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FOREWORD 
To the First Edition 

By the Hon’ble Mr. Justice H. J. KANIA, 
B.A., LL.B., High Court of Judicature, Bombay. 

I have great pleasure in accepting the invita- 
tion of Mr. Davar to write a Foreword to his work 
on Indian Companies Manual. Mr. Davar is a 
practising Barrister and has annotated other 
books. He has been conducting a College of 
Commerce for many years and has the practical 
experience of teaching Company Law. He has 
thus a greater opportunity to appreciate the 
difficulties in learning this branch of the law. 
India has been primarily an agricultural country 
and the growth of industry has been slow. With- 
out the formation of joint stock companies it is 
difficult to develop the industrial resources of a 
country and it is only during the last about 30 
years that numerous joint stock companies have 
been formed in India. The law relating to joint 
stock companies is a matter of special study in 
England. Owing to the comparatively small 
number of companies in India this branch of the 
law, till recently, had not received the careful 
attention of the lawyers or laymen. With the 
growth of industry and the consequent increase in 
the number of companies, the law of joint stock 
companies has become an important branch of the 
law of the land. The incident of having managing 
agents to work a company is peculiar to India. 
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The effects of this incident on the position of the 
shareholders and the powers and liabilities of the 
directors are therefore not to found in the text- 
books of other countries. 

Having regard to this state of development in 
India Mr. Davar has prepared his Indian Com- 
panies Manual. It is not written as a commentary 
on the Indian Companies Act, section by section, 
but is written in a style which is useful and 
instructive to the promoters of a new company 
and provides easy references to those who desire 
to know the law relating to a particular branch. 
For the lawyer, there are sufficient references to 
make the book useful without being abstruse and 
over technical. The forms and precedents cover 
a large field and the index is carefully prepared. 
The table of cases discloses the industry of the 
author in considering the numerous cases therein 
referred to. 

I think this attempt to elucidate the com- 
plicated working of the Company Law deserves 
success and appreciation from the lawyers as well 
as the public. 


High Court, 
Bombay, 12-12-34. 


H. J. KANIA. 



PREFACE TO THE SECOND EDITION 

This edition has been revised and consid- 
erably augmented. The extensive amendments 
made by the Indian Companies (Amendment) 
Act of 1936 have been dealt with and explained 
in detail and the new law is printed althroughout 
the two volumes in italics so as to distinguish it 
from the old. The forms and precedents have 
been altered wherever necessary in order to meet 
with the changed requirements of the Act. A 
large number of new precedents and forms 
collected from practice have also been added and 
the case law has been considerably augmented. 

In connection with the collection of some of 
the latest precedents and forms I received very 
generous assistance from some of my friends in 
the legal profession. In this connection I must 
particularly thank Mr. Dinshah K. Daji of 
Messrs. Payne & Co., Solicitors, Bombay and 
Messrs. Manekshaw N. Pochkhanawalla and 
Dorab A. Patel, both of Messrs. Wadia & Ghandi, 
Solicitors, Bombay, for their courtesy in permit- 
ting me the inspection and use of some of the old 
precedents belonging to their firms. 

In conclusion, I also acknowledge the laborious 
work done in connection with the Index by Mr. D. 
C. Sutaria, f.c.i.s. (London), Chartered Secretary, 
an old boy and one of the lecturers of Davar’s 
College of Commerce. The Table of cases was 
brought up to date by my clerk, Mr. P. K. Mehta, 
to whom also my acknowledgment is due. 

SOHRAB R. DAVAR. 

Davar’s College, 

JBombay, 7th July, 1937 




TABLE OF CONTENTS 


Foreword 

Preface 

Table of Cases 

Comparative Table of Sections 

Chapter — 

I. Companies in General . . i . 

II. Formation and Incorporation of 
Companies 

III. The prospectus 

IV. Memorandum of Association 

V. Alteration in the Memorandum of 

Association 

VI. The Article of Association . 

VII. Private Companies 

VIII. Membership of a Company — Shares 
and Incidents connected with 

them 

IX. Membership of a Company — Shares 
and Incidents connected with 
them (Contimied) .... 

X. The Directors 

XL The Directors {Continued) . . . 

XII. Office Routine and Procedure re. 

Directors’ Meeting .... 

XIII. Shareholders’ Meeting . . . 

XIV. Debentures and Borrowing . . 

XV. Banking Companies 

XVI. Accounts, Profits, Reserves and 

Dividends 

XVII. Audit and Auditors 


Page 

vii 

ix: 

xiii 

xcvii 


1— IB 

67—102^ 
lOa— 164 

165— m 
234—268 
266— 29» 


300—387 


388—492^ 

493-588. 

589—687 

688—729 
730—800 
801— 806- 
896-^34 

935— looa 
1004—1037 



TABLE OP CONTENTS 


Page 

-Chapter — 

XVIII. Stock Exchange Regulations Apply- 
ing to Companies .... 1038 — 1045 

XrX. Income Tax as Applicable to Joint 

Stock Companies .... 1046 — 1149 

index 1151—1254 



TABLE OF CASES 


A 


Aaron’s Reefs v, Twiss, (1896), A. C. 273 ; 66 
L. J. P. C. 54; 74 L. T. 794 

Abdul Vahed Abdul Karim v. Hasanalli Alibhai 
Ghasia, (1926), 28 Bom. L. R. 562 
Aberdeen Rly., Co., v. Blakie, (1854), 1 Macq. H. L. 
Abrahams & Sons, Re, (19()2), 1 Ch. 6^; 71 
L. J. Ch. 307 ; 86 L. T. 290 ; 50 W. R. 284; 
18 T. L. R. 336 ; 9 Mans. 176 
Accident Insurance Co., Ltd., v. Accident Disease 
and General Insurance, (1884), 54 L. J. Ch. 
104 * 51 L T. 597 

Adair v. Old Bushmills Distillery, (1908), W. N. 24 
Adamson’s Case, Re, Paraguassu Steam Tramway 
Co., (1874), L. R. 18 Eq. 670 ; 44 L. J. Ch. 125; 
22 W. R. 820 . . 

Addie (Robert) and Sons’ Collieries, Ltd. v. 
Commissioners of Inland Revenue, (1924), 
S. C. 231; 8 T. C. 671; 3 A. T. C. 144; 
61 S. L. R. 185; S. L. T. 346 
Addison v, Ness, (1893), 9 T. L. R. 607 
Aerators v. Tollitt, (1902), 2 Ch. 319; 71 L. J. Ch. 
727; 86 L. T. 651; 50 W. R. 584; 18 T. L. R. 
637; 19 R. P. C. 418; 10 Mans. 95 
African Association, Ltd., and Allen, Re, (1910), 
1 K. B. 396 ; 79 L. J, K. B. 259; 102 L. T. 129; 
26 T. L. R. 234 

African Gold Concessions, Re, Markham and 
Darter’s Case, (1890), 2 Ch. 480; 68 L. J. Ch. 
724 ; 81 L. T. 145, 15 T. L. R. 491, C. A. 
Agency Land and Finance Co. of Australia, In Re, 
Bosanquet v. The Company, (1904), 20 T. L. R. 
41 

Aggp V. Nicholson, (1866), 1 H. & N. Ex. Rep. 165 
Agriculturist Cattle Insurance Co., Re, Stanhope’s 
Case, (1866), 1 Ch. App. 161; 35 L. J. Ch. 
296; 14 L. T. 468; 12 Jur. (N. S.), 79; 14 
W. R. 266 . . 

Ahmedabad Jubilee Spinning & Manufacturing 
Co., V. Chhotalal Chhaganlal, (1908), 10 Bom. 
L. R. 141 

A. 1. Biscuit Co., (1899), W. N. 115 . . 

Alabama, New Orleans, Texas, and Pacific Junction 
Ry.^ Co., Re, (1891), 1 Ch. 213; 229, 230; 60 
L. J. Ch. 221; 64 L. T. 127; 2 Meg. 377, C. A. 
Alaganan (A. S.) Chetty (Rao Saheb), v. 

Commissioner of Income Tax, Madras, (1928), 
• 3 1. T. C. 44.. 


85, 

86, 

220, 

89, 

222: 

352, 

353, 

537; 

466 

600 



818 



113 

152 



444 

1090, 

1091, 1100 
964 


112, 

113 



13 

318, 

390, 

395 

217, 

218, 

221 

594 



217 

161, 

240, 

663 

629’ 



178 



1098 



3av 


INDIAN COMPANIES MANUAL 


Albion Steel and Wire CJo., v. Martin, (1875), 

1 Ch. D. 580; 46 L. J. Ch. 173; 33 L. T. 660; 
24 W. R. 134 

Alexander Mitchell’a Case, (1879), 4 A. C. 548; 

40 L. T. 758; 27 W. R. 837 
Alexander Palace Co., Re, (1882), 21 Ch. D. 149; 

51 L. J. Ch. 655 ; 46 L. T. 730; 30 W. R. 771 . . 
Alexander v. Automatic Telephone Co., (1900), 

2 Ch. 56; 69 L. J. Ch. 428; ^ L. T. 400; 
48 W. R. 546; 16 T. L. R. 339; C. A. 

423 430 

Alexander v. Simpson, (1889), 43 Ch. D. 139; 59 
L. J. Ch. 137; 61 L. T. 708 ; 38 W. R. 161; 

1 Meg. 457, C. A. 

-Alexander’s Timber Co., Re, (1901), 70 L. J. Ch. 
767; 8 Mans. 392 

Alianza Co., Ltd. v. Bell, (1906), A. C. 18; 
75 L. J. K. B. 44; 93 L. T. R. 705 ; 54 W. R. 
413; K. B. D. (1904), 2 K. B. 666; (1905), 

1 K. B. 184; 22 T. L. R. 94; 5 T. C. 60 
Allahabad Trading Co., Re, (1869), 1 N. W. P. H. 
Ct. Reports 101 

Allen Craig and Co., (1934) Ch. 483 . . 

Allen V. Gold Reefs of West Africa, Ltd., (1900), 

1 Ch. D. 656 ; 69 L. J. Ch. 266; 82 L. T. 210; 
48 W. R. 452; 16 T. L. R. 213, C. A. 

244, 248, 250, 401, 404, 449, 463, 
Alliance Financial Corporation, in Re, Blaney’s 
Case, (1866), 3 Bom. H. C. R. 106, 0. C. . . 
Alliance Marine Insurance Co., Re, (1892), 1 Ch. 

300 ; 65 L. T. 554 ; 61 L. J. Ch. 176; 40 W. R. 329 
Almada and Tirito Co., Re, (1888), 38 Ch. D. 415; 
57 L. J. Ch. 706; 59 L. T. 159; 36 W. R. 593; 

1 Meg. 28, C. A. 

-Alma Spinning Co., In Re, Bottomley’s Case, (1880), 
16 Ch. D. 681; 50 L. J. Ch. 167; 43 L. T. 620; 
29 W. R. 133 . . 

Alsbury, Re, (1890), 45 Ch. D. 237 ; 60 L. J. Ch. 29; 

63 L. T. 576 ; 39 W. R. 136; 2 Meg. 346 . . 
Amarendra v. Monimunjari, (1921), ^ Cal. 986 ,. 
Ambergate E. J. Rail Co., v. Norcliff, (1851), 6 
Exch. R. 629 . . 

Ambrose Lake Tin and Copper Mining Co., Re, 
(1880), 14 Ch. D. 390 ; 49 L. J. Ch. 457 ; 42 L. T. 
604 ; 28 W. R. 783, C. A. 

Ammonia Soda Co. v. Chamberlain, (1918), 

1 On. D. 266 ; 87 L. J. Ch. 193; 118 L. T. 48; 
62 Sol. J. 85; 34 T. L. R. 60; C. A. 

-Andreae v. Zinc Mines of Great Britain, (1918), 

2 K. B. 454 ; 87 L. J. K. B. 1019; 24 Com. Cas. 
49; 34 T. L. R. 488 .. 

Andrews v. Gas Meter Co., (1897), 1. Ch. D. 361; 
66 L. J. Ch. 246 ; 76 L. T. 132; 45 W. R. 321, 
C. A. .. 

.Andrews v. Mitchell, (1906), A: C. 78; 74 L. J. K. B. 
333; 91 L. T. 537 


597 
345, 350 
962 

99, 303, 317, 
574, 578, 611 

763 

245 

1091, 1100 

22 

1021 


215, 227, 234, 
742, 744, 760 

336, 580 

175 

334 

641, 704 

971 
365, 415 

430 

26 

951, 952, 971, 
1086 

40, 41, 45, 

78, 79 

134, 182 
636 



TABLE OF CASES 


XV 


Andrews v, Mockford, (1896), 1 Q. B. 372; 65 

L. J. Q. B. 302 ; 73 L. T. 730, C. A. 87 

Anes V, Birkenhead Docks Trustees, (1855), 20 

Beav. 338 .. 872 

Anglo-American Cloth Co., (1880), 43 L. T. 43 .. 808 

Anglo-American Telegraph Co., Re. (1911), 1% 

L. T. 947; W. N. 248; 56 Sol. J. 141 . . 175 

Anglo-Austrian Printing and Publishing Co., Re, 

Isaac^s Case, (188^), 2 Ch. 158; 61 L. J. Ch. 

481; 66 L. T. 593 ; 40 W. R. 518; C. A. .. 243 

Anglo-Austrian Printing and Publishing Union, Re, 

Brabourne v. Anglo-Austrian Printing and 
Publishing Union, (1895), 2 Ch. 891; 65 
L. J. Ch. 38; 73 L. T. 442 ; 44 W. R. 186; 

2 Mans. 614 . . 622, 808 

Anglo-Canadian Lands, (1918), 2 Ch. 287; 87 L. J. 

Ch. 592; 119 L. T. 366 .. 846 

Anglo-Continental Guano Works v. Bell. (1894), 

70 L. T. R. 670; 3 T. C. 239 . . 1102 

Anglo-Danubian Steam Navigation and Colliery 
Co., Re, (1875), L. R. 20 Eq. 339; 44 L. J. Ch. 

502 ; 33 L. T. 118; 23 W. R. 783 . . 531, 815 

Anglo-French Co-operative Society, In Re. Pellv. 

Ex ^rte, (1882). 21 Ch. D. 492 ; 47 L. T. 638; 

31 W. R. 177 . . 612 

Anglo-French Exploration Co., Re, (1902), 2 Ch. 

845. 851, 852 ; 71 L. J. Ch. 800 ; 51 W. R. 8; 

18 T. L. R. 750; 9 Mans. 432 . . 157, 201 

Anglo-Oriental Carpet Manufacturing Co.. Re, 

(1903), 1 Ch. 914; 72 L. J. Ch. 458; 88 L. T. 

391; 51 W. R. 634; 10 Mans. 207 . . 819 

Arauco Co., Re, (1899), W. N. 134 . . 826 

Archer^s Case, Re, North Australian Territory Co., 

(1892), 1 Ch. 322; 61 L. J. Ch. 129; 65, L. T. 

800 ; 40 W. R. 212, C. A. 504, 611 

Arizona Copper Co., v. Smiles, (1891), 19 R. 150; 

3 T. C. 149; 29 S. L. R. 134 . . llOl 

Arkwright v. Newbold, (1881), 17 Ch. D. 301; 50 

L. J. Ch. 372 ; 44 L. T. 393 ; 29 W. R. 455, C. A. 85 

Armitage v. Gameth, Annitage, In re, (1893), 

3 Ch. 337 ; 63 L. J. Ch. 110; 69 L. T. 619; 7 R. 

290 ; 9 T. L. R. 630 .. 969, 973 

Amison v. Smith, (1^), 41 Ch. D. 348; 61 L. T. 

63; 37 W. R. 739; 1 Meg. 338, C. A. 91, 96 

Amot V. United African Lands, Ltd., (1901), 1 Ch. 

518; 70 L. J. Ch. 306 ; 84 L. T. 300 ; 49 W. R. 

322; 17 T. L. R. 245 ; 8 Mans. 179, C. A. .. 715, 781 

Artizans’ Land and Mortgage Corporation, Re, 

(1904). 1 Ch. D. 796; 73 L. J. Ch. 581; 52 
W. R. 330; 12 Mans. 98 971 

Ashanti Development, Ltd., (1911), 27 T. L. R. 

498 .. .. 193 

Ashbury Railway Carriage and Iron Co. v. Riche, 

(1875), L. R. 7 H. L. 653; 44 L. J. Ex. 185; 

33 L. T. 451; 24 W. R. 794 236, 246 

A^txrry v. Watson, (1885), 30 Ch. D. 3^^; 54 L. J. 

Ch. 985 ; 54 L. T. 27; 33 W. R. 882, C. A. .. 108, 122, 134, 

161, 173, 236 



XVI 


INDIAN COMPANIES MANUAL 


Ashton Gas Co. v. Attorney-General, (1906), A. C. 
10; 75 L. J. Ch. 1; 93 L. T. 676; 70 J. P. 49; 
22 T. L. R. 82; 13 Mans. 36 . . 

Askew's Case, Re, Ruby Mining Co., (1874), 9 Ch. 
App. 664; 43 L. J. Ch. 633 ; 31 L. T. 55; 22 
W. R. 833 . . 

Assets Realisation Co. v. Trustees, Executors and 
Securities Corporation, 44 W. R. 126 
Astley V. New Tivoli Co., Ltd., (1899), 1 Ch. 151; 
68 L. J. Ch. 90; 79 L. T. 541; 47 W. R. 326; 
6 Mans. 64 . . 

Athenton v. British Insulated and Helsby Cables, 
Ltd., (1925), 1 K. B. 421; 4 A. T. C. 47; (1926), 
A. C. 205; 132 L. T. R. 288; 134 L. T. R. 289; 
3 A. T. C. 490 ; 6 A. T. C. 1036 ; 7 A. T. C. 34; 
10 T. C. 155 . . 

Attorney-General for the Dominion of Canada v. 
The Standard Trust Co. of New York, (1911), 
A. C. 498 ; 80 L. J. P. C. 189; 105 L. T. 152 . . 
Attorney-General v. Ashton Gas Co., (1904), 2 Ch. 
623; (1906), A. C. 10; 75 L. J. Ch. 1; 20 T. L. R. 
601; 93 T L. R. 676 ; 90 L. T. R. 204; 91 
L. T. R. 673 . . 

Attorney-General v. Davy, (1745), 2 Atk. 212; 
West. temp. Hard. 121 

Attorney-General v, G. N. Railway Co., (1860), 
1 Dr. and Sm. 154 

Attorney-General v. The Great Eastern Ry. Co., 
(1880), 5 A. C. 473 

Atwool V. Menyweather, (1868), L. R. 5 Eq. 464; 
37 L. J. Ch. 35 

Audain, Ex parte, (1889), 42 Ch. D. 1 
Austin’s Case, Re, Phosphate of Lime Co., (1871), 
24 L. T. 932 . . 

Australasian Mining Co., (1893), W. N. 74 
Australian Auxiliary Steam Clipper Co. r. Mounsey, 
(1858), 27 L. J. Ch. 729 ; 4 K. & J. 733; 4 Jur. 
(N. S.), 1224 ; 6 W. R. 734 
Australian Estates and Mortgage Co., Ltd., Re, 
(1910), 1 Ch. 414; 79 L. J. Ch. 202; 102 L. T. 
458; 17 Mans. 63 

Automatic Bottle Makers, Ltd., Re, Gsborn v. 
Automatic Bottle Makers, Ltd., (1^6), 1 Ch. D. 
412; 95 L. J. Ch. 185; W. N. 43; 134 L. T. 517; 
70 Sol. J. 402 

Automatic Self -Cleansing Filter Syndicate Co., v. 
Chininghame, (1906), 2 Ch. 34; 75 L. J. Ch. 
437; 94 L. T. 651; 22 T. L. R. 378 . . 


972, 1056, 1137 

367 

849 

637 


1098* 
26, 624 

1049 

705, 73(1 

120, 123 

122 

99, 101 
43 

439, 445, 594 
167 

805 


832, 836 
527, 727 


B 

Babu Jagannath Therani v. Commissioner of 
Income Tax, Bihar and Orissa, (1925), 2 
1. T. C. 4 . . 1108 

Badger, Re, Mansell v. Cobham (Viscount), (1906), 

1 Ch. 668 ; 74 L. J. Ch. 327 ; 92 L. T. 230; 

21 T. L. R. 280 


805 



TABIiE OF CASES 


XVll 


Badman’s and Bosanquet’s Cases, Re, Portuguese 
Consolidated Copper Mines, Ltd., (1890), 45 
Ch. D. 16; 63 L. T. 423 ; 39 W. R. 26; 2 Meg. 

249 C A . . . . . . . 694 707 

Baglan’Hail Colliery’ Co., Re,”(1870), 5"Ch. 346; 

39 L. J. Ch. 691; 23 L. T. 60; 18 W. R. 499 .. 108, 122 

Bagnall t; .Carlton, (1877), 6 Ch. D. 371; 47 L. J. Ch. 

30; 37 L. T. 481; 26 W. R. 243, C. A. . . 21, 24 

Bahia and San Fransisco Ry. Co., Re, (1868), 

L. K. 3 Q. B. 584 ; 37 L. J. Q. B. 126 337, 344, 345, 

368, 370, 372, 389, 395, 435, 436, 465, 466 


Baillie v. Oriental Telephone and Electric Co., 
Ltd., (1915), 1 Ch. 503 ; 84 L. J. Ch. 409; 
112 L. T. 569 ; 31 T. L. R. 140, C. A. 

Baily v. Birkenhead Ry Co., (1850), 12 Beav. 433 
Baily v. British Equitable Assurance Co., (1904), 

I Ch, 374; 73 L. J. Ch. 240 ; 90 L. T. 335; 
52 W. R. 549 ; 20 T. L. R. 242; 11 Mans. 169; 
(1906), A. C. 35; 75 L. J. Ch. 73; 94 L. T. 1; 
22 T. L. R. 152: 13 Mans. 13 

Bai Mangu v. Bharatkhand Cotton Mills Co., 
(1930), 32 Bom. L. R. 812 
Bainbridge v. Smith, (1889). 41 Ch. D. 462 ; 60 
L. T. 879; 37 W. R. 594, C. A. . . 

Balaghat Gold Mining Co., Re. (1901), 2 K. B. 
665 ; 70 L. J. K. B. 866 ; 85 L. T. 8; 49 W. R. 
625; 17 T. L. R. 660; C. A. 

Bale V. Cleland, 4 F. & F. 117 
Balkis Consolidated Co. v. Tomkinson, (1893), 
A. C. 396 ; 63 L. J. Q. B. 134; 69 L. T. 598; 
« W. R. 204; 1 R. 178 .. .. .! 

Bailie v. Goodwin & Co., (1886). 33 Ch. D. 604 . . 
Bamford & Co., Ltd.. Re, (1910), 1 Ir. R. 390 .. 
Bank of Africa v. Salisbury (5old Mining Co.. 
(1892), A. C. 281; 61 L. J. P. C. 34; 66 
L. T. 237; 41 W. R. 47; 8 T. L. R. 322 
Bank of Australasia v. Breillat, (1847), 6 Moore 
P. C. 152; 12 Jur. 189 .. 

Bank of Baroda v. Shivadasani, (1926), I. L. R. 

50 Bom. 547 . . . . 

Bank of Bombay v. Ambalal, (1900), I. L. R. M 
Bom., 350 

Bank of Bombay v. Sulaiman Somji, (1908), ^ 
Bom. 466 

Bank of Hindustan, China and Japan, Re, 
Campbell’s Case, Hippisley’s Cas^ (1873), 9 
Ch. 1; 43 L. J. Ch. 1; 29 L. 6. 519; 22 
W. R. 113 

Bank of Hindustan, China and Japan, Re, ex 
parte Los, (1865), 12 L. T. 690 ; 34 L. J. Ch 
}} 661; 13 W. R. 883 

Bank of Hindustan, China and Japan, Re, Martin’s 
Case, (1865), 12 L. T. 671; 2 H. & M. 669- 

II Jur. (N. S.), 635; 13 W. R. 988 . ’ 

Bank of London v. Tyrrell, (1862), 10 H. L. C. 2d 
Bank of N. T. Butterfiold & Son v Golinskv 

(1926), A. C. 733 ; 95 L. J. P. C. 162; mL%’. 


757, 761, 763 
439, 445 


501, 640 


395, 436 
988 
1036 


122, 805, 807 


221, 402 


343 
24, 90 


361, 453 



XVlll 


INDIAN COMPANIES MANUAL 


Bank of Russian Trade, Ltd., v. British Screen P. 

Ltd., (1930), W. N. 130 .. 

Bank of Syria, Re, Owen Ashworth’s Claim; 
Whitworth’s Claim, (1900), 2 Ch. 272, 69 
L. J. Ch. 412; 83 L. T. 165; 48 W. R. Dig. 35; 
(1901), 1 Ch. 115; 70 L. J. Ch. 82; 83 L. T. 547; 
49 W. R. 100; 8 Mans. 105; 17 T. L. R. 84 . . 
Bannatyne v. D. & C. Maclver, (1906), 1 K. B. 
103; 75 L. J. K. B. 120; 94 L. T. 150; 54 
W. R. 293, C. A. 

Bannatyne v. Direct Spanish Telegraph Co., (1887), 

34 Ch. D. 287; 56 L. J. Ch. 107; 55 L. T. 716; 

35 W. R. 125; C. A. . . 

Banque Beige v. Hambrouck, (1921), 1 K. B. 321; 
90 L. J. K. B. 322; 26 Com. Cas, 72; 65 Sol. J. 
74 ; 37 T. L. R. 76 

Bansidhar v. Tata Power Co., (1925), 27 Bom. 
L. R. 330 .. 

Bargate v. Shortridge, (1855), 5 H. L. C. 297; 

24 L. J. Ch. 457; 3 Eq. Rep. 605 ; 3 W. R. 423 
Barkat v. Daulat & Others, (1882), 4 All. 187 
Barlett v. Northumberland Av'enue Hotel, (1885), 
53 L. T. 611 . . 

Bamed’s Banking Co., Re, ex parte. Contract 
Corporation, (1867). 3 Ch. 105; 37 L. J. Ch. 81; 
17 L. T. 269; 16 W. R. 193 
Bamed’s Banking Co., Re, Leech’s Claim, (1871), 

6 Ch. 388 ; 40 L. J. Ch. 590 
Barnes v. Addy, L. R. 9 Ch. D. 244 . . 

Barnett, Hoares & Co. v. South London Tramwavs, 
(1887), 18 Q. B. D. 815; 56 L. J. Q. B. 452; 
57 L. T. 436; 35 W. R. 640 
Barney v. Joshua Stubbs, Ltd., Re, (1891), 1 Ch. 
475; 60 L. J. Ch. 190; 64 L. T. 306; 39 W. R. 
617, C. A. .. 

Bamton Hotel Co,, v. Cook, (1899), 1 Fraser, 
1190; 36 Sc. L. R. 938 . , 

Barrett’s Case, Re, Mosely Green Coal and Coke 
Co., (1864), 4 De G. J. & S. 416; 10 L. T. 594; 
10 Jur. (N. S.), 711; 12 W. R. 925 
Barron v. Potter, (1914), 1 Ch. 895 ; 83 L. J. Ch. 
646; no L. T. 929; 58 Sol. J. 516; 30 T. L. R. 
401 

527, 536, 

Barrow’s Case, Re, Stapleford Colliery Co., (1879), 
28 W. R. 341; 49 L. J. Ch. 253; 42 L. T. 12 . . 
Barrow’s Case, Re, Stapleford Colliery Co., (1880), 
14 Ch. D. 432 ; 49 L. J. Ch. 498 ; 42 L. T. 
891; 28 W. R. 270, C. A. 

Barrow Haematite Steel Co., Re, (No. 2), (1900), 

2 Ch. 846; (1901), 2 Ch. 746 ; 71 L. J. Ch. 15; 
85 L. T. 493 ; 50 W. R. 71; 18 T. L. R. 9, C. A. 
Barrow-In-Fumess, etc.. Land Co., Re, (1880), 
14 Ch. D. 400 ; 42 L. T. 888 
Barrow v. Paringa Mines, Ltd., (1909), 2 Ch. 658; 

78 L. J. Ch. 723; 101 L. T. 346 . . 

Barry and Staines Linoleum, Ltd., (1933), 176 L. T. 
330 


673 


641 
810 
202, 203 
810 

88, 89, 312 

243 . 809 
867 

873 

107, 321 

808 

34 

9 

873 

11 

313 

313, 496, 497 
639, 703, 707 

14 

335 

201, 203 
439 
41 
503 



TABLE OP CASES 


xix 


.'Bart. V. British Nation Life Assurance, (1859), 4 De 
G. & J. 158 . . 

Bartlett v. Mayfair Property Co., Mayfair 
Property Co., In re, (1898), 2 Ch. 28; 67 
L. J. Ch. 337; 78 L. T. 302; 46 W. R. 465; 
14 T. L. R. 336; 5 Mans. 126 

Bartlett v. Northumberland Avenue Hotel Co., 
(1885), 53 L. T. 611 

Barton v. London and North-Western Ry. Co., 
(1888), 38 Ch. D. 144, 57 L. J. Ch. 676; 59 L. T. 
122 ; 36 W. R. 452; 4 T. L. R. 420 . . 

Barton v, London and North-Western Ry. Co., 
(1889), 24 Q. B. D. 77; 59 L. J. Q. B. 33; 
62 L. T. 164; 38 W. R. 197, C. A. . . 

370, 

^Barton v. North Staffordshire Rv. Co., (1888), 
38 Ch. D. 458; 57 L. J. Ch. 800 ; 58 L. T. 549; 
36 W. R. 754 . . 

Bateman v. Mid -Wales Ry. Co., (1866), L. R. 1 
C. P. 499; 35 L. J. C. P. 205; 12 Jur. (N. S.) 
453; 14 W. R. 672; 1 Har. & Ruth, 508 
Bates, Re, Mountain v. Bates, (1928), 1 Ch. 682; 
97 L. J. Ch. 240; (1928), W. N. 155; 139 L. T. 
162; 72 Sol. J. 468 

Bathes Case, Re, Norwich Provident Insurance 
Society, (1878), 8 Ch. D. 334; 47 L. J. Ch. 601; 
38 L. T. 267; 26 W. R. 441, C. A. . . 

Bath V. Standard Land Co., Ltd., (1911), 1 Ch. 618; 
80 L. J. Ch. 426; 104 L. T. 867 ; 27 T. L. R. 
393 ; 55 Sol. J. 482; 18 Mans. 258, C. A. 

Baty V. Keswick, (1901), 85 L. T. 18; 50 W. R. 14; 
17 T. L. R. 664 

Beattie v. Lord Ebury, (1872), 7 Ch. 777; 41 L. J. 

Ch. 804; 27 L. T. 398; 20 W. R. 994 
Bechuanaland Exploration Co. v. London Trading 
Bank, Ltd., (1898), 2 Q. B. 658 ; 67 L. J. Q. B. 
986, 79 L. T. 270; 14 T. L. R. 587; 3 Com. 
Cas. 285 

Beckwith’s Case, ex varte, Re, New British Iron 
Co., (1898), 1 Ch. 324; 67 L. J. Ch. 164; 
78 L. T. 155; 46 W. R. 376; 14 T. L. R. 196; 
5 Mans. 168 . . 

Bede Steam Shipping Co., Re, (1917), 1 Ch. 123; 
86 L. J. Ch. 65; 115 L. T. 580 ; 61 Sol. J. 26; 
33 T. L. R. 13, C. A. . , 

Bellary Electric Supply Co., Ltd. v. Kanniram 
Rowoothmal, (1933), 56 Mad. 391 . . 

Bell Brothers, Ltd., Re, ex parte, Hodgson, (1891), 
65 L. T. 245 . . . 

Bellerby v. Rowland and Marwood’s Steamship Co., 
Ltd., (1902), 2 Ch. 14; 71 L. J. Ch. 541; 
86 L. T. 671; 50 W. R. 566; 18 T. L. R. 582; 
9 Mans. 291, C. A. . . . . . ! 

Benjamin Cope & Sons, Re, (1914), 1 Ch. 800 ; 83 
L. J. Ch. 699; 110 L. T. 905 ; 58 Sol. J. 432 .. 


888 

159, 160, 332, 
808 

873 

370, 444 

310, 337, 368, 
403, 460, 463 

370, 403, 463 

596 

965, 973 

107, 123, 321 
418 

577 

79 

84, 595 

812 

241, 628, 631 

357 
308 
350, 364 

220, 223, 224, 
343, 345 

836 



XX 


INDIAN COMPANIES MANUAL 


Bennett’s Case, (1854), 5 De G. M. & G. 284; 24 
L. J. Ch. 130; C. A. 

Benson v. Heathorn, (1842), 1 Y. & C. Ch. Cas. 326 
Bentham Mills Shipping Co., Re, (1879), 11 Ch. D. 
900 ; 48 L, J. Ch. 671; 41 L. T. 10; 28 W. R. 
26, C. A. 

Bentinck v. Fenn, (1887), 12 A. C. 652 . . 


Bentley & Co. v. Black, (1893), 9 T. L. R. 580, 
C. A. 

Bentley (Henry) & Co., and Yorkshire Breweries, 
Ltd., Re, ex parte, Harrison, (1893), 69 L. T. 
204 C. A. 

Bentley’s Yorkshire Breweries, Re, (1909), 2 Ch. 
609 ; 78 L. J. Ch. 704; 101 L. T. 488; 53 Sol. J. 
715 

Bemicia Steamship, (1900), W. N. 24 
Berry and Stewart, v. Tottenham Hotspur F. A. 
Co., Ltd., (1935), W. N. 155; 1 Ch. D. 718 .. 

Betts & Co., Ltd. t>. Macnaghten, (1910), ICh. 430; 
79 L. J. Ch. 207; 100 L. T. 922; 25 T. L. R. 552; 
53 Sol. J. 521 

Sevan v. Webb, (1901), 2 Ch. 59; 70 L. J. Ch. 536; 

84 L. T. 609 ; 49 W, R. 548; 17 T. L. R. 440 
Bewley, Re, Jefferys v, Jefferys, (1871), 24 L. T. 
177; 19 W, R. 464 

Bhagirath S. & W. Co. v. Balaji Bhavani Powar, 
(1930), 32 Bom, L. R. 87. 

Bharucha, M. P. v. Wadilal Sarabhai & Co., (1926), 
28 Bom. L. R. 777; 50 Bom. 360 
Bhimbhai v. Ishwardas, (1894), 18 Bom. 152 
Bhurabhai Jamnadas & Others v. Bai. Ruxmani, 
(1908), 32 Bom. 394 .. 

Bhutt V. Fellowes, (1843), 3 Curt. 680 . . 

Bigg’s Case, Re, East Kongsberg Co., (1865) L. R. 
1 Eq. 309 ; 35 L. J. Ch. 216; 13 L. T. 627; 
13 Jur, (N. S.) 89; 14 W. R. 244 . . 
Biggerstaff v. Rowatt’s Wharf, Ltd., (1896), 2 Ch. 
93; 65 L. J. Ch. 536; 74 L. T. 473; 444 W. R. 
536 C. A. 

Binney v. Ince Hall Coal and Cannel Co., (1866), 
35 L. J. Ch. 363; 14 L. T. 392; 14 W. R. Ch. 
Dig. 24 


Birch V. Cropper, Re, Bridgewater Navigation Co., 
(1889), 14 App. Cas. 525; 59 L. J. Ch. 122; 
61 L. T. 621; 38 W. R. 401; 1 Meg. 372 
Birdichand v. Standard Bank, (1918), 42 Bom. 159 
Birkbeck Permanent Benefit Building Society, Re, 
(1912), 2 Ch. 183; 81 L. J. Ch. 769; 106 L. T. 
968 ; 28 T. L. R. 451, C. A. 

Birkett v. Cowper-Coles, (1919), 35 T. L. R. 298 
Bisgood V. Henderson’s Transvaal Estates, Ltd., 
(1908), 1 Ch. 743; 77 L. J. Ch. 486; 98 L. T. 
809 ; 24 T. L. R. 510; 52 Sol. J. 412; 15 Mans. 
163, C. A. 


577 
576, 611 


404, 408, 449 
459 ^ 

24, 90, 612,. 

613, 621 

84, 97 


313 


852 

175 

351, 357, 358 
413, 414 


10 

338 

462 

216, 440 

353, 396, 466 
180, 183, 200 

867 

703 


.222 


646 


256, 340, 361, 
452, 453, 978 


147, 148 
445 


806 

369 


244J 



TABLE OF CASES 


XXI 


SBishnu Priya Chaudhurani, (1923), 50 Cal. 907 .. 

JBishop V. Balkis Consolidated Co., (1890), 25 
Q. B. D. 512; 59 L. J. Q. B. 565 ; 63 L. T. 601; 

39 W. R. 99 

Bishop V. 8myraa and Cassaba Ry. Co., (No. 1), 

(1895), 2 Ch. 265 ; 64 L. J. Ch. 617; 72 L. T. 

773; 43 W. R. 647; 13 R. 561; 2 Mans. 429 . . 

Bishop V, Smyrna and Cassaba Ry. Co., (No. 2), 

(1895), 2 Ch. 596 ; 64 L. J. Ch. 806 ; 73 L. T. 

337; 13 R. 803 ; 2 Mans. 575 .. .. 151, 

Bissel V. Ariel Motors, (1906), and George Walker, 

(1910), 27 T. L. R. 73 

Black V. Homersham, (1879), 4 Ex. D. 24; 48 L. J. 

Ex. 79; 39 L. T. 617; 27 W. R. 171 
Blackburn Benefit Building Society v. Cunliffe, 

Brooks & Co., (1882), 22 Ch. D. 61; 31 W. R. 

98; C. A. .. .. .. .. 122, 

Blackburn Philanthropic Assurance Co.. Re, (1914), 

2 Ch. 430 ; 84 L. J. Ch. 145; 21 Manson, 342; 

58 Sol. J. 798 

Blackpool V. Hampson, In Re. Imperial Hydro- 
pathic Hotel Company, (1882), 23 Ch. D. 1 ; 

49 L. R. 147; 31 W. R. 330, C. A. 101, 

iBlair Open Hearth Furnace Co., Re, (1914). 1 Ch. 

390 ; 83 L. J. Ch. 313; 109 L. T. 839; 21 
Manson, 49, C. A. 

31air Open Hearth Furnace Co. v. Reigart, (1913). 

108 L. T. 665 ; 57 Sol. J. 500; 29 T. L. R. 449 496, 

527. 

Plake V. Imperial Brazilian Railway, (1884), 1 
T. L. R. 68; 18 Q. B, D. 444; 2 T. C. 58 . . 

Blaker v. Herts and Essex Waterworks Co., (1889), 

41 Ch. D. 399 ; 58 L. J. Ch. 497; 60 L. T. 776; 

37 W. R. 601; 1 Meg. 217 
Blaksley Trusts, (1883), 23 Ch. D. 549 
Blaney’s Case, In Re, Alliance Financial Corpora- 
tion, (1866), Bom. H. C. R. 106, O. C. 

Bloomenthal v. Ford, (1897), A. C. 156; 66 L. J. 

Ch. 253; 76 L. T. 205; 45 W. R. 449 .. 318, 

Bluett V. Stuchbury’s, Ltd., (1908), 24 T. L. R. 469 
Board of Revenue v. Munisami Chettv and Sons, 

(1923), 1 I. T. C. 227; (1924), 47 Mad. 653 
Bodega Co., Ltd., Re, (1904), 1 Ch. 276; 73 L. J. 

Ch. 198; 89 L. T. 694 ; 52 W. R. 249; 11 

Mans. 95 . . . . . . 506, 

Bolivia (Republic of) Exploration Syndicate, Ltd., 

In Re, (1914), 1 Ch. 139; 83 L. J. Ch. 235; 

109 L. T. 741; 110 L. T. 141; 30 T. L. R. 78; 

21 Mans. 67; 58 S J. 173 

Bolsom Bros., Ltd., (1935) W. N. 50; (1935), 1 
Ch. D. 413 

3olton, ex parte. North British Artificial Silk, Ltd., 

(1930), 2 Ch. 48 .. .. .. 219, 

JBolton Partners v. Lambart, (1889), 41 Ch. D. 295; 

58 L. J. Ch. 425 ; 60 L. T, 687 ; 37 W. R. 434, 

C. A. .. .. ... ..V 


im 

354 

977 

953, 969 
869 
967 

805, 810 

173 

238. 240, 
251 

84, 313 

497, 50L 
710, 767 

1101 

871 

420 

336, 580 

390, 435 
646 

1098 

629, 639, 
701 

623 

174 
220, 425 


721 



XXll 


INDIAN COMPANIES MANUAL 


Bombay Burmah Trading Corporation v. Dorabji 
Cursetji Shroff, (1886), 10 Bom. 415 
Bombay Burmah Trading Corporation v. Dorabji 
Cursetji Shroff, (1905), A. C. 213; 74 L. J. 
P. C. 41; 91 L. T. 812; 21 T. L. R. 148; 
12 Mans. 169 

Bombay Burmah Trading Corporation v. Smith, 
(1894), 19 Bom. 1; 21 Ind. App. 139 
Bombay Saw Mills, (1889), I. L. R. 13 Bom. 314 
Bond V. Barrow Haematite Steel Co., (1902), 1 Ch. 
D. 353; 71 L. J. Ch. 246; 86 L. T. 10; 50 W. R. 
295; 18 T. L. R. 249; 9 Mans. 69 

Bonner v. Basset Mines, Ltd., (1912), 108 L. T. R. 

764; 6 T. C. 146 .. .. 

Booth V. New Afrikander Gold Mining Co., Ltd., 
(1903), 1 Ch. D. 295; 72 L. J. Ch. 125; 87 L. T. 
509; 51 W. R. 193; 19 T. L. R. 67; 10 Mans. 
56, C. A. 

Borax Co., Re, Foster v. Borax Co., (190D, 1 Ch. 
326; 343; 70 L. J. Ch. 162; 83 L. T. 638; 
49 W. R. 212; 17 T. L. R. 159, C. A. 

Borland’s Trustee v. Steel Brothers, (1901), 1 Ch. 
279; 70 L. J. CH. 51; 49 W. R. 120; 17 
T. L. R. 45 

Borough Commercial and Building Society, (No. 1), 
Re, (1893), 2 Ch. 242; 62 L. J. Ch. 456; 69 
L. T. 96; 41 W. R. 313; 3 R. 339 .. 

Boschoek Propriety Co., Ltd. v. Fuke, (1906), 
1 Ch. 148; 75 L. J. Ch. 261; 94 L. T. 398; 
54 W. R. 359; 22 T. L. R. 196; 13 Mans. 100 


Boston Deep Sea Fishing and Ice Co. v. Ansell, 
(1888), 39 Ch. D. 339; 59 L. T. 345, C. A. 
Bottomgate Industrial Co-operative Society, (1891). 
65 L. T. 712 

Bottomley’s Case, (1881), 16 Ch. D. 681; 50 L. J. 

Ch. 167; 43 L. T. 620; 29 W. R. 133 
Bouch V. Sproule, (1887), 12 A. C. 385 ; 56 L. J. Ch. 

1037; 57 L. T. 345; 36 W. R. 193 
Bowman v. Secular Society, Ltd., (1917), A. C. 
406 ; 86 L. J. Ch. 568; 117 L. T. 161; 61 Sol. 

J. 478; 33 T. L. R. 376 

Bradbury v. English Sewing Cotton Co., Ltd., 
(1922), 2 K. B. 569; 129 L. T. R. 546 ; 91 L. J. 

K. B. 851; 92 L. J. K. B. 361; (1923), A. C. 

744; 1 A. T. C. 70; 2 A. T. C. 297 ; 8 T. C. 
481 . . 

Bradford Banking Co. v. Briggs Sons & Co., (1886), 

L. R. 12 A. C. 29; 56 L. J. Ch. 364 ; 56 L. T. 
62; 35 W. R. 421 


963 : 


782' 

221 , 400 ^ 
663 


959, 964, 967 
971 

1091 



40, 

75 

832, 

833, 

835, 



891 

256, 

291, 

300, 


360, 

391 


201, 

224 

12, 

504, 

537, 

579, 

625, 

626, 

628, 

630, 

643, 


646, 

758 


611, 

636 


803, 

806 


219, 

429 


969, 

1058 



54 


1138 


238, 256, 340, 
351, 448, 453, 
465 ^ 
596 ^ 


Bramah v. Roberts, (1837), 3 Bing. N. C. 963 



TABLE OF CASES 


xxiii 


Braunstein and Marjolaine, Re, (1914), W. N. 

335; 112 L. T. 25; 58 Sol. J. 755 
Bray v. Ford, (1896), A. C. 51 
Brazillian Rubber Plantations and Estates (No. 1), 
Re, (1911), 1 Ch. 425 ; 80 L. J. Ch. 221; 103 
L. T. 697; 27 T. L. R. 109; 18 Mans. 177 . . 

Brick and Stone Co., Re, (1878), W. N. 140 
Bridgewater Navigation Co., Re, (1888), 39 Ch. D. 
1; 57 L. J. Ch. 809; 58 L. T. 476; 36 W. R. 
769 

Bridgewater Navigation Co., Re, (1891). 1 Ch. 155; 

2 Ch. 317; 60 L. J. Ch. 415; 64 L. T. 576, C. A. 
Bridport Old Brewery Co., Re. (1867), 2 Ch. 191; 

15 L. T. 643; 15 W. R. 291 
Brigg’s Case, Re, Hop and Malt Exchange and 
Warehouse Co., (1866), L. R. 1 Eq. 483; 35 
L. J. Ch. 320; 14 L. T. 39; 12 Jur (N. S.) 
322 ; 35 Beav. 273 

Bristol Joint Stock Bank, Re, (1890), 44 Ch. D. 
703; 59 L. J. Ch. 722; 62 L. T. 745; 38 W. R. 
574; 2 Meg. 150 

British America Nickel Corporation v. M. J. 
O’Brien, (1927), A. C. 369; 96 L. J. P. C. 57; 
43 T. L. R. 195; 136 L. T. 615 
British and American Telegraph Co. v. Albion 
Bank, (1872), L. R. 7 Ex. 119; 41 L. J. Ex. 
67; 26 L. T. 257; 20 W. R. 413 . . 

British and American Trustee and Finance Cor- 
poration V. Coiiper, (1894), A. C. 399; 70 L. T. 
882 ; 42 W, R. 652; 6 R. 146; 1 Mans. 256 . . 

British and Foreign Gas Generating Co., Re, (1865), 
12 L. T. 368; 13 W. R. 649 .. 

British and French Trust Corporation v. The New 
Brunswick Rly., Co., (1936), 1 K. B. 13 
British Asbestos Co. v. Boyd, (1903), 2 Ch. 439; 73 
L. J. Ch. 31; 88 L. T, 763; 51 W. R. 667; 11 
Mans. 88. 

British Burma Land Co., (1867), 56 L. R. 815 
British Consolidated Oil Corporation, Re, (1919), 
2 Ch. 81; 88 L. J. Ch. 260; 120 L. T. 665; 
63 Sol. J. 431; 35 T. L. R. 337 
British Equitable Assurance Co., Ltd., v. Bailv, 
(1904), 1 Ch. 374; 73 L. J. Ch. 240; 90 L. t. 
335; 52 W. R. 549; 20 T. L. R. 242; 11 Mans. 
169; (1906), A. C. 35; 75 L. J. Ch. 73; 94 L. T. 
1; 54 W. R. Dig. 21; 22 T. L. R. 152; 13 
Mans. 13 

British Farmer’s Pure Linseed Cake Co., (1878), 
7 Ch. D. 533 

British Guardian Life Assurance Co., Re, (1880), 
14 Ch. D. 335 ; 49. L. J. Ch. 446; 28 W. R. 945 

British India Steam Navigation Co. v. Commis- 
sioners of Inland Revenue, (1881), 7 Q. B. D. 
165; 50 L. J. Q. B. 517; 44 l,. T. 378; 29 
W. R. 610 

British Murac Rubber S 5 nidicate v. Alperton 
Rubber Co., Ltd., (1915), 2 Ch. D. 186; 


869, 870 
600 

28, 605, 622 
747 

147 
977 
761, 809 

92, 96 

160 
779, 885 
604 

200, 201, 208 
116 
851 

641 

90 

846 


249 
435 
622, 623 

804 



XXIV 


INDIAN COMPANIES MANUAL 


84 L. J. Ch. 665: 113 L. T. 373 ; 59 Sol. J. 494; 
31 T. L. R. 391 

British Nation Life Assurance Association, ex parte, 
Re, European Assurance Society, (1878), 8 
Ch. D. 679; 48 L. J. Ch. 118; 39 L. T. 136; 
27 W. R. 88, C. A. 

British Seamless Paper Box, Re, (1881), 17 Ch. 
D. 467; 50 L. J. Ch. 497; 44 L. T. 498; 29 
W. R. 690, C. A. 

British Sugar Refining Co., Re, (1857), 3 K. & J. 

408 ; 26 L. J. Ch. 369 ; 5 W. R. 379 
British Thomson-Houston Company, Ltd. v. 
Federated European Bank, (1932), 2 K. B. 176 

British Vacuum Cleaner Co. v. New Vacuum 
Cleaner Co., (1907), 2 Ch. 312; 76 L. J. Ch. 
571; 97 L. T. 201; 23 T. L. R. 587; 14 Mans. 
231; 24 R. P. C. 641 .. 

Briton Medical and General Life Assurance v. 

Jones, (1889), 61 L. T. 384 
Brocklesby v. Temperance, Etc., Building Society 
(1895), A. C. 173; 64 L. J. Ch. 433; 72 L. f. 
477; 59 J. P. 676; 43 W. R. 606; 11 R. 159 
Brooke (Marion) v. Commissioners of Inland 
Revenue, (1917), 1 K. B. 61; 86 L. J. K. B. 
503; 115 L. T, R. 715; (C. A.) 118 L. T. R. 
321; 33 T. L. R. 54; (1918) 1 K. B. 257; 34 
T. L. R. 142; 3 A. T, C. 80; 7 Tax Cases 
261 

Brooker, ex parte, (1880), 14 Ch. D. 317 
Brookes v. Hansen, (1906), 2 Ch. 129; 75 L. J. Ch. 
450; 94 L. T. 728; 54 W. R. 502; 22 T. L. R. 
475; 13 Mans. 172 

Brooks V. Commissioner of Inland Revenue, (1913), 
3 K. B. 398; (1914), 1 K. B. 293; (1915), 
A. C. 478; 84 L. J. K. B. 404, 7 T. C. 236 
Brown & Co. v. Brown, (1877), 36 L. T. 272 
Brown and Careen, Ltd. v. Hays, (1920), 36 
T. L. R. 330 

Brown Sons & Co., In Re. (1931), S. C. 701 
Brown v. British Abrasive Wheel Co. Ltd., (1919), 
1 Ch. D. 290; 88 L. J. Ch. 143; 120.L. T. 529; 
63 Sol. J. 373; 35 T. L. R. 268 
Brown v. Croome, (1817), 2 Stark, 301 
Brown v. Stewart, (1898), 1 Fraser, 316; 36 
S. L. R. 221 ; 6 S. L. T. 262 
Browne v. La Trinidad, (1887), 37 Ch. D. 1; 57 
L. J. Ch. 292; 58 L. T. 137; 36 W. R. 289, 
C. A. 

Bniff V. Great Northern Ry., Co., (1858), 1 F. & 
F. 344 

Brunton v. Electrical Engineering Corporation, 
(1892), 1 Ch. 434 ; 61 L. J. Ch. 256; 65 
L. T. 745 

Bnissells Palace of Varieties v. Procter, (1894), 
10 T. L. R, 72, C. A. 


248, 249, 250, 
494, 495, 499 

123 

26, 577, 624 
762 
531, 584 

112 

428 

352 


1050, 1138 
808 

72 

1056 

964 

502, 646 
199, 207 

228, 248, 251 
800 

577 

240, 536, 703, 
758 

9 

836, 837 
42 



TABLE OF CASES 


XXV 


Bryon v. Metropolitan Saloon Omnibus Co., (1858), 

3 De G. & J. 123; 27 L. J. Ch. 685 ; 4 Jur. 

(N. S.) 1262; 6 W. R. 817 m 

Buchan’s Case, (1879), 4 A. C. 549, 583 .. 401, 463 

Bulawayo Market and Offices Co., Ltd., Re. 

(1907), 2 Ch. 458; 76 L. J. Ch. 673; 23 
T. L. R. 714 .. .. 494, 522 

Bunn’s Case, In Re, Electric Telegraph Co. of 
Ireland, (1860), 2 De G. F. & J. 275; 9 W. R. 

43, 6 Jur. (N. S.) 1175; 294 J. Ch. 913 335, 359 

Burdett v. Standard Exploration Co., (1899), 16 

T. L R 112 239 

Burge’s Case,’ (1868), 5 Eq. '420 !! 432 

Burge’s v. O. H. N. Gassis, Ltd.. (1914), 31 T. L. 

R. 59 221 222 

Burkinshaw v. Nicolls. (1878), o A. C. 1004 ; 48 
L. J. Ch. 174: 39 L. T. 308 ; 26 W. R. 

819 .. .. .. .. 334, 390. 395, 

435 

Burland v. Earle, (1902), A. C. 83; 71 L. J. P. C. 

1; 85 L. T. 553 ; 50 W. R. 241; 18 T. L. R. 

41; 9 Mans. 17 .. .. ..98, 100, 612, 

779, 962, 964, 
978 

Burn V. London and South Wales Coal Co., 

(1890), 7 T. L. R. 118 .. .. 723, 940 

Bumes v. Pennell, (1849), 2 H. L. C. 497; 13 Jur. 

897 .. .. 621, 963 

Bums V. Siemens Brothers Dvnamo Works, (1919), 

1 Ch. 225 ; 88 L. J. Ch. 21; 120 L. T. 211 .. 343, 408, 459, 

460 

Burt, Boulton and Havward v. Bull, (1895), 1 
Q. B. 276 ; 64 L. J. Q. B. 232; 71 L. T. 810; 

43 W. R. 180; 14 R. 65; 2 Mans. 94, C. A. 873 

Burton v. Bevan, (1908), 2 Ch. 240 ; 77 L. J. Ch. 

591; 99 L. T. 342; 15 Mans. 272 304. 323, 324, 

624, 723, 725 

Bury V. Famatina Development Corporation. 

(1910), A. C. 439 ; 79 L. J. Ch. 597; 102 L. T. 

866 ; 26 T. L. R. 540; 54 Sol. J. 616; 17 Mans. 

242 . . 882 

Bute’s (Marquis), Case, (1892). 2 Ch. 100; 61 

L. J. Ch. 357 ; 66 L. T. 317; 40 W. R. 538 590, 606, 608 

Butler V. Northern Territories Mines of Australia. 

(1907), 96 L. T. 41; 23 T. L. R. 179 121 

Buxton V. Buxton, (1930), 1 Ch. D. 648 400 


c 

•Cain’s Settlement, Re, (1919), 2 Ch. 364 ; 88 L. J. 

Ch. 513; 121 L. T. 496, C. A. .. 1056 

Caimey v. Back, (1906), 2 K. B. 746 ; 75 L. J. 

K. B. 1014; 96 L. T. Ill; 22 T. L. R. 776; 

14 Mans. 58 . . . . . . . . 910 

•Caldwell v. Caldwell & Co., (1915), W. N. 70; 

(1916), Seas. Cas. (H. L.) 120 (No. 10) . . 202 

■Calgary and Medicine Hat, etc., Co., Re, Pigeon 



XXVI 


INDIAN COMPANIES MANUAL 


V. Calgary and Medicine Hat Land Co., (19(^), 
2 Ch. 652 

Callan’s Case, Re, Whitley Partners, Ltd., (1886), 

32 Ch. D. 337; 55 L. J. Ch. 540; 54 L. T. 912; 
34 W. R. 505, C. A. .. 

Cambrian Peat and Fuel Co., Re, Mottos Case and 
TumePs Case, (1874), 31 L. T. 773; 23 W. R. 
405 

Cameron’s C. S. L. Ry. Co., (1867), 5 De G. M. & 
G. 284 

Campbell’s Case, Hippisley’s Case, Re, Bank of 
Hindustan China and Japan, (1873). 9 Ch. 1; 
43 L. J. Ch. 1; 29 L. T. 519, 22 W. R. 113 . . 

Campbell’s Case, Re, Compagnie Generale de 
Bellegarde, (1877), 4 Ch. D. 470; 35 L. T. 900; 
25 W. R. 299 

Campbell v. Maund, (1836), 5 A. & E. 865; 1 Nev. 
& P. K. B. 558; 2 Hal. & W. 457; 6 L. J. M. C. 
145 

Campbell v. Rofe, (1933), A. C. 91 
Cann v. Cann, 51 L. T. 770 
Cannock and Rugeley Collierv Co., Re, ex 'parte 
Harrison, (1885), 28 Ch. D. 363; 54 L. J. Ch. 
554; 53 L. T. 189; C. A. 

Cannon, ex parte, Re, Leicester Club and County 
Racecourse Co., (1885), 30 Ch. D. 629; 55 
L. J. Ch. 206; 53 L. T. 340; 34 W. R. 14 .. 

Cannon v. Trask, (1875), L. R. 20 Eq. 669 ; 44 
L. J. Ch. 772 . . 

Cape Breton Co. v. Fenn, (1881), 17 Ch. D. 198; 
50 L. J. Ch. 321; 44 L. T. 445; 29 W. R. 386, 
C A 

Cape Breton Co!,' Re, (18^), 29 ChV D. 795; 

L. J. Ch. 822, 53 L. T. 181; 33 W, R. 788; 
1 T. L. R. 450, C. A. .. 

Capper’s Case, (1868), 3 Ch. App. 458; 16 W. R. 
1002 

Caratel (New) Mines, Ltd., Re, (1902), 2 Ch. 498; 
71 L. J. Ch. 883; 87 L. T. 437; 50 W. R. 572; 
18 T. L. R. 640 ; 9 Mans. 414 . . 

Cargill V. Bower, (1878). 10 Ch. D. 502; 47 L. J. 

Ch. 649 ; 38 L. T. 779; 26 W. R. 6 . . 

Carling’s Case, (1876), 1 Ch. D. 115; 45 L. J. Ch. 5; 

33 L. T. 645 ; 24 W. R. 165, C. A. . . 

Carmichael’s Case, Hannan’s Empress G. M. & D. 
Co., (1896), 2 Ch. 643; 65 L. J. Ch. 902; 
75 L. T. 45, C. A. 

Carriage Co-operative Supply Association, Re, 
(1884), 27 Ch. D. 322; 51 L. T. 286 ; 33 W. R. 
411 . . 

Carrick v. Wigan Tramways Co., (1893), W. N. 98 
Carshore v. North Eastern Ry., Co., U885), 28 Ch. 

D. 344 . . . . . . 

Carter i;. Wake, (1877), 4 Ch. D. 605; 46 L. J. 
Ch. 841 

Carter v. White, (1883), 25 Ch. D. 666, 54 L. J. Ch. 
138; 50 L. T. 670; 32 W. R. 692 .. 


m 

106, 762 

705 

529' 

182, 242, 760' 

600, 820 
711 

180, 236 
852 

402 

626, 629 
578, 757 

622’ 

600, 612 
456, 457 

714, 781 
604' 

75, 500, 578 

79 

611, 612 
88r 

376 

464 

76 



TABLE OF CASES 


Cartmell’s Case, Re, County Palatine Loan and 
Discount Co, (1874), 9 Ch. 691; 43 L. J. Ch. 

588 ; 31 L. T. 52; 22 W. R. 697 . . 

Cossell i;. Inglis, (1916), 2 Ch. 211; 85 L. J. Ch. 

569; 114 L. T. 935 ; 32 T. L. R. 555 
Castell and Brown, Ltd, In re, Roper Castell 
and Brown. Ltd., (1898), 1 Ch. 315; 67 L. J. 

Ch. 169; 78 L. T. 109; 46 W. R. 248; 14 

T. L. R. 194 . . 

Castello’s Case, Re, Continental Bank Corporation, 

(1869), L. R. 8 Eq. 504 .. .. 318, 

Catesbv i;. Burnett, (1916), 2 Ch. 325; 85 L. J. Ch. 

745; 114 L. T. 1022; 32 T. L. R. 380 .. 496, 

Cattiwar Trading Co., reported in Times of India 
of 2-5-1887 . . 

Cavandish-Bentinck u. Fenn, (1887), 12 A. C. 652; 

57 L. J. Ch. 552 ; 57 L. T. 773; 36 W. R. 441 24, 

Cawley & Co., Re, (1889). 42 Ch. D. 209; 58 

L. J. Ch. 633; 61 L. T. 601; 37 W. R. 692; 

1 Meg. 251, C. A. .. .. .. 422, 

704, 

Central De Kaap Gold Mines, Re, (1899). W. X. 

216; 69 L. J. Ch. 18; 7 Mans. 82 . . 

Central Railway Co., of Venezuela (Directors, etc.) 

V. Kisch, (i867), L. K. 2 H. L. 99; 36 L. J. Ch. 

849; 16 L. T. 500; 15 W. R. 821 . . .. 67, 

Chandulal Damodardas v. Keshavlal Kiibordas 
Amin, (1936), 36 Bom. L. R. 486 . . 

Changa Mai v. The Provincial Bank, Ltd., (1914), 

36 All. 412 . . . . . . . . 502, 

Channel Collieries Trusts u, St. Margaret's, Dover, 
and Martin Mill Rv, Co., (1914), 2 Ch. 506 ; 84 
L. J. Ch. 28; 30 T.'^L. R. 647, C. A. 

Chapleo v. Brunswick Permanent Building Society, 

(1881), 6 Q. B. D. 696 ; 50 L. J. Q. B. 372; 

44 L. T. 449; 29 W. R. 529, C. A. . . 

Chapman and Barker’s Case, In Re, Imperial 
Mercantile Credit Association, (1867), L. R. 3 
Eq. 361 ; 15 L. T. 528; 15 W. R. 334 
Chapman, In Re, Cocks v. Chapman, (1896), 2 Ch. 

C. A. 763 

Chapman’s Case, In Re, Theatrical Trust, (1895), 

1 Ch. 771; 64 L. J. Ch. 488 ; 72 L. T. 461; 

43 W. R. 553; 13 R. 462; 2 Mans. 304 .. 10, 

Chappell’s Case, Re, Accidental Death Insurance 
Co., (1871), 6 Ch. 902 ; 25 L. T. 438 ; 20 W. R. 9 
Charitable Corporation v. Sutton, (1742), 2 Atk. 

400 ; 9 Mod. Rep. 349 .. 

Chhotalal v. Dalsukhram, (1892), 17 Bom. 472 .. 
Chicago and North-West Granaries, Ltd., Re, 
Morrison v. Chicago and North-West Granaries, 

Ltd., (1898), 1 Ch. 263; 67 L. J. Ch. 109; 

77 L. T. 677 . . 

Chida Mines v. Anderson, (1905), 22 T. L. R. 27 . . 
Chillago Ry. and Mines Ltd., (1930), 46 T. L. R. 242 


XXVJP 

648, 809^ 
636* 

837 * 

456, 457, 
458: 

497, 79r 

433: 

90, 612, 
613, 621 


440, 449, 
714, 721 

628 ^ 

93, 9T 
17 

642, 701 

641, 643^ 

807, 809’- 

335 

865 

182, 335; 
359 

573, 60^: 
106* 

140, 149^ 
356, 358 
8ia^ 



INDIAN COMPANIES MANUAL 


xxviii 


Chillington Iron Co., Re, (1886), 29 Ch. D. 159; 54 
L. J. Ch. 624 ; 52 L. T. 504 ; 33 W. R. 442 . . 
China Steamship Co., Re, ex parte, Mackenzie, 
(1869), L. R. 7 Eq. 240; 38 L. J. Ch. 199; 
19 L. T. 667; 17 W. R. 343 
Chittarmal Ramdayal v. Commissioner of Income- 
Tax, Punjab, (1928), 3 1. T. C. 54 . . 

City Equitable Fire Insurance Co., Ltd., (1925), 

1 Ch. 407 ; 496, 514, 527, 530; 40 T. L. R. 664; 

853, 19 LI. L. Rep. 225, C. A.; 94 L. J. Ch. 
445; 133 L. T. 520 .. 

584, 590, 

City of Dublin Steam Packet Co. v. O’Brien, 
(1912), 6 T. C. 101 

City of (Glasgow Bank v. Mackinnon, (1882), 9 
Court of Sss. C. A., Fort Series 602 ; 9 Rettie, 
535; 19 S. L. R. 278 .. 

City of London Contract Corporation v. Styles, 
(1881), 3 T. L. R. 512: (1887), 4 T. L. R. 51; 

2 T. C. 239 . . 

City of London Insurance Co., (1925), 41 T. L. R. 
521 

Claridge’s Patent Asphalt Co., (1921), 1 Ch. 543; 
90 L. J. Ch. 273; 37 T. L. R. 465; 65 Sol. J. 
4^1^* T, T 

-Clark V, Workman, (1920), l*Ir. R. 107 
Clarkson v. Davies, (1923), A. C. 100; 92 J. P. C. 

27; (1923), B. & C. R. 42; 128 L. T. 452 
Clayton’s Case, Devaynes v. Noble, (1816), 1 Mer. 

572; Indor’s L. C. Mere. (3rd. Ed.) 25 
Clayton Engineering Co., Re, (1904), W. N. 28; 90 
L. T. 283 

Clayton v. Newcastle-Ender-Lyme Corporation, 
(1888), 2 T. C. 416 

Clinch V. Financial Corporation, (1868), L. R. 5 
Eq. 450; affirmed (1869), 4 Ch. 117; 38 L. J. Ch. 
1; 19 L. T. 334; 17 W. R. 84 .. 

Clough V. London and N. W. Railway Co., (1872), 
L. R. 7 Ex. 26 

Coalport China Co., Re, (1895), 2 Ch. 404; 64 
L. J. Ch. 710; 73 L. T. 46; 44 W. R. 38; 12 R. 
462; 2 Mans. 532, C. A. . . 

Coasters, Ltd., Re, (1911), 1 Ch. 86; 80 L. J. Ch. 

89; 103 L. T. 632; 18 Mans. 133 .. 

Coats (J. and P.), Ltd. v. Crossland, (1904), 20 
T. L. R. 800 . . 

^Cocks V. Chapman, (1896). 2 Ch. 763 .. 

Cole’s Executor’s (jase (1871), 15 Sol. J. 711 
‘Collen u. Wright, (1857), 8 E. & B. 647; 27 L. J. 
Q. B. 215; 4 Jur. (N. S.), 357; 6 W. R. 123 . . 

‘Collie, ex parte Manchester and County Bank, 
(1876), 3 Ch. D. 481 .. 

"Collins (Edward) and Sons, Ltd. v. Commissioner 
of Inland Revenue, (1925), S. C. 251; 5 L. T. 
51;12T. C. 773 

‘Collins V. Birmingham Breweries Co., (1899), 15 
T. L. R. 180, C. A. .. 


780 

881 

1103 


240, 241, 245, 
606, 725, 1025 

1099 

606 

1093, 1095 
624 

605 
529. 709 

100, 576, 761 

879 

887 

1099 

98, 763 
92 

255, 350 

436, 608 

612 

853 

462 

530, 593, 595 
448, 449 

1100 
134 



TABLE OF CASES 


XXIX: 


Colonial Bank v. Cady, (1890), 15 A. C. 267; 

60 L. J. Ch. 131; 63 L. T. 27; 39 W. R. 17 .. 
Colonial Bank v. Whinney, (1886), 11 App. Cas. 
426 ; 56 L. J. Ch. 43; 55 L. T. 362 ; 34 W. R. 
705; 3 Morr. 207) 

Colonial Gold Reef v. Free State Rand, (1914), 

1 Ch. 382; 83 L. J. Ch. 303; 110 L. T. 63; 
21 Manson, 42; 58 Sol. J. 173; 30 T. L. R. 88 
Colonial Life Assurance Co. v. Home and Colonial 
Assurance Co., (1864), 33 Beav. 548; 33 L. J. 
Ch. 741; 10 L. T. 448; 12 W. R. 783 ; 4 New 
Rep. 129 

Colonial Trusts Corporation, Re, exvarte Bradshaw, 
(1879), 15 Ch. D. 465 ; 29 W. R. Dig. 40 
Coltness Iron Co., Ltd. v. Black, (1881), 6 A. C. 
315; 51 L. J. Q. B. 626 ; 45 T. L. R. 145; 29 
W. R. 717 ; 8 R. (n. L.) 67 ; 1 T. C. 287 
Commissioner of Income Tax, Bombay v. Bombay 
Trust Corporation, Ltd., (1928), 30 Bom. L. R. 
1172 

Commissioner of Income Tax, Bombay v. Reming- 
ton Typewriter, (1928) , 30 Bom. L. R. 1190 . . 

Commissioner of Income Tax, Bombay u. Reming- 
ton Typewriter, (1931), 33 Bom. L. R. 413 
Commissioner of Income Tax, Bombay v. Saraspur 
Mills Co., Ltd., Ahraedabad, Q932), 56 Bom. 
129 

Commissioner of Income Tax. Bombay v. Swanip- 
chand Hukamchand. (1931), 33 Bom. L. R. 382 
Commissioner of Income Tax, Central Provinces 
V. Sir S. M. Chitnavis, (1932), Bom. L. R. 1071 
Commissioner of Income Tax, Madras v. S. K. R. 

S. L. Firm, (1927), 50 Mad. 853 
Commissioner of Income Tax, Madras v. Messrs. 

Mas3ey & Co., Ltd., (1929), Mad. 453; 56 
M. L. J. 461 ; 3 I. T. C. 302 
Commissioner of Income Tax, LT. P. i;. Agra 
Spinning and Weaving Mills, (1934), 1 T. R. 79 
Commissioner of Income Tax v. Mangalagiri Shree 
Uma Maheswara Gin and Rice Factory, (1926), 
50 Mad. 529 ; 2 I. T. C. 251 
Commissioner of Income Tax v. Vallabhdas 
Murlidhar, (1930), 32 Bom. L. R. 309 

Commissioner of Inland Revenue v. Blott and I 
Greenwood, (1920), 1 K. B. 114; (1920), 2 K. B. 
657, 89 L. J. K. B. 677; 123 L. T. 516; 36 

T. L. R. 575, 64 S. J. 548; (1921), 2 A. C. 171; 
90 L. J. K. B. 1028; 125 L. T. 497 ; 37 T. L. R. 
763; 8 T. C. 101 .. 

Commissioner of Inland Revenue v. Wright, (1927), 

I K. B. 333 ; 95 L. J. K. B, 982; 135 L. T. 718; 

II T. C. 181 . . 

Commissioners of Inland Revenue v. Lending 
Neuman and Co., 12 A. T. C. 84 . . 
Commissioners of Inland Revenue v. The Anglo- 
Brewing Co., Ltd., 12 T. C. 803 . . 


353. 

403 

781 

112, 113 
887 

1091 

1118 

1117 

1117 

1085 

1119 

1084 

1119 

1080 

1053 

1084 

1085 


969, 972, 975, 
1049, 1138 

1058 

1139 


1099 



:xxx 


INDIAN COMPANIES MANUAL 


> Commissioners of Inland Revenue v. Warnes and 
Co., Ltd., (1919), 2 K. B. 444; 121 L. T. 125, 
35 T. L. R. 436; 12 T. C. 227 
Concessions Trust, In re, McKay's Case, (1896), 2 
Ch. 757; 65 L. J. Ch. 909 ; 75 L. T. 298; 45 
W. R. Dig. 31; 3 Mans. 274; 12 T. L. R. 636 . . 
Consett Iron Co., Ltd., Re, (1901), 1 Ch. 236; 

70 L. J. Ch. 198; 84 L. T. 258; 8 Mans. 429 . . 
Consolidated Nickel Mines, Re, (1914), 1 Ch. 883; 
83 L. J. Ch. 760; 111 L. T. 243; 58 Sol. J. 656: 
30 T. L. R. 447 

'Consort Deep Level Gold Mines, Re, ex parte, 
Stark, (1897). 1 Ch. 575; 66 L. J. Ch. 122; 
76 L. T. 300 ; 45 W. R. 227, C. A. . . 

• Const. V. Harris, (1824), Turn, k R. 496 
Continental Union Gas Co., Re, (1891), 7 T. L. R. 

476 

• Contract Corporation, ex parte, Re, Bamed's 

Banking Co.. (1867), 3 Ch. 105; 37 L. J. Ch. 81 ; 
17 L. T. 269; 16 W. R. 193 
Cook t;. Deeks, (1916), 1 A. C. 554; 85 L. J. P. C. 
161; 114 L. T. 636 

Copal Varnish Co., Re, (1917), 2 Ch. 349; 117 
L. T. 508; 87 L. J. Ch. 132 

Cordova Union Gold Co., Re, (1891). 2 Cn. 580 ; 60 
L. J. Ch. 701; 64 L. T. 772; 39 W. R. 536 . . 
'Cork and Bandon Ry. Co. u. Cazenove, (1847), 
10 Q. B. 935 . . 

‘Cork and Youghal Ry. Co., Re, (1869). 2 Ch. 748; 

39 L. J, Ch. 277; 21 L, T. 735 ; 18 W. R. 26 . . 
Cory’s Case, In Re, National Bank of Wales, Ltd., 
(1899), 2 Ch. 629, 644, 655; 68 L. J. Ch. 634; 
81 L. T. 363; 48 W, R. 99, C. A. . . 

■Cory V. Cory, (1923), 1 Ch. 90; 92 L. J. Ch. 157 

< Costa Rica Ry. Co., Ltd., v, Forwood, (1900), 1 
Ch. 756; affirmed (1901), 1 Ch. 746; 79 L. J. 
Ch. 385 ; 84 L. T. 279; 49 W\ R. 337; 17 
T. L. R. 297; 8 Mans, 374, C. A. 


^Cotman v. Brougham, (1918), A. C. 514, 521, 522; 
87 L. J. Ch. 379; 119 L. T, 162; 62 Sol. J. 534; 
34 T. L. R. 413 


Cottam V. Eastern Counties Ry. Co., (1860), 1 Joh. 

& H. 243; 30 L. J. Ch. 217 
County Life Assurance Co., Re, (1870), 5 Ch. 288; 

39 L. J. Ch. 471; 22 L. T. 537; 18 W. R. 390 
f County of Gloucester Bank v. Rudry Merthyr 
Steam, etc., Co., (1895), 1 Ch. 629; 64 L. J. Ch. 
451; 72 L. T. 375; 43 W. R. 486 ; 2 Mans. 223; 
12 R. 183, C. A. 


Cousins V. International Brick Co., (1931) 2 Ch 

frJi 217 100 L: j. Ch! 

404; 145 L. T 471 

'•Coveney v. Fersee, (1910), 1 Ir. R. 194 


1099 

435 

175 

629 

345, 368 
99, 439 

205 


107, 321 

99, 599 

345, 358, 364, 
368, 705 

428 

320, 457 

810 

456, 590, 607, 
952 
344 

600, 601, 641, 
642 

53, 121, 124 

881 
243, 641 

243, 705 

783 

836 



TABLE OF CASES 


xxxi 


Coventry and Dixon^s Case, (1880), 14 Ch. D. 660; 
42 L. T. 559 ; 28 W. R. 775, C. A. . . 

Coventry’s Case, Britania Fire Association, (1891), 
1 Ch. 202; 60 L. J. Ch. 186; 64 L. T. 185; 
39 W. R. 328; C. A. . . 

Cowasji Nanahhoy v. Lallbho}'' Vallubhoy, (1876), 
L. R. 3 Ind. App. 200; 1 Bom. 468 . . 

Cox Hughes, ex parte, (1897), 75 L. T. 669 
Cox V, Chapman, (1896), 2 Ch. 763 .. 

Cox r. Hickman, (1860), 8 H. L. C. 298 
Craven-Ellis v. Cannons, Ltd., (1936), 2 K. B. 403 
Cmwley’s Case, (1869), L. R. 4 Ch. App. 322; 

20 L. T. 96; 17 W. R. 451 
Crawshav, Re, (1889). 60 L. T. 357 . . 

Credit Co., Re, (1879), 11 Ch. 256; 48 L. J. Ch. 221; 

27 W. R. 380 

Cree, Liquidator of Bomington S. R. Co. v. 
Somervail, (1879), 4 A. C. 648; 41 L. T. 353; 

28 W. R. 34 .. 

Crcnver and Wheal Abraham United Mining Co., 
Re, ex parte, Wilson, (1873), 8 Ch. 45; 42 
L. J. Ch. 81; 27 L. T. 597; 21 W. R. 46 . . 

Crevek s Case, (1869), L. R. 5 Ch. App. 63; (1870), 

39 L. J. Ch. 124; 21 L. T. 572; 18 W. R. 103 

Crichton’s Oil Co., Re, (1901), 2 Ch. D. 184; 70 
L. J. Ch. 639; 84 L. T. 864; 49 W. R. 556; 
8 Mans. 319; affirmed (1902), 2 Ch. 86; 71 
L. J. Ch, 531; 86 L. T. 787; 18 T. L. R. 556, 
C. A. 

Crickmer’s Case, Caribbean Co., In re, (1875), 
L. R. 10 Ch. App. 614; 46 L. J. Ch. 870; 24 
W. R. 219 

Crompton & Co., Re, (1914), 1 Ch. 954; 83 L. J. 
Ch. 666; 110 L. T. 759; 21 Manson, 200 ; 58 
Sol. J. 433 . . 

Crookey v. Bank of Wales, (1863), 4 Giff. 314; 

8 L. T. 301; 11 W. R. Dig. Ch. 45; 9 Jur. 

(N. S.) 595 

•Cropt V. Day, (1843), 7 Beav. 84 
Cuban Land and Development Co., (1921), 2 Ch. 
147; 90 L. J. Ch. 440; W. N. 213; 125 L. T. 
792; 65 Sol. J. 680 . . 

Cuff V. London and County Land and Building 
Co., (1912), 1 Ch. 440; 106 L. T. 285 ; 28 
T. L. R. 218, C. A. .. 

Cullen V. Thompson’s Trustees and Kerr, (1862), 4 
Macq. 424; 6 L. T. 870; 9 Jur. (N. S.) 85 . . 

•Cullerne v. London and Subarban, etc., Building 
Society, (1890), 25 Q. B. D. 485 ; 59 L. J. Q. B. 
525; 63 L. T. 511; 55 J. P. 148; 39 W. R. 88, 
C A. 

Gully v. Parsons, ’(1923), 2 Ch. 512; W. N. 213; 
67 Sol. J. 750 

Cummong v. Prescot Y. and Co., Ex. 488 
Gunninghame v. The City of Glasgow Bank, (1879), 
4 A. C. 607 . . 


609, 613, 622, 
643 

593 

663 
45, 79 

853 
875 
501 

309, 311 
280 

826 

427 

320, 457, 458 
220 

961, 977 
. . 390, 436 

813 
422 

no 

892 

1007, 1013 
603, 612 

612 

869 

579 

359 



XXXll 


INDIAN COMPANIES MANUAL 


Curtis’ Case, (1868), L. R. 6 Eq. 455; 37 L. J. Ch. 

629 .. .. 320: 

Cutter V. Powell, (1795), 6 T. R. 320 ; 2 Sm. L. C. 1 631 

Cvclists’ Touring Club, Re, (1907), 1 Ch. 269; 76 
L. J. Ch. 172; 96 L. T. 780 ; 23 T. L. R. 220; 

14 Mans. 52 . . . . . . 171 


D 

D. k. D. H. Eraser, Ltd., Re. (1903)* 19 T. L. R. 364 175 

Dafen Tinplate Co. v. Llanelly Steel Co.. (1920), 

2 Ch. D. 124; 123 L. T. 225 ; 36 T. L. R. 428; 

64 Sol. J. 446; (1920), W. N. 131 . . .. 228, 229 

Daimler Co. v. Continental Tyre and Rubber Co.. 

(1916). 2 A. C. 307 ; 85 L. J. K. B. 1333; 114 
L. T. 1049 ; 60 Sol. J. 602 ; 32 T. L. R. 624 . . 9, 117 

Dale and Plant. Ltd., Re, (1889), 43 Ch. D. 255; 

59 L. J. Ch. 180; 62 L. T. 215; 60 L. R. 123; 

2 Meg. 25; 38 W. R. 409 11, 629 

Dale and Plant. Ltd.. In re. (1889). 61 L. T. 206; 

1 Meg., 338 ; 5 T. L. R. 585 . . 11 

Dampnev (J.) & Co., Ltd., and Reduced, Re, 

(1924), 68 Sol. J. 718; W. N. 200 .. 210 

D’Arey v. Adamson. (1913). 29 T. L. R. 367; 57 

Sol. J. 391 . . . . 636 

D’Arcy v. Tamar, etc.. Rv. Co., (1867). L. R. 2 
Exch. 158; 36 L. J. Ex. 37; 13 L. T. 626 ; 4 
H. & C. 463 ; 21 Jur. (N. S.). 548; 14 W. R. 

QfiC 700 707 

Darlington Forge Co.. Re. (1887), 34 Ch. D. 522’; 

56 L. J. Ch. 730 ; 56 L. T. 627 ; 35 W. R. 537 344 

Darwen & Pearce, (1927), 1 Ch. 176; 95 L. J. Ch. 

487; 136 L. T. 124; (1926). B. & C. R. 65; 

70 Sol. J. 965 .. .. 220 

Davey & Co. v. Williamson & Son, Ltd., (1898), 2 

Q. B. D. 194; 67 L. J. Q. B. 699 ; 78 L, T. 755; 

46 W’. R. 571 . . . . 834, 894 

David V. Britannic Merthyr Coal Co., (1909), 2 

K. B. 157 . . . . 75 

Davies’ Case, Re, Tees Bottle Co., (1876i, 33 L. T. 

834 ; 24 W. R. Dig. 63 .. .. .. 343 

Davies v. Bolton (R.) & Co.. (1894). 3 Ch. 678; 

63 L. J. Q. B. 743 ; 71 L. T. 336 ; 43 W. R. 

171; 1 Mans. 445 ; 8 R. 685 .. .. 807 

Davies v. Gas Light and Coke Co., (1909), 1 Ch. 

248 ; 78 L. J. Ch. 160; 99 L. T. 827; 25 T. L. R. 

135; 16 Mans. 56; affirmed; (1909), 1 Ch. 708; 

78 L. J. Ch. 445; 100 L. T. 553 ; 25 T. L. R. 

428 ; 53 Sol. J. 399; 16 Mans. 147, C. A. . . 338 

Davis’s Case, Re, Durham County Land and 
Building Society, (1871), L. R. 12 Eq. 561 : 

41 L. J. Ch. 124; 25 L. T. 83 . . . . 803 

Davis V. Bank of England, (1824), 2 Bing. 393; 

9 Moo. 747 ; 3 L. J. (0. S.) C. P. 4 .. 357 

Davis V. Martin, Re, Queensland Land and Coal 

Co., (1894), 3 Ch. 181; 63 L. J. Ch. 810 

71 L. T. 115; 42 W. R. 600 ; 8 R. 476 


890 ' 



TABLE OF CASES 


xxxiu 


Dawe's Case, (1869), 38 L. J. Ch. 512 
Dawes’ Case. Re, China Steamship Co., (1868), 
L. R. 6 Eq. 232; 37 L. J. Ch. 901; 16 W. R. 
995 

Dawkins v. Antrobus, (1881), 17 Ch. D. 615; 

44 L. T. ^7; 29 W. R. 511 
Dawson v. African Consolidated Land and Trading 
Co., (1898), 1 Ch. 6; 67 L. J. Ch. 47; 77 L. T. 
392 ; 46 W. R. 132; 14 T. L. R. 30; 4 Mans. 372 

Dawson v. Isle, (1906), 1 Ch. 633 ; 75 L. J. Ch. 338; 

95 L. T. 385 ; 54 W. R. 452 
Dean v. Bennett, (1871), 6 Ch. 489 ; 40 L. J. Ch. 

452; 24 L. T. 169; 19 W. R. 363 
De Beers Consolidated Mines, Ltd. v. Howe, 
(1906), A. C. 455; 75 L. J. K. B. 858; 95 
L. T. 221; 22 T. L R. 756; 13 Mans. 394 
Debendranath Das Gupta v. Registrar of Joint 
Stock Co., (1918), 45 Cal. 486 
Deckinson v. Delsolar, (1929), 45 T. L. R. 637 . . 

Dee Estates, Ltd., Re, Wright v. Dee Estates, Ltd., 
(1911), 2 Ch. 85; 80 L. J. Ch. 461; 104 L. T. 
903; 55 Sol. J. 424; 18 Mans. 247, C. A. 
Dehradun-Mussorie Electric Tramways Co., (In 
Liquidation) v. Hansraj and Others, (1936), 
58 All. 342 

Delany v. Delany, (1885), 15 L. R. Ir. 67 
De La Rue (Thomas) & Co., Ltd., and Reduced, 
In Re, (1911), 2 Ch. 361; 105 L. T. 542; 
55 Sol. J. 715; 81 L. J. Ch. 59; 19 Mans. 71 
Delavenne v. Broadhurst, (1930), W. N. 238 
Delmar’s Case, (1868), 38 L. J. Ch. 85 
Denham (Charles) & Co., In Re, (1883), 25 Ch. D. 
752; 50 L. T. 523 ; 32 W. R. 487 


Dent V. London Tramways Co., (1880), 16 Ch. D. 

334; 50 L. J. Ch. 190; 44 L. T. 91 
Denver Hotel Co., Re, (1893), 1 Ch. 495 ; 62 L. J. 
Ch. 450 ; 68 L. T. 8; 41 W. R. 339 ; 2 R. 
330, C. A. 

Dermatine Co. v. Ashworth, (1905), 21 T. L. R. 510 
Derry v. Peek, (1889), 14 App. Cas. 337; 58 L. J. 
Ch. 864 ; 61 L. T. 265 ; 54 J. P. 148; 38 W. R. 
33; 1 Meg. 292 

De Ruvigne’s Case, British Provident Life and 
Guarantee Association, In Re, (1877), 5 Ch. D. 
306; 46 L. J. Ch. 360 ; 36 L. T. 329 ; 25 W. R. 
476 

Development Co. of Central and West Africa, Re, 
(1902), 1 Ch. 547; 71 L. J. Ch. 310; 86 L. T. 
323; 50 W. R. 456; 18 T. L. R. 337; 9 Mans. 


Deverges v. Sandeman, Clark and Co., (1902), 1 
Ch. 579; 71 L. J. Ch.^ 328 ; 86 L. T. 269; 
50 W. R. 404; 18 T. L. R. 375 . . 

Dexine Patent Packing and Rubber Co., Re, (1903), 
88 L. T. 791 ; W. N. 82; 51 W. R. Dig. 31 


429 


220, 222 

215 

428, 637, 641, 
642 

819 

636 

1115 

591, 592 
623 


850 


610 

1069 


205, 208 
287 
319 

608, 611, 727, 
967 

961 

223 

597 

85, 87, 95 


611 


157, 158, 201, 
209 

396, 397, 464 
200 



XXXIV 


INDIAN COMPANIES MANUAL 


Deyes v. Wood and Others, (1911), 1 K. B. 806; 
80 L. J. K. B. 553; 104 L. T. 404; 18 Mans. 
229 C- A 

Dey V. Puilinger Engineering Co., (192i), 1 K. B. 
77; 89 L. J. K. B. 1229; 37 T. L. R. 10; 124 
L. T. 534 

Dhanraj K. Jhalani v. H. H. Wadia, (1933), 35 Bom. 
L. R. 26 

Diamond v, English Sewing Cotton Co., (1922), 
W. N. 237 


872, 875, 876 

597 

440 

628 


Dickinson v. Valpy, (1829), 10 B. & C. 128; 5 Mans. 

& Ry. (K. B.) 126; 8 L, J. (O. S.) K. B. 51 
Dikshit & Co. v. Mathura Prasad, (1925), 47 All. 94 
Dinshaw Manekji Petit, Sir v. Commissioner of 
Income Tax, Bombay, (1926), 2 I. T. C. 255, 
(1927), 29 Bom. L. R. 447 
Discoverers' Finance Corporation, Re, Lindlar’s 
Case, (1910), 1 Ch. 207; 101 L. T. 672; 26 
T. L. R. 98; affirmed (1910), 1 Ch. 312; 79 
L. J. Ch. 193; 101 L. T. 150; 26 T. L. R. 291; 
54 Sol. J. 287, C. A. 

Disderi & Co., Re, (1871), L. R. 11 Eq. 242; 40 
L. J. Ch. 248; 23 L. T. 694; 19 W. R. 175 
Dixon V. Kennaway & Co., (1900), 1 Ch. 833; 69 
L. J. Ch. 501; 82 L. T. 527; 16 T. L. R. 329 
Dodd V, Amalgamated Marine Workers' Union, 
(1924), 1 Ch. 116; 93 L. J. Ch. 65; 39 T. L. R. 
379; 67 Sol. J. 480; 18 LI. L. Rep. 1 
Doecham Gloves, Re, (1913), 1 Ch. 226; 82 L. J. 

Ch. 165; 107 L. T. 817; 20 Manson, 79 
Doloswella Rubber and Tea Estates, Re, (1917), 

1 Ch. 213; 86 L. J. Ch. 223; 115 L. T. 853 . . 

Dominion Cotton Mills Co. v. Amyot, (1912), 
A. C. 546; 81 L. J. P. C. 233; 106 L. T. 934; 
28 T. L. R. 467 

Dominion of Canada General Trading and Invest- 
ment Co. V. Brigstocke, (1911), 2 K. B. 648; 
80 L. J, K. B. 1344; 27 T. L. R. 508; 55 Sol. 
J. 633 

Dominion Tar and Chemical Co., (1929), 45 
T. L. R. 601; 2 Ch. 387 

Doughty V. Commissioner of Taxes, (1927), 
A. C. 327; 43 T. L. R. 207; 96 L. J. P. C. 45; 
136; L. T. 706 .. .. 

Dover Coalfield Extension, Ltd., Re, (1907), 2 Ch. 
76; 76 L. J. Ch. 434; 96 L. T. 837; 14 Mans. 
156; W. N. 119, (1908), 1 Ch. 65; 77 L. J. 
Ch. 94; 98 L. T. 31; 24 T. L. R. 5; 15 Mans. 
51, C. A. 

Dovey v. Cory, (1901), A. C. 477; 70 L. J. Ch. 
753; 85 L. T. 257; 50 W. R. 65; 17 T. L. R. 
732; 8 Mans. 346 

607, 624, 950, 951, 
Downes v. Ship, (1868), L. R. 3 H, L. 313; 37 
L. J. Ch. 642; 19 L. T. 74; 17 W. R. 34 . . 

Doyle V, Falconer, (1866), L. R. 1 P. C. 328 .. 


596 

626 

1051, 1059 

359 

578 

369, 391, 395 

338, 940 
194 
197, 201 

98, 779 

277 

149 

1090 

580, 632 

595, 604, 606, 
953, 970, 1030 

92 

715 



TABLE OF CASES 


xxxv 


Driffield Gas Light Co., (1898), 1 Ch. 451; 67 
L. J. Ch. 247 ; 78 L. T. 162; 46 W. R. 411; 
14 T. L. R. 259 ; 5 Mans. 253 ... 

Drummond’s Case, Re, China Steamship and 
Labuan Coal Co., (1869), 4 Ch. 772; 21 L. T. 
317; 18 W. R. 2 

Dublin and Wicklow Railway Co. v. Black, (1852), 
8 Ex 181 

Dublin North City Milling Co., (1909),* i Ir. R. 179 
Duck V. Tower Galvanizing Co., (1901), 2 K. B. 

314; 70 L. J. K. B. 625 ; 84 L. T. 847 
Duff’s Executor’s Case, Re, Cheshire Banking Co., 
In Re, (1886), 32 Ch. D. 301; 54 L. T. 558, 
C. A. 

Duke’s Case, Re, New Buxton Lime Co., (1876), 
1 Ch. D. 620 ; 45 L. J. Ch. 389; 33 L. T. 776; 
24 W. R. 341 

Duke V. Andrews, (1843), 2 Ex. 290 ; 34 W. R. 

Dig. 33; 2 T. L. R. 440 
Dunlop V. Dunlop, (1882), 21 Ch. D. 583 
Dunlop Pneumatic T>tc Co. v. Dunlop Motor 
Co., (1907), A. C. 430: 76 L. J. Ch. 102; 
97 L. T. 259; 28 T. L. R. 717; 24 R. P. C. 572 
Dunster’s Case, Re, Glory Paper Mills, (1894), 3 
Ch. 473; 63 L. J. Ch. 885 ; 71 L. T. 528; 43 
W.^R. 164; 7 R. 456; 1 Mans. 438, C. A. 

Dunston v. Imperial Gas Light Co., (1832), 3 B. 
& Ad. 125; 1 L. J. K, B. 49 .. 


148 


430 

318, 4^ 
359 

243 


312 


108, 303 

312, 324 
446 


m 


303, 459, 500, 
505, 700, 701 

625 


E 

Eastern and Australian Steamship Co., Ltd., and 
Reduced Re, (1893), 68 L. T. 321; 41 W. R. 
373; 3 R. 370 

Eastern Shipping Co., Ltd, v. Quah Beng Kee, 
(1924), A. C. 177; 93 L. J. P. C. 72; 130 L. T. 
462; 40 T. L. R, 109; 16 Asp. M. C. 270 
Eastmans Ltd. v. Shaw, (1928), 43 T. L. R. 549; 
6 A. T. C. 586; 7 A. T. C. 477; 44 T. L. R. 42; 
45 T. L. R. 12; 14 T. C. 218 
East Stonehouse Urban District Council v. 

Willoughby Bros., Ltd., (1902), 2 K. B. 318 
East V. Bennett Brothers, (1911), 1 Ch. 163; 80 
L. J. K. B. 123; 103 L. T. 826 ; 27 T. L. R. 
103; 55 Sol. J. 92; 18 Mans. 145 
Ebbet’s Case, Re, Constantinople and Alexandria 
Hotel Co., (1870), 5 Ch. 302; 39 L. J. Ch. 679; 
22 L. T. 424; 18 W. R. 394 
Eddystone Marine Insurance Co., (1893), 3 Ch. 9; 
62 L. J. Ch. 742; 69 L. T. 363 ; 41 W. R. 642; 
2 R. 516, C. A. 

Eddystone Marine Insurance Co., (No. 2) (1894), 
W. N. 30 

Edelstein v. Schuler and Co., (1902), 2 K. B. 144; 
71 L. J. K. B. 572; 87 L. T. 204 ; 50 W. R. 493; 
18 T. L. R. 597; 7 Com. Cas. 172 


978 

598 

1098, 1100 
867 

183, 706. 731 

320, 457 

124, 334, 434 
317, 318 


812 



XXXVl 


INDUN COMPANIES MANUAL 


Edgington v. Fitzmaurice, (1885), 29 Ch. D. 459; 

55 L. J. Ch. 650 ; 53 L. T. 369 ; 50 J. P. 52; 

33 W. R. 911, C. A. . . . . 1031 

Edmonds, v. Blaina Furnaces Co., (1887), 36 Ch. € 

D. 215; 56 L. J. Ch. 815; 57 L. T. 139; 35 
W. R. 798 .. 804 

Edmondson v. Birch & Co., (1907), 1 K. B. 371 800 

E. D. Sassoon United Mills, Ltd., In Re, (1928), 

30 Bom. L. R. 598 . . 177 

Edward Nelson & Co. v. Fabre & Co., (1903), 

2 K. B. 367 ; 72 L. K. B. 771; 89 L. T. 21; 

52 W. R. Dig. 21; 10 Mans. 427 .. 832, 836 

Edward’s Case, (1869) W. N. 211 .. .. 458 

Edwards v. Edwards, (1876), 2 Ch. 291; 45 L. J. 

Ch. 391; 34 L. T. 472; 24 W. R. 713, C. A. 873 

Edwards v. Standard Rolling Stock Syndicate, 

(1893), 1 Ch. 574; 62 L. J. Ch. 605 ; 68 L. T. 

633; 41 W. R. 343 ; 3 R. 226 . . 869 

Egyptian Delta Land and Investment Co., (1907), 

W. N. 16 167 

Ehrmann Brothers, Re, (1906), 2 Ch. 697; 75 L. J. 

Ch. 817; 95 L. T. 664 ; 22 T. L. R. 734; 13 
Mans. 256 C. A. .. .. .. 818 

Eichbaum v. City of Chicago Grain Elevators, 

Ltd., (1891), 3 Ch. 459 ; 61 L. J. Ch. 28; 

65 L. T. 704; 40 W. R. 153 . . . . 223, 224 

Eichholz V. Defries (J.) and Sons, (1909), 2 Ch. 

423 ; 78 L. J. Ch. 720; 101 L. T. 486; 25 T. L. 

R. 752; 53 Sol. J. 697 .. .. 888 

Electric Telegraph Co. of Ireland, Re, Bunn’s 

Case, (1816), 2 De G. F. & J. 275, 300 . . 335, 359 

Eley V, Positive Government Security Life 
Assurance Co., (1876), L. R. 1 Ex. D. 20, 88; 

45 L. J. Ex. 451; 34 L. T. 190; 24 W. R. 

338, C. A. .. .. 161, 240 

Elkington’s Case, Re, Richmond Hill Hotel Co., 

(1867), L. R. 2 Ch. App. 511; 36 L. J. Ch. 

593; 16 L. T. 301; 15 W. R. 665; .. 312 

Ellerby’s Claim, Re, Consolidated Land Co., 

(1872), 20 W. R. 855 .. 893 

Elliot V. Richardson, (1870), L. R. 5 C. P. 744; 39 

L. J. C. P. 340; 222 L. T. 858; 18 W. R. 1157 779 

Emma Silver Mining Co. v. Grant, (1879), 11 Ch. 

D. 918; 40 L. T. 804 .. .. 24, 27, 28 

Emma Silver Mining Co. v. Grant. (1880), 17 Ch. 

D. 122; 50 L. J. Ch. 440; 29 W. R. 281 . . 27, 34 

Emma Silver Mining Co. v, Lewis, (1879), 4 C. 

P. D. 396; 48 L. J. C. P. 257; 40 L. T. 168; 

27 W. R. 836 .. 21 

Emmerson’s Case, Re, London, Hamburg, and 
Continental Exchange Bank, (1866), L. R. 2 
Eq. 231; 35 L. J. Ch. 652; 14 W. R. 785; 
affirmed (1866), 1 Ch. 433 ; 36 L. J. Ch. 177; 

14 L. T. 746; 12 Jur. (N. S.) 592; 14 W. R. 

905 .. 360 

Emperor v. Bose, (1924), I. L. R. 46 All. 218 . . 620, 986 

Emperor v. Nasurbhai, (1923), 25 Bom. L. R. 224 592, 740 

Empire Assurance v. (Coleman, 6 Ch. D. 568 . . 74 



TABLE OF CASES 


Empress Engineering Co., Re. (1881), 16 Ch. D. 

125; 129; 43 L. T. 742 ; 29 W. R. 342, C. A. 

English and Colonial Produce Co., (1906), 2 Ch. 

435 ; 75 L. J. Ch. 831; 95 L. T. 85; 22 T. L. R. 

669; 13 Mans. 337, C. A. 

English and Scottish Trust v. Brunton, (1892), 2 
Q. B. 1,700 

English Channel Steamship Co. t;. Rolt, (1881), 17 
Ch. D. 715; 44 L. T. 135 
English Crown Spelter Co., Ltd. v. Baker, (1908), 

99 L. T. R. 353 ; 5 T. C. 327 
English, etc., Rolling Stock Co., Re, Lyon’s Case, 

(1866). 35 Beav. 646; 14 W. R. 720 
English, Scottish and Australian Chartered Bank, 

Re, (1893), 3 Ch. 385 ; 394; 62 L. J. Ch. 825; 

69 L. T. 268 ; 42 W. R. 4; 2 R. 574; C. A. 
Erlanger v. New Sombrer 0 Phosphate Co. and 
Others, (1878), 3 App. Cas. 1218; 39 L. T. 

269 ; 26 W. R. 65 

Ernest v. Loma Gold Mines, Ltd., (1897), 1 Ch. 

1; 66 L. J. Ch. 17; 75 L. T. 317; 45 W. R. 

86, C. A. 

Ernest u, Nicholls, (1857), 6 H. L. C. 401; 3 Jur. 

(N. S.) 919; 6 W. R. 24 .. .. 123, 

Esparto Trading Co., Re, Finch and Goddard’s 
Cases, (1879), 12 Ch, D. 191; 48 L. J. Ch. 

573; 28 W. R. 146 .. .. 216, 

Espuela Land and Cattle Co., Re, (1909), 2 Ch. 

187; 78 L. J. Ch. 729; 101 L. T. 13; 16 Mans. 

251 . . . . . . . . 148, 

Etheridge v. Central Uruguay Northern Extension 
Ry. Co., (1913), 1 Ch. 425; 82 L. J. Ch. 333; 

108 L. T. 362 ; 20 Manson, 172; 57 Sol. J. 341; 

29 T L R 328 

Etic, Ltd., 0928), 1 Ch. 861*; 97 L. J. Ch. 460’; 

(1928), B. & C. R. 81 

Evans’ Case, Re, London, Hamburg and Conti- 
nental Exchange Bank, (1867), 2 Ch. 427; 

36 L. J. Ch, 501; 16 L. T. 253; 15 W. R. 

543 . . . . . . . . 108, 

Evans v. Chapman, (1902), 86 L. T. 381; 18 

T. L. R. 506; W. N. 78 .. .. 249, 

Evans v. Employers Mutual Insurance Association, 

Ltd., (1936), 1 K. B. 505 .. .. 11, 

Evans v. Rival Granite Quarries, (1910), 2 K. B 
979 ; 79 L. J. K. B. 970 ; 26 T. L. R. 509 ; 54 
Sol. J. 580, C. A. .. .. .. 832, 

Bveritt v. Automatic Weighing Machine Co., 

(1892), 3 Ch. 506 ; 62 L. J. Ch. 241; 67 L. T. 

349; 3 R. 34 

Evling V, Israel and Appenheimer, Ltd., (1918), 

1 Ch. 101; 87 L. J. Ch. 341; 118 L. T. 99; 

34 T. L. R. 109 

Exchange Drapery Co., Re, (1888), 38 Ch. D. 171; 

57 L. J. Ch. 914; 58 L. T. 544 ; 38 W. R. 444 . . 
Exchange Trust, Ltd., Re, Larkworthy’s Case, 


xxxvn 

245 

947 

837 

810 

1099 

251 

783 

90 

783 
242, 809 

218, 303 

151, 209 

761 

613 

302, 303 
250, 251 
532, 581 

833, 836, 
894 

453, 454 

962 

427 



INDIAN COMPANIES MANUAL 


XXXVlll 


(1903), 1 Ch. 711; 72 L. J. Ch. 387 ; 88 L. T. 

56; 10 Mans. 191 .. .. 218, 220 

Exploring Land and Minerals Co. v. Kolckmann, 

(1905), 94 L. T. 234 .. 612 

Express Engineering Works, Re, (1920), 1 Ch. 466; 

89 L. J. Ch. 379; L. T. 790; (1920), W. N. 

75; 36 T. L. R. 275, C. A. .. .. 706, 718, 730, 

757 

Eyres v. Finmeston Engineering Co., Ltd., (1916), 

7 T. C. 74 .. .. .. 1101 

Eyre v. Milton Proprietory, Ltd., (1936), 1 Ch. 244 510 


F 

Fairbairn Engineering Co., Re, Ladd’s Case, (1893), 

3 Ch. 450; 63 L. J. Ch. 8; 69 L. T. 415 .. 218, 222 

Famatina Development Corporation v. Bury, 

(1910), A. C. 439 ; 79 L. J. Ch. 597; 102 L. T. 

866 ; 26 T. L. R. 540; 54 Sol. J. 616; 17 Mans. 

242 . . . . 334 

Famatina Development Corporation, In re. (1914), 

2 Ch. 271; 83 L. J. Ch. 712; 84 L. J. Ch. 48; 

30 T. L. R. 696 .. .. .. 590 

Farmer v. Goy & Co. Ltd., Re, (1900), 2 Ch. 149; 

69 L. J. Ch. 481; 83 L. T. 309 ; 48 W. R. 425; 

16 T. L. R. 310 . . . . 888 

Farrington v. Forrester, (1893), 2 Ch. 401 .. 320, 457 

Faure Electric Accumulator Co. v. Phillipart, 

(1888), 58 L. T. 525; 36 W. R. Dig. 30; 4 
T. L. R. 365; 40 Ch. D. 141; 58 L. J. Ch. 48; 

59 L. T. 918; 37 W. R. 116; 1 Meg. 99; 5 
T. L. R. 63 220, 359 

Fazal D. Allana v. Mangaldas M. Pakvasa, (1921), 

23 Bom. L. R. 1144 .. .. .. 301 

Fearside and Deanes Case, Dobson’s Case, Re, 

Leeds Banking Co., (1865), L. R. 1 Ch. App. 

231; 35 L. J. Ch. 307; 13 L. T. 694; 12 Jur. 

(K S.) 60; 14 W. R. 255 .. 402 

Featherstone v. Cooke, (1873), L. R. 16 Eq. 298; 

21 W. R. 835 . . . . 707 

Felix Hadley and Co,, Ltd. v. Hadlley, (1897), 

77 L. T. 131 . . . . 33 

Fenwick, Stobart & Co., Re, (1902). 1 Ch. 507; 

71 L. J. Ch. 321 ; 86 L. T, 193; 9 Mans. 205 . . 11, 12, 13, 

581, 664 

Ferguson v. Wilson, (1866), L. R. 2 Ch. App. 77; 

15 W. R. 27 .. .. 582, 852 

Femande’s Executor’s Case, Re, Commercial Bank 
Corporation of India, (1870), 5 Ch. App. 314; 

22 L. T. 219; 18 W. R. 411 .. 403 

Ferrington v. Forester, (1893), 2 Ch. 401 .. 320 

Finance and Issue, Ltd. v. Canadian Produce 

' Corporation, Ltd., (1905), 1 Ch. 37; 73 L. J. 

Ch. 751; 20 T. L. R. 807 .. .. 324 

Findlay v. Waddell, (1910), S. C. 670; 47 Sc. L. R. 

; 478 . . . , . . . . 1030 

Fine Cotton Spinners’ and Doublers’ Association 
■ v. Harwood Cash and Co., (1907), 2 Ch. 184; 



TABLE OF CASES 


xxxix 


76 L. J. Ch. 670 ; 97 L. T. 45; 23 T. L. R. 537; 
24 R. P. C. 533 

Firbank’s Executors v. Humpherys, (1886), 18 
Q. B. D. 54; 56 L. J. Q. B. 57; 56 L. T. 36; 
35 W. R. 92, C. A. 

Fireproof Doors, Ltd., Re, (1916), 2 Ch. 142; 85 
L. J. Ch. 444; 114 L. T. 994 ; 60 Sol. J. 513 . . 
Firm (T. S.) v. Commissioners of Income Tax, 
(1927), 50 Mad. 847; 2 I. T. C. 320 
First Garden City v. bonham-Carter, (1928), Ch. 

53; 95 L. J. Ch. 52; 138 L. T. 222 . . 

First National Reinsurance Co. v. Greenfield, 
(1921), 2 K. B. 260 ; 90 L. J. K. B. 617; 37 
T. L. R. 235; 125 L. T. 171 
Fisher’s Case, Sherrington’s Case, (1885), 31 Ch. D. 
120; 55 L. J. Ch. 497; 53 L. T. 832 ; 34 W. R. 
49 C. A. 

Fisher v. Black and White Publishing Co., (1901), 

I Ch. 173; 70 L. J. Ch. 175; 84 L. T. 305; 
49 W. R. 310; 17 T. L. R. 146; 8 Mans. 184, 
C. A. 

Fisher v. Ind. Coope & Co., Re, (1909), 26 T. L. R. 

II .. .. 

Fitzgeral (Martin) v. Commissioners of Inland 
Rev'eniie, 5 A. T. C. 419 
Fleetwood Estate Co., Re, (1897), W. N. 20 
Flitcroft’s Case, Re, Exchange Banking Co., (1882), 
21 Ch. D. 519; 52 L. J. Ch. 217; 48 L. T. 86; 
31 W. R. 174, C. A. .. 

Floating Dock Co., of St. Thomas, i^td.. Re, (1895), 
1 Ch. 691; 64 L. J. Ch. 361; 43 W. R. 344; 
13 R. 491 

Florence Deeley v. Lloyds Bank, Ltd., (1912), 
A. C. 756 

Florence Land and Public Works Co., In re, Moor, 
ea; parte, (1878), 10 Ch. D. 530 ; 48 L. J. Ch. 
137; 39 L. T. 589 ; 27 W. R. 236 ; 29 Ch. D. 421 
Florence Land Co., In Re, Nicol’s Case, (1885), 
29 Ch. D. 421; 52 L. T. 933 ; 9 T, L. R. 221, 
C. A. 

Forder v. Handyside, (1876), 1 Ex. D. 233; 45 
L. J. Q. B. 809 ; 3^ L. T. 62; 24 W. R. 764 . . 

Ford V, Newth, In Re, Gloucester Municipal 
Election Petition, (IWl), 1 K. B. 6^; 70 
L. J. K. B. 459; 84 L. T, 354 ; 65 J. P. 391; 
49 W. R. 345; 17 T. L. R. 325 .. 

Foreign and Colonial Government Trust Co., Re, 
(1891), 2 Ch. 395 ; 65 L. T. 78; 39 W. R. 699 . . 
Forest of Dean Coal Mining Co., Re, (1878), 10 
Ch. D. 450; 40 L. T. 287 ; 27 W. R. 699 . . 

Forget V. Cements Products Co. of Canada, (1916), 
W. N. 259 . . 

Fortune Copper Mining Co., Re, (1870), L. R. 10 
Eq. 390; 40 L. J. Ch. 43; 22 L. T. 650 
Foss V. Harbottle, (1843), 2 Hare, 461 . . 


Ill 

391, 396, 530. 
802, 811 

704, 723 

1116 

966 

221, 434 

312 

157, 959, 960, 
974, 975 

853 

1092, 1102 
177 

611, 612, 962 
2m 

879 

832 

310, 337 
1100 

594 
166, 573 
493, 610 
310 

116 

98 



XXXK 


INDUN COMPANIES MANUAL 


Foster v. Borax Co., Borax Co., Re, (1901), 1 Ch. 
326 ; 70 L. J. Ch. 162; 83 L. T. 638; 49 W. R. 
212; 17 T. L. R. 159 .. 

Foster v. Foster, (1916), 1 Ch. 532 ; 85 L. J. Ch. 
305; 114 L. T. 405 

Foster v. New Irinidad Lake Asphalt Co., (1901), 
1 Ch. 208 ; 70 L. J. Ch. 123; 49 W. R. 119; 
8 Mans. 47; 17 T. L. R. 89 
FothergilPs Case, Re, Pen ’Allt Silver Lead Mining 
Co., (1873), 8 Ch. 270; 42 L. J. Ch. 481; 27 
L. T. 124; 21 W. R. 301 

Foucar & Co., Ltd., Re, (1913), 29 T. L. R. 350 . . 
Fountaine v. Carmarthen Ry. Co., (1868), L. R. 5 
Eq. 316; 37 L. J. Ch. 429; 16 W. R. 476 
Fowler v. Broad's Patent Night Light Co., (1893), 

1 Ch. 724; 62 L. J. Ch. 373; 68 L. T. 576; 
41 W. R. 247; 3 R. 295 . . 

Fowler v. Commercial Timber Co., Ltd., (1930), 

2 K. B. 1 ; 99 L. J. K. B. 529; 143 L. T. 391 . . 
Fowler v. Midland Electric Corporation, for Power 

Distribution, (1917), 1 Ch. 656; 86 L. J. Ch. 
472; 117 L. T. 97; 61 Sol. J. 459; 38 T. L. R. 
322, C. A. . . 

Fox and Son v. Morrish,, Grant and Co., (1918), 
35 T. L. R. 126 

Fox, ex parte, Re, Irrigation Co., of France, (1871), 
6 Ch. 176; 40 L. J. Ch, 433, 24 L. T. 336, C. A. 
Fox V, Martin, (1895), 64 L. J. Ch. 473 
Frames v. Bultfontein Mining Co., (1891), 1 Ch. 
140; 60 L. J. Ch. 99; 64 L. T. 12; 39 W. R. 134; 
2 Meg. 374 

France v. Clarke, (1884), 24 Ch. D. 257; 53 L. J. 

Ch. 585 ; 50 L, T. 1; 32 W. R. 466, C. A. . . 
Francis Berrett v. Fisher, (1904), 74 L. J. Ch. 198; 
92 L. T. 77 

Francke, Re, (1888), 57 L, J. Ch. 437; 58 L. T. 305 
Fraser (D. and D. H.), Ltd., Re, (1903), 19 T. L. R. 

364 . . . . 

Fruit and Vegetable Growers’ Association v. 
Kekewich, (1912), 2 Ch. 52; 81 L. J. Ch. 499; 
106 L. T. 1007; 19 Manson, 206 ; 56 Sol. J. 
502 * 28 X L R 411 

Fry v. Smellie,’ (1912)', 3 K. 'b. 282 ; 81 L. J. K. B. 
1003, 106 L. T. 404, C. A. 

Fuller V, Gl3m, Mills, CJurrie & Co., (1914), 2 K. B. 
168; 83 L. J. K. B. 764, 110 L. T. 318; 19 
Com. Cas. 186; 58 Sol. J. 235 ; 30 T. L. R. 162 
Fuller V. McMahon, Re, McMahon, (1900), 1 Ch. 
173; 69 L. J. Ch. 142; 81 L. T. 715; 16 T. L. R. 
73; 7 Mans. 38 


832 

496, 497, 527, 
537, 647, 707 

949 

108, 424 
139, 183 

241, 809 

872 
10, 648 

893 

1016 

761 

352, 353, 466 

630, 632 
352, 353, 466 

631, 632 
869 

175 

756 

352 

353, 397 

402, 427, 439 


G 

Galloway v. Halle Concert Society, (1915), 2 Ch. 
233 ; 84 L. J. Ch. 723 ; 59 Sol. J. 613; 31 
T. L. R. 469 .. 


430 



TABLE OF CASES 


XXXXl 


Garden Gully, etc., Co. v. McLister, (1875), 1 App. 

Cae. 39; 33 L. T. 408 ; 24 W. R. 744 .. 219, 439 

Gardner v. Iredale, (1912), 1 Ch. 700 ; 81 L. J. Ch. 

631; 106 L. T. 860; 19 Manson, 245 .. 317, 333, 734 

Gamer v. Hounyngton, 22 Beav. 630 . . . . 866 

Gamer v. London, Chatham, and Dover Ry. Co. 

(No. 1), (1867), 2 Ch. 201; 36 L. J. Ch. 323; 

15 L. T. 552; 15 W. R. 324 . . 873 

Garrard v. James, (1925), Ch. 616; 94 L. J. Ch. 

234; 133 L. T. 261 ; 69 Sol. J. 622 . . 224 

Garteide v. Silkstone and Dockworth Coal and Iron 
Co., (1882), 21 Ch. D. 762 ; 51 L. J. Ch. 828; 

47 L. T. 76; 31 W. R. 36 . . . . 815, 839 

Gas Meter Co. v. Diaphragm and General Leather 

Co., (1925), 41 T. L. R. 342 .. 182, 183 

Gasquoine v. (lasquoine, (1894), 1 Ch. 470 . . 852 

Gee V. Bell, (1887), 35 Ch. D. 160; 66 L. J. Ch. 

718; 66 L. T. 305 ; 35 W. R. 805 .. .. 869 

Geipel V. Peach. (1917), 2 Ch. 108; 86 L. J. Ch. 

745; 117 L. T. 84 .. 102 

Geisse v. Taylor and Hartland, (1905), 2 K. B. 

658 ; 74 L. J. K. B. 912; 93 L. T. 534 ; 54 W. R. 

215; 12 Mans. 400 . . 894 

General Auction Estate and Monetary Co. v. 

Smith, (1891), 3 Ch. 432 ; 60 L. J. Ch. 723; 

65 L. T. 188; 40 W. R. 106 .. 122, 805 

General Bill Posting Co. v. Atkinson, (1909), 

A. C. 118 .. .. .. 599 

General Company for Promotion of Land Credit, 

Re, (1870), 5 Ch. 363 ; 39 L. J. Ch. 737; 

22 L. T. 454; 18 W. R. 505 .. .. 107 

General Credit Co. v. Glegg, (1883), 22 Ch. D. 

549 ; 52 L. J. Ch. 297 ; 48 L. T. 182; 31 W. R. 

421 .. .. .. 464 

General Exchange Bank, Re, Lewis, (1871), 6 Ch. 

818; 40 L. J. Ch. 429 ; 24 L. T. 787; 19 W. R. 791 453 

General Motor Cab Co., Re, (1912), 56 Sol. J. 573 891 

General South American Co., (1876), 2 Ch. D. 

337 ; 34 L. T. 706 ; 24 W. R. 891 . . . . 825, 867 

George v. Goddard, (1861), 2 F. & F. 689 . . 799 

George Newman & Co., Re, (1895), 1 Ch. 674; 

64 L. J. Ch. 407 ; 72 L. T. 697 ; 43 W. R. 483; 

21 R. 228 ; 2 Mans. 267, C. A. . . 271, 611, 626, 

627, 705 

George Whitechurch Ltd., t>. Cavanagh, (1902), 1 
A. C. 117; 71 L. J. K. B. 400 ; 85 L. T. 349; 

50 W. R. 218; 17 T. L. R. 746 ; 9 Mans. 351 . . 356, 436, 648 

Gerard and Dickenson, (1590), 4 Rep. 18 . . 800 

German Date Coffee Co., Re, (1882), 20 Ch. D. 

169; 51 L. J. Ch. 564 ; 46 L. T. 327 ; 30 W. R. 

717, C. A. . . . . . . . . 121 

Gibbs, ex ■parte, (1875), 10 Eq. 312 . . . . 809 

Gibbs V. Nuthell, In Re, House Improvement 

Supply Association, (isfe), W. N. 51 .. 813 

Gibson v. Barton, (1875), L. R. 10 Q. B. 329 ; 44 
L. J. M. C. 81; 32 L. T. 396 ; 23 W. R. 858 . . 


740 



XXXXll 


INDIAN COMPANIES MANUAL 


Gilbert's Case, Re, National Provincial Marine 
Insurance Co., (1870), L. R. 5 Ch. App. 550; 
18W.R.938 .. 

Gilford Motor Co., Ltd. v. Home, (1933), Ch. D. 
935 

Girson v. George Taplin & Co., (1915), 112 L. T. 
985 

Glasdir Copper Mines, Ltd., Re, English Electro- 
Metallurgical Co., Ltd. V. Glasdir Copper 
Mines, Ltd.. (1906), 1 Ch. 365 ; 76 L. J. Ch. 109; 
94 L. T. 8; 22 T. L. R. 101 ; 13 Mans. 41, C. A. 
Glasgow Pavilion v, Motherv^ell, (1903). Court of 
Sess. 6 Fraser, 116; 41 S. L. R. 73; 11 S. L. T. 
409 

Glasier i;. Rolls. (1889). 42 Ch. D. 436; 58 L. J. Ch. 
820; 38 W. R. 113, C. A. 

Glory Paper Mills. Re, Dunster’s Case, (1894), 
3 Ch. 473; 63 L. J. Ch. 885 ; 71 L. T. 528; 
43 W. R. 614; 7 R. 456; 1 Mans. 438, C. A. . . 


423, 430, 528. 
529, 532, 578 

584 

870 

872, 873 


723 

25 

303, 459, 500, 
505 


Glossop V. Glossop, (1907), 2 Ch. 370; 76 L. J. 

Ch. 610; 97 L. T. 372; 14 Mans. 246 
Gloucester Municipal Election Petition, Re, Ford 

V. Newth, (1901), 1 K. B. 683 ; 70 L. J. K. B. 
459; 84 L. T. 354 ; 65 J. P. 391; 49 W. R. 345; 
17 T L R 325 

Gluckstein v, Barnes. (1900), A. C. 240; 69 L. J. 
Ch. 385; 82 L. T. 393; 16 T. L. R. 321; 7 Mans. 
321 

26. 27, 

Glyncorrwg Colliery Co., Re, Railway, etc., Co. v. 
The Company, (1926), 1 Cn. 951; 96 L. J. Ch. 
43; 136 L. T. 159; 70 Sol. J. 857; (1926), 

W. N. 201 . . . . 

Goldburg, Re, ex parte, Silverstone, (1912), 1 K. B. 

384; 81 L. J. K. B. 382; 105 L. T. 959 
Goldburg, Re, (No. 2), ex parte. Page, (1912), 1 

K. B. 606 ; 81 L. J. K. B. 663; 106 L. T. 431 . . 
Gold Reeps of Western Australia v, Dawson, (1897), 

1 Ch. 115; 66 L. J. Ch. 147; 75 L. T. 575; 
45 W. R. 285 

Gooch’s Case, Re, uontract Corporation, (1872), 

8 Ch. 266; 42 L. J. Ch. 381; 28 L. T. 148; 
21 W. R. 181 

Goodwin v, Robarts, (1875), L. R. 10 Ex. 76, 337; 
44 L. J. Ex. 157; 33 L. T. 272 ; 23 W. R. 915; 
(1876), L. R. 1 App. Cas. 476; 45 L. J. Ex. 748; 
^ L. T. 179; 24 W. R. 987 
Gorrissen’s Case, Re, Monarch Insurance Co., 
(1873), 8 Ch. 507; 42 L. J. Ch. 507; 28 L. T. 
611; 21 W. R. 536 

Gosling V. Gaskell, (1897), A. C. 575 ; 66 L. J. Q. B. 
848; 77 L. T. 314 

Government Stock and other Securities Investment 
Co. V. Manila Ry. Co., (1897), A. C. 81; 66 

L. J. Ch. 102; 75 L. T. 553; 45 W. R. 353 . . 


639 

594 

21. 23, 24. 

32, 85, 598 

877 

281 

281 

101 

319 

812 

42, 78, 344 

875 


832, 837 



TABLE OF CASES 


XXXXlll 


Governments Stock Investment Co., Ltd., Re, 

(No. 1), (1891), 1 Ch. 649 ; 60 L. J. Ch. 477; 

64 L. T. 339 ; 39 W. R. 375 .. .. 176 

Governments Stock Investment Co., Ltd., (No. 2), 

(1892), 1 Ch. 597 ; 61 L. J. Ch. 381; 66 L. T. 

608 ; 40 W. R. 387 .. .. .. 889 

Cover’s Case, Re, Coal Economising Gas Co., 

(1876), 1 Ch. D. 182; 45 L. J. Ch. 83; 33 L. T. 

619; 24 W. R. 125, C. A. .. .. 24 

Govind Narayan KaJcade v. Rangnath Gopal 

Rajopadhye, (1930), 54 Bom. 226 . . .. 625 

Graham v. Van Dieman’s Land, (1856), 26 L. J. 

Ex. 73; 1 H. & N. 541; 2 Jur. (iN. S.) 1191, 

5 W. R. 149 . . . . . . 762 

Gramophone and Typewriter v. ^Aanley (Surveyor 
of Taxes), (1908), 2 K. B. 89; 77 L. J. K. B. 

834 ; 99 L. T. 39; 24 T. L. R. ^80, (C. A.) 5 

T. C. 358 . . . . . . . . 527, 727, 1052 

Gramophone Records, In re, (1930), W. N. 42 .. 11 

Granite Supply Association v. Kittan, (1908), 

8 F, 55; 43 S. L. R. 65; 5 T. C. 168 . . 1092 

Grant u. Anderson & Co., (1892), 1 Q. B. D. 108 . . 988 

Grant v. United Kingdom Switchback Rys. Co., 

(1888), 40 Ch. D. 138; 58 L. J. Ch. 211; 60 

L. T. 525; 37 W. R. 312; 1 Meg. 117, C. A. . . 528, 576, 582, 

598, 600, 762, 763 

Grav u. Lewis, (1873), 8 Ch. 1035 ; 29 L. T. 199, 

21 W. R. 928 .. .. 98 

Grav t;. Stone, (1893), 69 L. T. 282, W. N. 133, 

‘3 R. 692 . . . . . . . . 456 

Great Eastern Railway Co.v. Turner, (1872), 8 Ch. 

App. 149; 42 L. J. Ch. 83; 27 L. T. 697; 21 

W. R. 163 . . . . . . 573 

Great Northern Railway Co. v. Coal Co-operative 

Society, (1896), 1 Ch. D. 187 .. .. 17 

Greenwell t;. Porter, (1902), 1 Ch. 530; 71 L. J. Ch. 

243 ; 86 L. T. 220 ; 9 Mans. 85 . . 778 

Greenwood v. Algesiras (Gibraltar), Ry Co., (1894), 

2 Ch. 205; 63 L. J. Ch. 670; 71 L. T. 133; 

7 R. 620; 1 Mans. 455, C. A. .. .. 874 

Greenwood v. Leather Shod Wheel Co., (1900), 

1 Ch. 421; 69 L. J. Ch. 131; 81 L. T. 595; 

16 T. L. R. 117; C. A. , . .. .. 85 

Gregory, Love and Co., In re, Francis v. The 
Company, (1916), 1 Ch, 203; 85 L. J. Ch. 281; 

114 L. T. 395; (1916), 2 H. B. R. 42; 60 S. J. 

221; 32 T. L. R. 210 , . .. .. 819 

Gresham Life Assurance Society, Re, ex parte, 

Penny, (1872), L. R. 8 Ch. App. 446; 42 
L. J. Ch. 183; 28 L. T. 150; 21 W. R. 186 .. 532 

Gresham Life Assurance Society v. Styles, (1892), 

25 Q. B. D. 351, A. C. 309 ; 62 L. J. Q. B. 41; 

67 L. T. R. 479; 41 W. R. 270 ; 8 T. L. R. 618; 

2 T. C. 633 ; 3 T. C. 185 .. .. 1102 

Greymouth Point Elizabeth Ry. and Coal Co., Ltd., 

Re, Yuill V. Greymouth Point Elizabeth Ry. 



XXXXIV 


INDIAN COMPANIES MANUAL 


and Coal Co. Ltd., (1904), 1 Ch. 32; 73 
L. J. Ch. 92; 11 Mans. 85 

Griffiths, Re, (1880), W. N. 159 

Griffith i;. Paget, (No. 2), (1877), 6 Ch. D. 511; 

46 L. J. Ch. 493; 37 L. T. 141 ; 25 W. R. 821 . . 
Grigson v. Taplin and Co., (1915), 85 L. J. Ch. 75; 
112 L. T. 985; (1915), H. B. R. 226 ; 59 S. J. 
349 

Grimwade v, B. P. S. Syndicate, Ltd., (1915), 31 
T. L. R. 531 

Grissell’s Case, Re, Overend, Gurney k Co., (1866), 
L. R. 1 Ch. App. 528 ; 35 L. J. Ch. 752; 14 
L. T. 843; 12 Jur. (N. S.), 718; 14 W. R. 1015 
Groom’s Case, (1873), 16 Eq. 417 . . 

Grosvenor Hotel Co., (1897), 76 L. T. 337 
Grundy t?. Briggs, (1910), 1 Ch. 444; 79 L. J. Ch. 
244; 101 L. T. 901 ; 54 Sol. J. 163 . . 

Guardian Fire and Life Assurance v. Guardian and 
General Insurance, (1881), 50 L. J. Ch. 253; 
43 L. T. 791 . . 

Guest, Keen and Nettlefolds, Ltd. v. Fowler, 
(1910), 1 K. B. 713; 79 L. J. K. B. 563; 102 
L. T. R. 361 ; 26 T. L. R. 337; 5 T. C. 511 . . 
Guinness v. Land Corporation of Ireland, (1883), 
22 Ch. D. 349; 52 L. J. Ch. 177; 47 L. T. 517; 
31 W. R. 341; C. A. .. 

Gujerat Trading Co., Ltd. v, Trikumji, 3 B. H. 
Court, 45, O. C. J. 

Gulabdas Bhaidas, Re, (1892), 17 Bom. 672 
Gunn’s Case, Re, Universal flanking Corporation, 
(1867), 3 Ch. 40; 37 L. J. Ch. 40; 16 W. R. 97 
Guntur Cotton Jute and Paper Mills, Ltd. v. Pydah 
Venkatachalapati, (1933), 35 Bom. L. R. 407 
Gur Charan Prasad, (1931), ^ All. 445 
Gur Prasad Kapoor v. Rameshwar Prasad, (1933), 
55 All. 389 .. 

Gustard’s Case, Re, European Central Ry. Co., 
(1868), L. R. 8 Eq. 438; 38 L. J. Ch. 610; 
21 L. T. 196 . . 

Guy V, Waterlow Brothers, (1909), 25 T. L. R. 515 


576, 

598, 

704, 

720 

462 


148, 

242 



870 


531, 

718 



432 

85 

1033 

403, 

505, 

463, 

579, 

500, 

701 



113 



1099 

103, 

121, 

246, 

236, 

962 



16 

335 



310 


586, 

607 

1060 

497, 

522, 

528 

390, 

396, 

364 

397 


H 

Habershon’s Case, Re. Masons’ Hall Tavern Co., 
(1868), L. R. 5 Eq. 286 . . 

Habib Rowji v. Standard Aluminium and Brass 
Works, (1925), I. L. R. 49 Bom. 715; (1925), 
27 Bom. L. R. 574 . . 

Hackney Pavilion, (1924), 1 Ch. 276; 93 L. J. Ch. 
193; 130 L. T. 658 

Hadleigh Castle Gold Mines, Ltd., Re, (1900), 2 Ch. 
419; 69 L. J. Ch. 631 ; 83 L. T. 400 ; 16 T. L. R. 
468 

Hagart and Bum-Murdock v. Commissioners of 
Inland Revenues, (1928), S. C. 745; (1929), 


445 

217, 219, 4^ 
345, 358 

715, 781 



TABLE OF CASES 


xxxxv 


S. C. (H. L.), 76; A. C. 384 ; 38 L. J. P. C, 113; 

141, L. T. R. 97; 45 T. L. R. 338; S. L. T. 292; 

14 T. C. 433 . . 1101 

Halifax Sugar Refining Co. v. Francklyn, (1890), 

62 L. T. 563 ; 59 L. J. Ch. 591 ; 2 Meg. 129 . . 536, 703 

Hall (A. W.) and Co., In re, (1887), 37 Ch. D. 712; 

57 L. J. Ch. 288; 58 L. T. 156; 36 W. R. Dig. 

33; 4 T. L. R. 227 .. .. 390, 436 

Hall (Conrad) & Co., Ltd., Re, (1916), 60 Sol. J. 

666 55 

Hallett, Re, National Insurance Co., Ex parte, 

(1894), W. N. 156; 71 L. T. 408; 42 W. R. 651; 

1 Mans. 380; 10 R. 441 . . . . 403 

Hallett Estates, (1880), 13 Ch. D. 696 .. 614 

Hallows t;. Fernie, (1867), L. R. 3 Eq. 520 ; 3 Ch. 467 

(1868), 3 Ch. 467; 18 L. T. 340; 16 W. R. 873 68, 91 

Hall (W. J.) & Co., Re, (1909), 1 Ch. D. 521; 

78 L. J. Ch. 382; 100 L. T. 692* 16 Mans. 152 148, 151 

Hamer i*. London City and Midland Bank, (1918), 

87 L. J. K. B. 973; 118 L. T. 571 . . 832. 852 

Hamilton’s Windsor Iron Works, In re, Pitman and 
Edwards, ex parte, (1879), 12 Ch. D. 707; 39 
L. T. 658; 27 W. R. 445 .. 837 

Hamilton v, Vaughan-Sherrin Electrical Engineer- 
ing Co., (1894), 3 Ch. 589 ; 63 L. J. Ch. 795; 

71 L. T. 325; 43 W. R. 126; 8 R. 750 457 

Hamlyn and Co. v. Wood and Co., (1891), 2 Q. B. 

488 ; 60 L. J. Q, B. 734; 65 L. T. 286 ; 40 W. R. 

24; 7 T. L. R. 731 .. .. .. 11 

45 L. J. Ch. 437; 34 ju. T. 711 ; 24 W. R. 754 . . 527 

Hampshire Land Co., In re, (1896). 2 Ch. 743; 

65 L. J. Ch. 860 ; 75 L. T. 181; 45 W. R. 136; 

3 Mans. 269; 12 T. L. R. 517 .. .. 580, 581 

Hampson v. Price’s Patent Candle Co., (1876), 

45L.J. Ch. 437;34L. T. 711;24 W. R.754 .. 527 

Hand v. Blow, (1901), 2 Ch. 721; 70 L. J. Ch. 687; 

85 L. T. 156; 50 W. R. 5; 17 T. L. R. 635; 

8 Mans. 156, C. A. . . 874 

Hannan’s Empress Gold Mining and Development 
Co., In Re, Carmichael’s Case, (1896), 2 Ch. 

643 ; 65 L. J. Ch. 902; 75 L. T. 45, C. A. . . 313 

Hannans, King, etc., Mining Co., Re, (1898), 14 

T. L. R. 314. C. A. . . . . . . 255 

Hansraj v. Lahore Bank, Ltd., (1915), P. R. No. 60; 

page 265 . . . . . . 623 

Harben t;. Phillips, (1883), 23 Ch, D. 14; 46 L. T. 

334; 31 W. R. 173, C. A. .. ..536, 640, 703, 

742 

Harbury Bridge & Co., (1879), 11 Ch. D. 109 .. 708, 777, 782 

Hardoon v. Belilios, (1901), A. C. 118; 71 L. J. 

P. C.9; 83L. T. 573 ; 49 W. R.209; 17 T. L. R. 

126 .. .. .. .. 358, 369, 428 

Hari Chandra Joga Deva v. Hindustan Co- 

operative Insurance Society, Ltd., (1925), 52 
Cal. 239 .. .. .. 250 

Hari Singh Gour (Sir) v. Commissioner of Income- 
Tax, C. P., (1928), 3 I. T. C. 333; (1932), 

6 I. T. C. 317 . . , . . . 1095, 1098, 464 



XXXXVl 


INDIAN COMPANIES MANUAL 


Harris v, Amery, (1865), 35 L. J. C. P. 92; L. R. 1 

C. P. 148; 1 Har. & Ruth, 358; Hop. & Ph. 
294; 13 L. T. 504; 12 Jur. (N. S.), 165; 14 
W. R. 199 

Harris v. North Devon Ry. Co., (1855), 20 Beav. 
384 

Harrison’s Case, Roger’s Case, In Re, Universal 
Banking Corporation, (1868), L. R. 3 Ch. App. 
633 ; 78 L. T. 779; 16 W. R. 556 . . 

Harrison v. St. Etienne Brewery Co., (1893), 37 
Sol. J. 562; W. N. 108 .. 

Harrods, Ltd. v. R. Harrod, Ltd., (1924), 40 
T. L. R. 195, 41 R. P. C. 74 
Harrold v. Plenty, (1901), 2 Ch. 314; 70 L. J. Ch. 
562 ; 85 L. T. 45; 45 W. R. 646; 17 T. L. R. 
545 ; 8 Mans. 364 

Hartley’s Case, Re, Poole Firebrick Co., (1875), 
10 Ch. App. 157; 44 L. J. Ch. 240 . . 

Hart’s Case, (1868), 6 Eq. 312 
Hart u. Clarke, (1858), 6 H. L. C. (Clark) 633; 
27 L. J. Ch. 615; 32 L. T. (O. S.) , 38C; 7 W. R. 
(H. L.) Dig. 4; 5 Jur. (N. S.) 447 . . 

Harv'ey’s Oyster Co., In re, Ormerod’s Case, (1894), 
2 Ch. 474; 63 L. J. Ch. 578; 70 L. T. 795; 
42 W. R. 701; 1 Mans. 153; 8 R. 715 
Hawkins (Ernest) & Co., Re, (1915), 31 T. L. R. 
247 

Haycraft Gold Reduction and Mining Co., Re, 
(1900), 2 Ch. 230; 69 L. J. Ch. 496; 83 L. T. 
166; 16 T. L. R. 350 .. 

Hays Case, Re, Canadian Oil Works Corporation, 
(1875), 10 Ch. D. 593 ; 44 L. J. Ch. 721; 33 
L. T. 466; 24 W. R. 191 

Hay V. Swedish and Nonvegian Ry. Co., (1889), 
5 T. L. R. 460 

Hazarimall v. Satish Chandra Ghose, (1919), 46 
Cal. 331 

Hearts of Oak and General Assurance Co.. Re, 
(1920), 1 Ch. 544; 89 L. J. Ch. 241; 123 L. T. 
46; 64 Sol. J. 524; (1920) W. N. 65 
Hearts of Oak Assurance Co., Ltd. v. James 
Fowler and Sons, (1936), 1 Ch. 76. (1935), 
W. N. 164 .. 

Henderson v. Bank of Australasia, (1888), 40 Ch. 

D. 170; 58 L. J. Ch. 197; 59 L. T. 856; 37 
W. R. 332 

Henderson v. Bank of Australasia, (1890), 45 Ch. 

D. 330; 59 L. J. Ch. 794; 2 Meg. 301; C. A. . . 
Henderson v. Lacon, (1868), L. R. 5 Eq. 249; 18 
L. T. 527; 16 W. R. 328 

Hendriks v. Montague, (1881), 17 Ch. D. 638; 50 
L. J. Ch. 456; 44 L. T. 879; 30 W. R. 160, C. A. 
Henry Bentley & Co., Re, (1893), 69 L. T. 204, 
C. A. 

Hercules Insurances Co., In Re, Pugh and 
Sharman’s Case, (1872), L. R. 13 Eq. 566; 41 
L. J. Ch. 580; 26 L. T. 274 


1069 
528, 529 

312 

872 

111 

373, 390, 396, 

342 
320, 457 

215 

79 

872 

537 

500, 504, 701 
874 

301, 352, 396, 
466 

174 

722, 754, 1013 
123 

715, 777, 789 
96 
113 
313 

313 



TABLE OF CASES 


XXX5CV11 


Hercynia Copper Co., Re, (1894), 2 Ch. 403; 63 
L. J. Ch. 567; 70 L. T. 709 ; 42 W. R. 693; 

1 Mans. 286 ; 7 R. 214, C. A. .. 

Heritage’s Case, Re, Merchants’ Co., (1869), L. R. 

9 Eq. 5; 39 L. J. Ch. 238 ; 22 L. T. 479; 26 
W. R. 847 . . 

Hertslet’s Case, Re, Sly Spink & Co., (1911), 2 Ch. 

430; 81 L. J. Ch. 55; 105 L. T. 364 
Hesetline v. Siggers, (1848), 1 Ex. 856 
Heslop V. Paraguay Central Ry Co., (1910), 54 
Sol. J. 234 . . 

Hibblewhite t;. M’Morinc, (1840), 6 M. & W. 200; 

2 Ry. & Can. Cas. 51 ; 9 L. J. Ex. 217 
Hickman v. Kent or Romney Marsh Sheep 

Breeders’ Association, (1915), 1 Ch. 881; 84 
L. J. Ch. 688; 113 L. T. 159; 59 Sol. J. 478 . . 239, 

Hickman v. Kent or Romney Marsh Sheep 
Breeders’ Association, (1920), 36 T. L. R. 528; 

37 T. L. R. 163 

Higginson v. German Athenaeum, (1916), 32 
T. L. R. 277 

Higgs u. Assam Tea Co., (1869), L. R. 4 Ex. 387 
Highland Railway Co. v. Special Commissioners 
of Income-Tax, (1885), 2 T. C. 151; 13 R. 199; 

23 S. L. R. 116 

Hilckes, re, ex parte, Muhesa Rubber Plantations, 

(1917), 1 K. B. 48; 86 L. J. K. B. 204; 115 
L. T. 490; (1916) H. B. R. 160; 33 T. L. R. 28 
C. A. 

Hilder t;. Dexter, (1902), A. C. 474; 71 L. J. Ch. 

781; 87 L. T. 311; 51 W. R. 225; 18 T. L. R. 

800 ; 7 Com. Cas. 258; 9 Mans. 378 
Hill’s Case, Re, Joint Stock Discount Co., (1869), 

4 Ch. 769 .. 

Hill V. Permanent Trustee Corporation, (1930), 

A. C. 720 

Hilo Manufacturing Co. v. Williamson, (1911), 28 
T. L. R. 164, C. A. . . 

Hinds V. Buenos Ayres Grand National Tramways 
Co., (1906), 2 Ch. D. 654 ; 76 L. J. Ch. 17; 

95 L. T. 780; 23 T. L. R. 6; 13 Mans. 411 
Hiram Maxim Lamp Co., Re, (1903), 1 Ch. 70; 

72 L. J. Ch. 18; 87 L. T. 729; 10 Mans. 329 
Hirsche Sims. (1894), A. C. 654 ; 64 L. J. P. C. 

1; 71 L. T. 357; 11 R. 303 
Hirth (Carl), Re, ex parte. The Trustee. (1899), 

1 Q. B. 612; 68 L. J, Q. B. 287; 80 L. T. 63; 

47 W. R. 243; 6 Mans. 10, C. A. . . 

Hoare & Co., Re, (1904), 2 Ch. 208 ; 73 L. J. Ch. 

601; 91 L. T. 115; 53 W. R. 51; 20 T. L. R. 

581; 11 Mans. 307, C. A. .. .. 157, 


Hoare v. Slogger Automatic Co., (1915), 1 Ch. 478 
Hobbs ih Wavet, (1887), 36 Ch. D. 256 ; 57 L. T. 
225; 36 W. R. 73 

Hobson, Houghton & Co., Ltd., (1929), 1 Ch. 300; 
98 L. J. Ch. 140; 140 L. T. 496 . . 


500, 505 

367 

700, 706 
359 

895, 950 

881 

245, 546 

713 

^9 

454 

1090 

118 

40, 255 
365 
965, 973 
92 

861, 862 
432 
391, 392 

280 

211, 965, 
971, 974 

m 

420, 463 
365, 459 



XXXXVlll 


INDUN COMPANIES MANUAL 


Hockin v. Hatton, In re, (1917), 1 Ch. 357 ; 86 
L. J. Ch. 375; 116 L. T. 281; 61 S. J. 253 . . 

Hodgson V, Accles, (1902), W. N. 164; 51 W. R. 

57; 18 T. L. R. 786 .. 

Hodson v. Tea Co, (1880), 14 Ch. D. 859 ; 49 
L. J. Ch. 234 ; 28 W. R. 458 
Holophane, Ltd. v. Hesselphine, (1896), 41 Sol. J. 

Home and Foreign Investment and Agency Co., 
Ltd., Re, (1912), 1 Ch. 72; 106 L. T. 259; 56 
Sol. J. 124 

Homer District Consolidated Gold Mines, In Re, 
ex parte J Smith, (1888), 39 Ch. D. 546 ; 58 
L. J. Ch. 134; 60 L. T. 97 

Hong Kong and China Gas Co. v. Glen, (1914), 

1 Ch. 527; 83 L. J. Ch. 561; 110 L. T. 859; 
21 Mans. 242 ; 58 Sol. J. 380 ; 30 T. L. R. 339 

Hood (John) and Co., Ltd. v, Magee, (1818), 

2 I. R. 34; 7 T. C. 327 .. 

Hoole V. Great Western Ry. Co., (1868), 3 Ch. 

262; 17 L. T. 153; 16 W. R. 260 . . 

Hooper v. Kerr, Stuart & Co., Ltd., (1900), 83 L. T. 

729; 17 T. L. R. 162 .. 

Hooper v, Truscot, (1836), 2 Bing. N. C. 457 
Hope Mills, Ltd. v. Sir Cowasji Readymoney, 
(1911), 13 Bom. L. R. 162 


973 

846 

892 

44 

149 

309, 344, 367, 
536, 703 

317 

1115 

967, 969 

741, 758 
800 

242, 503, 642, 
701 


Hope Mills, Ltd. v, Vithaldas, (1910), 12 Bom. 

L. R. 730 . . 

Hope V. International Financial Society, (1876), 

4 Ch. D. 327; 46 L. J. Ch. 200 ; 35 L. T. 924, 

25, W. R. 203, C. A, . . 

Hopkinson v. Mortimer, Harley & Co., (1917), 

1 Ch. 646 ; 86 L. J, Ch. 467; 116 L. T. 676; 

61 Sol. J. 384 

Hormusji A. Wadia (Sir), (1921), 23 Bom. L. R. 

1104 .. .. 598, 

Horn V. Henry Faulder & Co., Ltd., (1908), 99 
L. T. 524 

Ho Tung V. Man On Insurance Co., (1902), A. C. 

232; 71 L. J. P. C. 46; 85 L. T. 617; 18 

T. L. R. 118; 9 Mans. 171 .. .. 235, 

Houghton & Co. v. Nothard, Lowe and Wills, 

(1927), 1 K. B. 246 ; 96 L. J. K. B. 25; 136 
L. T. 140 

Houghton & Co. v. Nothard, Lowe and Wills, 

(1928), A. C. 1; 97 L. J. K. B. 76; 138 L. T. 

210; 44 T. L. R. 76; 29 LI. L. R. 63 . . 11, 

Houldsworth v. City of Glasgow Bank, (1880), 5 
App. Cas. 317; 42 L. T. 194; 28 W. R. 677 . . 
Houldsworth v. Yorkshire Woolcombers* Associa- 
tion, Yorkshire Woolcombers' Association, In 
re, (1903), 2 Ch. 284; 72 L. J. Ch. 635 ; 88 L. T. 

811; 10 Mans. 276; affirmed in Illingworth v. 
Houldsworth (1904), A. C. 355 ; 73 L. J. Ch. 


117 

98 

219, 454 
599, 720 
648 

236, 250, 
759 

531, 646 

12, 531 
86. 93 



TABLE OP CASES 


XXXXIX 


739 ; 91 L. T. 602 ; 53 W. R. 113; 12 Mans. 141; 
20 T. L. R. 633 

House Property and Investment Co., Re, (1912), 
W. N. 110; 106 L. T. 949 ; 56 Sol. J. 505 .. 

Howard’s Case, Re, Leeds Banking Co., (1866), 
1 Ch. 561; 14 L. T. 742; 14 W. R. 992 
Howard v. Patent Ivory Manufacturing Co.. Re, 
Patent Ivory Manufacturing Co., (1888), 38 
Ch. D. 156; 57 L. J. Ch. 878 ; 58 L. T. 395 ; 36 
W. R. 801 

Howbeach Coal Co. v. Teague, (1860), 5 H. & N. 
151; 29 L. J. Ex. 137; 2 L. T. 187; 8 W. R. 
264, 6 Jur. (N. S.) 275 . . 

Hubbuck V. Helms, (1887), 56 L. J. Ch. 536 ; 56 
T, T 9^9* W P *574 

HuggonsVr. Tweed/ (1879). 10 Ch. D. 359; 40 
L. T. 284; 27 W. R. 495; C. A. . . 

Hughes V. British-Burma Petroleum Co., Ltd., 
(1932), 11 A. T. C. 378; 17 T. C. 286 
Hume V. Drachenfels, Banket Gold Mining Syndi- 
cate, (1895), 2 Mans. 146 
Humphrey & Denham, Ltd. v. Kavanagh, (1925), 
41 T. L. R. 378 

Hungerford Investment Trust, Ltd., In re, (1915), 
I. T. R. 65 . . 

Hunsraj v. Lahore Bank, Ltd., (1915), P. R. No. 60 
Hunsraj v. Ruttonji, (1900), 24 Bom. 65 
Huntley and Palmer v. Reading Biscuit Co., 
(1892), 9 T. L. R. 462 

Huron v. Erie Loan and Saving Co., (1911), S. C. 

612; 48 Sc. L. R. 554; (1911), S. L. T. 280 . . 

Husain v. Official Liquidator, (1933), All. 250 
Hutchison & Sons, Re, (1915), 31 T. L. R. 324 .. 
Hutchinson's Case, Re, Issue Co., (1895), 1 Ch. 
226 ; 64 L. J. Ch. 131; 71 L. T. 667 ; 43 W. R. 
267; 13 R. 56 

Huth V. Clarke, (1890), 25 Q. B. D. 391 
Hutton V. West Cork Ry. Co., (1883), 23 Ch. D. 
654; 52 L. J. Ch. 689 ; 49 L. T. 420 ; 31 W. R. 
827, C. A. 

Hydraulic Power Smelting Co., In re, (1914), 2 Ch. 

187; 83 L. J. Ch. 753; 111 L. T. 451 
Hyam v. Commissioners of Inland Revenue, 
(1929), S. C. 384, 19, S. L. T. 361; 14 T. C. 479 
Hymann v. European Central Ry., Co., Eq. 154 . . 


835 
204 
702, 809 

243, 802, 806, 
808 

439, 705 

832, 890 

888 

1100 

801 

311 

1139 

623 

369 

109, no 

988 

613 

885 

504, 505 
721 

123, 626 

204 

1100 

85 


I 

Illingworth v. Houldsworth, (1904), A. C. 355 ; 73 
L. J. Ch. 739; 91 L. T. 602 ; 53 W. R. 113; 

12 Mans. 141; 20 T. L. R. 633 . . 832 

Imperial Chemical Industries, Ltd., In re, (1936), 

1 Ch, D. 587 .. 200, 202 

Imperial Hydropathic Hotel Co., Blackpool v. 

Hampson, (1882), 23 Ch. D. 1; 49 L. T. 147; 

31 W. R. 330, C. A. .. 


D 


101, 238, 240, 
251 



1 


INDIAN COMPANIES MANUAL 


Imperial Ice Co. v. Manchershaw, (1889), 13 Bom. 
415 

Imperial Mercantile Credit Association, Re, 
Chapman and Barker’s Case, (1867), L. R. 3 
Eq. 361 . . . . . . 

Imperial Mercantile Credit Association, In Re, 
Richardson Case, (1875), L. R. 19 Eq. 588; 
44 L. J. Ch. 252; 32 L. T. 18; 23 W. R. 467 
Imperial Mercantile Credit Association v. Coleman, 
(1871), 6 Ch. App. 558 ; 40 L. J. Ch. 262; 24 
L. T. 290; 19 W. R. 481 

Imperial Tobacco Co. of India, Ltd. i:. Secretarv^ 
of State for India, (1922), 48 Cal. 721; 1 
I. T. C. 169 . . 

Incorporated Glasgow Dental Hospital v. Lord 
Advocate, (1927), S. C. 400 
Ind. Coope & Co., Ltd., Re, (1909), 26 T. L. R. 11 
Ind. Coope & Co., Ltd., Re, Fisher v. The Com- 
pany, Knox V. The Company. Arnold v. The 
Company, (1911), 2 Ch. 223;‘80 L. J. Ch. 661; 
105 L. T. 356 ; 55 Sol. J. 600 
Indian Mechanical Gold Extracting Co., Re, (1891), 
3 Ch. D. 538; 61 L. J. Ch. 33; 40 W. R. 184 
Indian Specie Bank, (1915), 17 Bom. L. R. 342 .. 
Indian Specie Bank, Ltd.. (1916), 40 Bom. 134 .. 
Indian Zeodone Co., Re, (1884), 26 Ch. D. 70; 
53 L. J. Ch. 468; 50 L. T. 547; 32 W. R. 481, 
C. A. 

Indo-China Steam Navigation Co., Re, (1917). 
2 Ch. 100; 86 L. J. Ch. 723; 117 L. T. 212 . . 

Inland Revenue Authorities v. Scottish Automobile, 
and General Insurance Co.. Ltd., (1932), S. C. 
87; S. L. T. 7; 15 T. C. 381 
Inland Revenue Commissioners v. Adam, (1928), 

S. C. 738; S. L, T. 476; 14 T. C. 34 
Inland Revenue Commissioners v, Blott, and v. 

Greenwood, (1920), 1 K. B. 144; (1920), 2 
K. B. 657; 89 L. J. K, B. 677; 123 L. T. 516; 
36 T. L. R. 575; 64 S. J. 548; (1921), 2 A. C. 
171; 90 L. J. K. B, 1028; 125 L. T. 497; 37 

T. L. R. 763; 8 T. C. 101 

Inland Revenue Commissioners v. Burrell, (1924), 
2 K. B. 52; 93 L. J. K. B. 709; 131 L. T. 727; 

39 T. L. R. 472; 9 Tax. Cas. 27; 68 Sol. J. 594; 

40 T. L. R. 562; 18 LI. L. R. 337 . . 

Inland Revenue Commissioners v. Cadwalader, 
(1904), 7 F. 146; 42 Sc. L. R. 117; 5 Tax, 
erases, 101 . . 

Inland Revenue Commissioners v. Coke, (1926), 
2K. B. 246 .. .. 

Inland Revenue Commissioners v, Farie, (1878), 
6 R. 270; 16 S. L. R. 189 
Inland Revenue Commissioners v. Fisher^s 
Executors, (1926), A. C. 395 ; 95 L. J. K. B. 


35 


335 


313 


576, 598. 600, 
641 


1120 

172. 174 
853 


836 

166, 167, 175 
348 

343, 346, 365 

714, 761 

9, 343, 344. 
413 

1090 

1100 


969, 972, 975, 
1049, 1138 


146, 1058 

1115 

972 

1100 



TABLE OF CASES 


h 


487; 134 L. T. 681; 10 Tax. Cas. 302 ; 42 
T. L. R. 340 . . . . . . 972 

Inland Revenue Commissioners v. Sansom, (1921), 

2 K. B. 492 ; 90 L. J. K. B. 627; 125 L. T. 37; 

8 T. C. 20 . . ' . . 1052, 1059 

Inman v. Acroyd and Best,, Ltd.. (1901), 1 K. B. 

613; 70 L. J. K. B. 450 ; 84 L. T. 344; 49 W. R. 

369; 17 T. L. R. 293 ; 8 Mans. 291, C. A. .. 631 

Innes & Co., Ltd., Re, (1903), 2 Ch. 254 ; 72 L. J. 

Ch. 643 ; 89 L. T. 142; 61 W. R. 514; 19 T. L. 

R. 477; 10 Mans. 402, C. A. .. 26, 578, 624 


Inns of Court Hotel Co., Re, (1868). L. R. 6 Eq. 

82; 37 L. J. Ch. 692 . . .. .. 807 

International Cable Co., Re, ex parte. Official 

Liquidator, (1892), 66 L. T. 253 . . 241 

Investment Trust Corporation, Ltd. v. Singapore 
, T. Co., Ltd., (1935), 1 Ch. D. 615 . . 805 

Iredell v. General Securities Corporation, (1916), 

33 T. L. R. 67, C. A. . . . . . 377 

Ireland v. Hart, (1902), 1 Ch. 522 ; 71 L. J. Ch. 

276 ; 86 L. T. 385 ; 50 W. R. 315; 18 T. L. R. 

253 ; 9 Mans. 209 . . .. 396 

Irish Club Co., Ltd., Re, (1906), W. N. 127 . . 820 

Iron Ship Coating Co. v. Blunt, (1868), L. R. 


3 C. P. 484 ; 37 L. J. C. P. 273; 16 W. R. 868 12, 439, 637 

Irrigation Co. of France, Re, ex parte, Fox, (1871), 

6 Ch. 176 ; 40 L. J. Ch. 433 ; 24 L. T. 336; C. A. 761 

Irvine v. Union Bank of Australia, (1877), 2 App. 

Cas. ,366 ; 46 L. J. F. C. 87; 37 L. T. 176; 

25 W. R. 682 . . 241, 527, 642, 

762, 807, 809 

Isaac’s Case, Re, Anglo-Austrian Printing and 
Publishing Co., (1892), 2 Ch. 158; 61 L. J. Ch. 

481; 66 L. T. 593; 40 W, R. 518, C. A. . . 241, 505, 630 

Isaacs V. Chapman, (1916), W. N. 28; 32 T. L. R. 

237 496, 497 

Isle of Wight Ry. Co. v. Tahourdin, (1883), 25 
Ch. D. 320 ; 53 L. J. Ch. 353 ; 50 L. T. 132; 

32 W. R. 297, C. A. . . . . . . 741 

Issue Co., Re, Hutchinson’s Case, (1895), 1 Ch. 226; 

64 L. J. Ch. 131; 71 L. T. 667 ; 43 W. R. 267; 

13 R. 56 . . . . . . 504, 505 


J 

Jackson v. Rainford Coal Co.. (1896), 2 Ch. 340; 

65 L. J. Ch. 757 ; 44 W. R. 554 . . 

Jacobs (M.) Young and Co., Ltd. v. Harris, (1926), 
11 T. C. 221; 5 A. T. C. 735 .. 

Jacobus Marler Estates v. Marler, (1913), 85 L. J. 

P. C. 167; 116 L. T. 640 
Jadu V. Ashutosh, (1902), 29 Cal. 688 . . 

Jamal v. Molla Dawood & Co., (1916), 1 A C 
175; 85 L. J. P. C. 29; 114 L. T. 1; 32 T. L. r! 
^ 79; 60 S. J. 139; L. R. 43 Ind. App. 6 

James Colmar, Ltd., Re, (1897), 1 Ch. 524 ; 66 
L. J. Ch. 326 ; 76 L. T. 323; 46 W. R. 343 . . 


805 

1099 

579 

624 

360 

202 



lii 


INDIAN COMPANIES MANUAL 


James v, Boythorpe Colliery Co., Boythorpe 
Colliery Co., In Re, (1890), W. N. 28; 
2 Meg. 55 

James v. Buena Ventura Nitrate Syndicate, Ltd., 
(1896), 1 Ch. 456; 65 L. J. Ch. 284; 74 L. T. 
1; 44 W. R. 372, C. A. 

James v. Eve, (1873), L. R. 6 H. L. 335 ; 42 L. J. 
Ch. 793; 22 W. R. 109 

James v. Rockwood Colliery Co., (1912), 106 L. T. 

128; 28 T. L. R. 215; 56 Sol. J. 292 
J. A. Nordberg, Ltd., Re, (1915), 2 Ch. 439; 84 
L. J. Ch. 830 ; 59 Sol. J. 717 
Jays, Ltd. v. Jacobi, (1933), 1 Ch. 411 
Jefferys v. Jeffeiys, Re, Bewley, (1871), 24 L. T. 
177; 19 W. R. 464 

Jegon, ex parley South Llanharran Collier^' Co., In 
Re, (1879), 12 Ch. D. 503; 41 L. T. 567; 
28 W. R. 194 

Jervis v. Wolferstan, (1874). L. R. 18 Eq. 18; 

43 L. J. Ch. 809 ; 30 L. T. 452 . . 

Jewish Colonial Trust (Juedische Colonial Bank), 
Ltd., Re, (1908), 2 Ch. 287; 77 L. J. Ch. 629; 
99 L. T. 243; 24 T. L. R. 595; 15 Mans. 279 
John Brown, Ltd., Re, (1914), 84 L. J. Ch. 245; 

112 L. T. 232; 59 Sol. J. 146 
John Morley Building Co. v. Barras, (1891), 2 Ch. 
386 ; 60 L. J. Ch. 496 ; 64 L. T. 856; 
39 W. R. 619 

John Shaw & Sons, Ltd. v. Peter Shaw & John 
Shaw, (1935), 2 K. B, 133 
Johnson Brothers and Co. v. Commissioners of 
Inland Revenue, (1919), 2 K. B. 717; 12 T. C. 
147 

Johnson (I. C.) & Co., Ltd., Re, (1902), 2 Ch. 
101; 71 L. J. Ch. 576; 86 L. T. 791; 50 W. R. 
482; 9 Mans. 307; C. A. 

Johnson, Re, (1904), 89 L. T. 520 
Johnson v. Lyttle^s Iron Agency, (1877), 5 Ch. D. 
687 ; 46 L. J. Ch. 786; 36 L. T. 528; 25 W. R. 
548, C. A. . . 

Johnson v. Russian Spratt’s Patent, Ltd., Re, 
Russian Spratt’s Patent Ltd., (1898), 2 Ch. 
149; 67 L. J. Ch. 381; 78 L. T. 480 ; 46 W. R. 
514, C. A. 

Johnston Foreign Patents Co., Re, Johnston Die 
Press Co., Re, Johnstonia Engraving Co., J. P. 
Trust, Ltd. V. The above Companies, (1904), 
2 Ch. 234 ; 73 L. J. Ch. 617; 91 L. T. 124, C. A. 
Johnston v. Chestergate Hat Manufacturing Co., 
(1915), 2 Ch. 338; 84 L. J. Ch. 914; 113 L. T. 

1148 

Joint Stock Discount Co. v. Brown, (1869), L. R. 

8 Eq. 381; 20 L. T. 844; 17 W. R. 1037 
Joint Stock Discount Co., ex parte. Reid, (1867), 
36 L. J. Ch. 472 

Joint Stock Discount Co., Re, Nation^s Case. 
(1866), 3 Eq. 77; 36 L. J. Ch. 112 


81ff* 

137, 153, 183, 
248, 401 

494 

638 

178, 194 
110 

462 

964 

463 

172, 173, 177 
174 

741 

591 

1104 

818 

301 

216, 238 

424, 835 


808, 810 


950, 


1015, 1031 
14, 608 
345 
365 ^ 



TABLE OP CASES 


liii 


Jones, ex parte, Re, London and Northern Bank, 
(1900), 1 Ch. 220; 69 L. J. Ch. 24; 81 L. T. 
612; 7 Mans. 60 

Jones-Lloyd & Co., Re, (1889), 41 Ch. D. 159; 
58 L. J. Ch. 582 ; 61 L. T. 219; 37 W. R. 615; 
1 Meg. 161 

Jones (R. E.), (1933), 50 T. L. R. 31 
Jones V. North Vancouver Land and Improvement 
Co., (1910), A. C. 317; 79 L. J. P. C. 89; 102 
L. T. 377; 47 S. L. R. 896 
Jones V. Pacaya Rubber and Produce Co., (1911), 
1 K. B. 455; 80 L. J. K. B. 155; 104 L. T. 446; 
18 Mans. 139, C. A. 

Joplin Brewery Co., Re, (1902), 1 Ch. 79; 71 
L. J. Ch. 21; 8 Mans. 426 
Joplin Brewery v. Law Guarantee Trust and 
Accident Society, (1909), Times Newspaper, 
November 17 

Joseph V. Sonora, (Maxico), Land and Timber 
Co., (1918), 34 T. L. R. 220 
Jubilee Cotton Mills, (1922), 1 Ch. 100; 91 L. J. 
Ch. 777; 67 S. J. 62 * 38 T. L. R. 891; (1922), 
B. & C. R. 229; 128 L. T. 200; (1923), 1 Ch. 1 
Jubilee Cotton Mills, (Official Receiver and 
Liquidator) v. Lewis, (1924), A. C. 958; 
93 L. J. Ch. 414; 131 L. T. 579 ; 68 S. J. 663; 
40 T. L. R. 621 

Justice V. James, (1899), 15 T. L. R. 181 


309 

444, 445 
778 

219 

93, 219 
818 

854 

632 

32, 74, 313 

32, 53, 80, 

313 
874 


K 

Kaikhosroo v. Kurla Spinning and Weaving Co., 
(1892), 16 Bom. 80 

Kanhaya Lai v. The National Bank of India, 
(1923), 50 Ind. App. 162 

Karberg^s Case, Re, Metropolitan Coal Consumers’ 
Association, (1892), 3 Ch. 1; 61 L. J. Ch. 741; 

66 L. T. 700, C. A. 

Kashi V, Union Bank of India, (1919), 41 All. 432 
Katruck’s Case, (1888), 13 Bom. 1 .. 

Kauri Timber Co. v. Commissioners of Taxes 
(New Zealand), (1913), A. C. 771; 109 L. T. 
22; 29 T. L. R. 671 

Kaye v. Croydon Tramways Co., (1898), 1 Ch. 358; 

67 L. J. Ch. 222 ; 78 L. T. 237 ; 46 W. R. 405; 
14 T. L. R. 244; C. A. 

Keating v. Paringa Consolidated Mines, (1902), 
18 T. L. R. 266; W. N. 15 
Keith Prowse & Co,, In Re, (1918), 1 Ch. 487; 

87 L. J. Ch. 290; 118 L. T. 591 ; 34 T. L. R. 283 
Kellock u. Enthoven, (1874), L. R. 9 Q. B. 241; 

43 L. J. Q. B. 90; 30 L. T. 68; 22 W. R. 322 
JKelner u. Baxter, (1^7), L. R. 2 C. P. 174; 36 
L. J. C. J. 94; 15 W. R. 278; 15 T. L. R. 313 


359 
808 

84 

1033 

504 

1100 

598, 600, 601, 
745, 761, 763 

40 

345 

360 
35 



liv 


INDIAN COMPANIES MANUAL 


Kent Coalfields S 3 aidicate, Re, (1898), 1 Q. B. 754; 
67 L. J. Q. B. 500 ; 78 L. T. 443 ; 46 W. R. 
453; 14 T, L. R. 305; 5 Mans. 88, C. A. . . 
Key (W.) & Son, Ltd., Re, (1902), 1 Ch. 467; 
71 L. J. Ch. 254; 86 L. T. 374 ; 50 W. R. 234; 
18 T. L. R. 263; 9 Mans. 181 . . 

Kidner’s Agreement, Kidner v. Kidner, (1929), 
2 Ch. 121; (1929), W. N. 69; 98 L. J. Ch. 247; 
141 L. T. 195 

King, Re, Mellor v. South Australian Land 
Mortgage and Agency Co., (1907), 1 Ch. 72; 
76 L. J. Ch. 44; 95 L. T. 724 
Kingsbury Collieries, Ltd., and Moore’s Contract, 
Re, (1907), 2 Ch. 259; 76 L. J. Ch. 469; 
95 L. T. 829 ; 23 T. L. R. 497; 14 Mans. 212 
Kingstone Cotton Mill, Ke, (No. 2), (1896), 2 Ch. 
279; 65 L. J. Ch. 673; 74 L. T. 568; C. A. 

Kirby v. Wilkins, (1929), 2 Ch. 444; 98 L. J. Ch. 
453 

Klein, Re, (1906), *22 T. L. R. 664 
Knight’s Case, Re, North Halienbeagle Mining 
Co., (1867), L. R. 2 Ch. D. 321; 36 L. J. Ch. 
317; 15 L. T. 546; 15 W R. 294 
Koff 3 dontein Mines, Ltd. v. Moseley, (1911), A. C. 
409 ; 80 L. J. Ch. 668; 105 L. T. 115; 27 
T. L. R. 501; 55 Sol. J. 551 
Kolandaivelu Mudaliar, (1931), 6 Mad. L. J. 270 
Kreditbank Cassel v. Schenkers, (1927), 1 K. B. 
826 ; 96 L. J. K. B. 501; (1927), W. N. 39; 
43 T. L. R. 237; 136 L. T. 716; 32 Com Cas. 
197; 71 Sol. J. 141 

Kregor i;. Hollins, (1913), 109 L. T. 225 
Kreglinger v. New Patagonia Meat and Cold 
Storage Co., (1914). A. C. 25; 83 L. J. Ch. 79; 
109 L. T. 802; 58 Sol. J. 97; 30 T. L. R. 114 
Kumarauram v, Pestonji, (1903), 5 Bora. L. R. 633 
Kunj Kishore and Others v. The Official Liqui- 
dator, Shri Baldeo Mills, Ltd., (1914), 36 All. 
416 


338 ; 


340, 390, 402,. 

448 

967 

402, 462 


123 

613, 624, 970, 
1018, 1029 

221 

1109’ 


721, 723^^ 


183: 

614 


12, 531 
580’ 


891, 892 
624 ^ 


236 


L 

La Campagnie De Mayville v. Whitley, (1896), 
1 Ch. 788 . . 

Ladd’s Case, Re, Fairbairn Engineering Co., (1893), 
3 Ch. 450; 63 L. J. Ch. 8; 69 L. T. 415 
Ladenburg & Co. v. Goodwin, Ferreira & Co., 
(1912), 3 K. B. 275; 81 L. J. K. B. 1174; 
107 L. T. 587; 18 Com. Cas. 16; 19 Manson, 
383; 56 Sol. J. 722; 28 T. L. R. 541 
Ladies’ Dress Association v. Pulbrook, (1900), 2 
Q. B. 376; 69 L. J. Q. B. 705 ; 49 W. R. 6, 
C A 

Ladywell Mining Co. v. Brookes, (1887), 35 Ch. D. 
400 ; 56 L. J. Ch. 684 ; 56 L. T. 677; 35 W. R. 
785, C. A. 


101, 536, 703: 
218, 222 

814 

217 

2 % 



TABLE OF CASES 


Iv 


Lagunas Nitrate Co., Ltd. v. Lagunas Syndicate, 
(1899), 2 Ch. 392 ; 68 L. J. Ch. 699 ; 81 L. T. 
334 ; 48 W. R. 74; 15 T. L. R. 436; C. A. 

Lagunas Nitrate Co., Ltd. u. Schroeder, (1901), 85 
L. T. 22; 17 T. L. R. 625 
Lakshmana Mudaliar, (1932), A. I. R. Mad. 497 
Lakshmi Insurance Co. v. Commissioner of 
Income Tax, Punjab, (1930), 5 I. T. C. 24 
Lambert u. Neiichatel Asphalte Co.. (1882). 51 
L. J. Ch. 882 ; 47 L. T. 73; 30 W. R. 913 
Lamb v. Sambas Rubber and Gutta Percha Co., 
(1908), 1 Ch. 845 ; 77 L. J. Ch. 386; 98 L. T. 
633; 15 Mans. 189 

Lamson Store Service Co., Ltd.. Re. National 
Reversion and Investment Co.. Ltd.. (1895), 
2 Ch. 726; 64 L. J. Ch. 777; 73 L. T. 311; 
44 W. R. 42 

Lancashire Cotton Spinning Co. i\ Greatorex, 
(1886), 14 L. T. 290 .. 

Land Credit Co. of Ireland. Ro. < x parte, Overend. 
Gurney & Co., (1869). L. R. 4 Ch. App. 460; 
39 L. J. Ch. 27; 20 L. T. 641; 17 W R. 689 
Land Credit Co. of Ireland. Re, Weikersheim’s 
Case, (1873), 8 Ch. 831; 28 L. T. 653 ; 42 
L. J. Ch. 435; 21 W. R. 612 
Land Credit Co. of Ireland r. Lord Fermov, 
(1870), L. R. 8 Eq. 7; L. R. 5 Ch. App. 763; 
23 L. T. 439; 18 W. R. 1089 
Lands Allotment Co., Re, (1894), 1 Ch. D. 616; 
63 L. J. Ch. 291; 70 L. T. 286 ; 42 W. R. 404; 

1 Mans. 107; 7 R. 115, C. A. 

Langlaagte Proprietor\^ Co., Re, (1912). 28 T. L. 
R. 529 ' 

Larocque v. Beauchemin, (1897), A. C. 358; 66 
L. J. P. C. 59; 76 L. T, 473; 45 W. R. 639; 
4 Mans. 263 

La Societe Anonyme des Anciens Establishments 
Panhard et Levassor v. Panhard, Levassor 
Motor Co., Ltd., (1901;, 2 Ch. 513; 70 L. J. 
Ch. 738 ; 85 L. T. 20; 50 W. R. 74; 17 T. L. R. 
680; 18 R. P. C. 405 

Last V. London Assurance Corporation, (1884), 
12 Q. B. D. 389; 14 Q. B. D. 239; 52 L. T. R. 
604; and in C. A., (1885), 10 A. C. 438; 
55 L. J. Q. B. 92; 53 L. T. R. 634; 34 W. R. 
233; 2 T. C. 100 

Latchford Premier Cinema Ltd. r. Ermion, (1931), 

2 Ch. 409; W. N. 204 

Law Car and General Insurance Corporation, In 
Re, (1912), 1 Ch. 405; 81 L. J. Ch. 218; 
106 L. T. 180 

Lawes^ Cases, (1852), 1 De. G. M. k G. 421; 21 
L. J. Ch. 688; 16 Jur, 343 
Law Guarantee Trust Society v, Mitcham and 
Cheam Brewery Co., (1^), 2 Ch. 98; 75 


26, 577, 589, 
607 

964, 970 
500 

1108 

967 


90, 93, 219, 

423 


207, 214 
827 

243, 251 

321, 336 

604, 612 

573, 725 
55 

333, 424 


111 


1108 
496, 537 

432 
760, 762 



Ivi 


INDIAN COMPANIES MANUAL 


L. J. Ch. 656; 94 L. T. 809 ; 54 W. R. 551; 
22 T. L. R. 499 

Lawless v, Anglo-Egyptian Cotton Co., (1869), 
L. R. 4 Q, B. 262; 10 B. & S. 226; 38 L. J. Q. B. 
129; 17 W. R. 498 

Laxon & Co., Re, (No. 2), (1892), 3 Ch. 565; 61 
L. J. Ch. 667 ; 67 L. T. 85; 40 W. R. 621 

Lee Behrens & Co., Ltd., (1932), 2 Ch. D. 46 
Leeds and Hanley Theatres of Varieties, Ltd., Re, 
(1902), 2 Ch. 809 ; 72 L. J. Ch. 1; 87 L. T. 
488 ; 51 W. R. 5; 10 Mans. 72, C. A. 

Leeds and Hanley Theatres of Varieties, Ltd., Re, 
(1904), 2 Ch. 45; 73 L. J. Ch. 553 ; 52 W. R 
506; 12 Mans. 191 

Leeds Banking Co., Re, Matthewman’s Case, 
(1866), L. R. 3 Eq. 781; 36 L. J. Ch. 90; 
15 L. T. 266; 15 W. R. 146 
Leeds Banking (5o., In Re, Fearnside and Dean’s 
Case, Dobson’s Case, (1865), L. R. 1 Ch. App. 
231; 35 L. J. Ch. 307; 13 L. T. 694; 12 Jur. 
(N. S.), 60; 14 W. R. 255 
Leeds Estate and Building and Investment Co. v. 
Shepherd, (1887), 36 Ch. D. 787; 57 L. J. Ch. 
46; 57 L. T. 684 ; 36 W, R. 322 

Lee V. Neuchatel Asphalte Co., (1889), 41 Ch. D. 
1; 58 L. J. Ch. 408; 61 L. T. 11; 37 W. R. 
321; 1 Meg. 140, C. A. 

Leif child’s Case, Re, British and Foreign Cork Co.. 
(1865), L. R. 1 Eq. 231; 13 L. T. 267; 11 Jur. 
(N. S.) 941 ; 14 W. R. 29 
Letheby and Christopher, Ltd., Re, (1904), 1 Ch. 
815; 73 L. J. Ch. 509 ; 90 L. T. 774; 52 W. R. 
460* 11 Mans. 

Lever v. Land Securities Co., (1891), 8 T. L. R. 94 
Levy V, Abercorris Slate and Slab Co., (1887), 37 
Ch. D. 260 ; 57 L. J. Ch. 202 ; 59 L. T. 218; 
36 W. R. 411 

Lewis, Re, General Exchange Bank, (1871), 6 Ch. 
818; 40 L. J. Ch. 429; 24 L. T. 787; 19 
W. R. 791 . . 

Lewis’s (Harvey) Case, Re, Lundy Granite Co., 
(1872), 26 L. T. 673; 20 W. R. 519, C. A. 
Liaquat Hussein v. OflBcial Liquidator, (1933), 
All. 250 

Licensed Victuallers’ Mutual Trading Association, 
Re, (1889), 42 Ch . D. 1; 58 L. J. Ch. 467; 
60 L. T. 684 ; 73 W. R. 674; 1 Meg. 180, C, A. 

Light (C.) & Co., Re, (1917), W. N. 77; 61 Sol. 

J. 337 . . , , . , , , 

Lindlar’s Case, Re, Discoverers’ 1^’inancial Cor- 
poration, (1910), 1 Ch. 207; 101 L. T. 672; 
26 T. L. R. 98; affirmed (1910), 1 Ch. 312; 



852 


800 

54, 

318. 

107, 300, 
456, 457 
528 

21, 

23, 26, 

27 


600 


321 


402 

595. 

610, 1017, 
1020 

95L 

952, 1019, 
1086 


120 


369 

968 


804 


453 


626 


613 

38, 

43, 77, 

947 


819 



TABLE OF CASES 


Ivii 


79 L. J. Ch. 193; 101 L. T. 150; 26 T. L. R. 
291; 54 Sol. J. 287; C. A. 

Lindus v. Melrose, (1858), 3 H. & N. 177; 27 
L. J. Ex. 326, 4 Jur. (N. S.) 488 ; 6 W. R. 441 
Litchfield’s Case, Re, St. George’s Steam Packet 
Co., (1849), 3 De. J. & Sm. 141; 19 L. J. Ch. 
124; 14 Jur. 541 

Liverpool and London and Globe Insurance Co. u. 
Bennett, (1911), 2 K. B. 577; (1912), 2 K. B. 
41; 81 L. J. K. B. 639; 106 L. T. R. 323; 
109 L. T. R. 483; (1913) A. C. 610; 82 
L. J. K. B. 1221; 27 T. L. R. 369 ; 28 T. L. R. 
279 ; 29 T. L. R. 787; 6 T. C. 327 

Liverpool Household Stores Association, Re, (1890), 
59 L. J. Ch. 616; 62 L. T. 873; 2 Meg. 217 
Liverpool Marine Insurance Co. v. Houghton, 
(1875), 23 W. R. 93 

Llanhary Haematite Iron Co., Re, Roney’s Case, 
Stock’s Case, (1864), 33 L. J. Ch. 731; 4 De 
C. J. & S. 426; 10 Jur. (N. S.) 790; 12 W. R. 
814, C. A. 

Llewellyn v. Kasintoe Rubber Estates, (1914), 2 
Ch. 670; 84 L. J. Ch. 70; 58 Sol. J. 808; 30 
T. L. R. 683, C. A. 

Lloyds Bank v. Lloyds Investment Co., (1912), 28 
T. L. R. 379; 29 R. P. C. 545 
Lloyd V. Grace, Smith & Co., (1912), A. C. 716; 
81 L. J. K. B. 1140; 107 L. T. 531; 56 Sol. J. 
723; 28 T. L. R. 547 

Locke and Smith, Ltd., Re, (1914), 1 Ch. 687; 
83 L. J. Ch. 650; 110 L. T. 683 ; 58 Sol. 
J. 379 

Lock V. Queensland Investment and Land 
Mortgage Co., (1896), A. C. 461; 1 Ch. 397; 
65 L. J. Ch. 798; 75 L. T. 3; 45 W. R. 65 

Logan (Thomas), Ltd. v. Davis, (1911), 104 L. T. 
914; 105 L. T. 419 

London and Brazilian Bank v. Brocklebank, 
(1882), 21 Ch. D. 302 

London and Canada Plate Glass Insurance Co., 
Ltd., Re, (1885), 55 L. T. 486 
London and Counties Assets Co. v. Brighton 
Grand Concert Hall, and Picture Palace, (1915), 
2 K. B. 493 ; 84 L. J. K. B. 991; 112 L. T. 
380; (1915), H. B. R. 83, C. A. 

London and County Banking Co., Ltd. v. Thomas 
Ratcliffe, (1881), 6 App. Cas. 722 
London and Exchange Bank, Ltd., Re, (1867), 16 
L. T. 340 

London and General Bank, Re, (No. 1), (1895), 
2 Ch. 116; 72 L. T. 611; 43 W. R. 481; 12 R. 
263 ; 2 Mans. 282, C. A. 

-London and General Bank, Re, (No. 2), (1895), 
2 Ch. 673; 64 L. J. Ch. 866; 73 L. T. 304 ; 44 
W. R. 80; 2 Mans. 555; 12 R. 520, C. A. 


359 

581 

319, 458 


1108 

607 

758 

723 

401, 463 
113 

12, 395 

846 

236, 426, 431 

527, 584, 646 
362 
206 

638, 639 
879 
367 

611 

1017, 1020, 1025, 

im 



Iviii 


INDIAN COMPANIES MANUAL 


London and Globe Finance Corporation, Ltd., Re, 
(1903), 1 Ch. 728; 72 L. J. Oh. 368; 19 T. L. 
R. 314; 10 Mans. 198; 88 L. T. 194 
London and N. Bank, Re, McConnell’s Claim, 
(1901), 1 Ch. 728; 70 L. J. Ch. 251; 84 L. T. 
557; 17 T. L. R. 188; 8 Mans. 91 
London and New York Investment Corporation. 
Re, (1895), 2 Ch. 860 ; 64 L. J. Ch. 729; 73 
L. T. 280 ; 44 W. R. 137; 2 Mans. 541; 13 
R. 749 

London and Northern Bank, Re. ex parte, Jones, 
(1900), 1 Ch. 220 ; 69 L. J. Ch. 24; 81 L. T. 
512; 7 Mans. 60 

London and Northern Steamship Co. v. Fanner, 
(1914), W. N. 200; 111 L. T. 204; 58 Sol. J. 
594 

London and Provincial Consolidated Coal Co., 
Re, (1877), 5 Ch. D. 525; 46 L. J. Ch. 842; 
36 L. T. 545 

London and Provincial Law Society e. London 
and Provincial Joint Stock Life Assurance 
Co., (1848), 17 L. J. Ch. D. 37 
London and Provincial Starch Co., Re. (1869). 

20 L. T. 390 

London and Rhodesian Mining and Land Co.. 

Re, (1919), W. N. 311; 36 T. L. R. 87 
London and Staffordshire Fire Insurance Co., Re. 
(1883), 24 Ch. D. 149; 53 L. J. Ch. 78; 48 
L. T. 955 ; 31 W. R. 781 
London and Southern Counties Freehold Land 
Co., Re, (1886), 31 Ch. D. 223; 55 L. J. Ch. 
224 ; 54 L. T. 44; 34 W. R. 163 
London and South-Western Canal, Co.. Ltd., Re. 
(1911), 1 Ch. 346 ; 80 L. J. Ch. 234; 104 L. T. 
95 ; 18 Mans. 171 

London Bank of Mexico and South America v. 
Apthorpe, (1891), 1 Q, B. 383; 2 Q. B. 378; 
60 L. J. Q. B. 196; 64 L. T. R. 416; 65 
L. T. R. 601 ; 39 W. R. 564 ; 3 T. C. 143 
London Celluloid Co., Re, (1888), 30 Ch. D. 190; 
57 L. J. Ch. 843; 59 L. T. 109; 39 W. R. 673; 

1 Meg. 45, C. A. 

London Financial Association v. Kelk, (1884), 26 
Ch. D. 107; 53 L. J. Ch. 1025; 50 L. T. 492, 
C. A. 

London Gigantic Wheel Co.. Re, (1908), 24 T. L. 
R. 618 

London Joint Stock Bank v. Simmons, (1892), 
A. C. 201; 61 L. J. Ch. 723 ; 66 L. T. 625; 
56 J. P. 644 ; 41 W. H. 108 

London Pressed Hinge Co., Re, Campbell v. 
London Pressed Hinge Co., (1905), 1 Ch. 576; 
74 L. J. Ch. 321; 92 L. T. 409; 53 W. R. 407; 

21 T. L. R. 322; 12 Mans. 219 

Long Acre Press, Ltd. v. Odhams Press, (1930), 

2 Ch. 196; W. N. 147; 143 L. T. 562 ; 99 L. J. 
Ch. 479 


986 

629, 632, 639 

141, 149 

309 

427. 431 

303 

112 

578 

207, 210, 211 
344 
495, 725 
505, 611 

1101 

390, 395 

121 

628 

396 

870 

95 ^ 



TABLE OF CASES 


lix: 


Longfield Parish Council v. Wright, (1918), 88 
L. J. Ch. 119 

Longman v. Bath Electric Tramways, (1905), 1 
Ch. 646 ; 74 L. J. Ch, 424 ; 92 L. T. 743; 
53 W. R. 480 ; 21 T. L. R. 373; 12 Mans. 
147, C. A. 

Lord Lurgan^s Case, (1902), 1 Ch. 707; 71 L. J. 
Ch. 323; 86 L. T. 291; 50 W. R. 492 ; 9 Mans. 
196 

Loring v, Davis, (i886), 32 Ch. D. 625; 55 L. J. 

Ch. 725 ; 54 L. T. 899 ; 34 W. R. 701 
Loss, ex parte, Re, Bank of Hindustan, China and 
Japan, (ife), 34 L. J. Ch. 609; 12 L. T. 690; 
11 Jur. (N. S.) 661; 13 W. R. 883 
Lubbock V. British Bank of South America, (1892), 
2 Ch. 198; 61 L. J. Ch, 498 ; 67 L. T. 74; 
41 W. R. 103 

Lucas V, Fitzgerald, (1903), 20 T. L. R. 17 
Luchmee Chand, (1882), 8 Cal. 317 
Lumsden’s Case, Blakely Ordnance Co., In Re, 
(1868), 4 Ch. 31; 19 L. T. 437; 17 W. R. 65 

Lundy Granite Co., Re, Lewises (Harvey), Case, 
(1872), 26 L. T. 683; 20 W. R. 519, C. A. 
Lurgan’s (Lord) Case, (1902), 1 Ch. 707; 71 L. J. 
Ch. 323 ; 86 L. T. 291; 50 W. R. 492 ; 9 Mans. 
196 

L. W. J. Rivett Camac v. The New Mofussil Co., 
Ltd., (1901), 3 Bom. L. R. 846 
Lydney and Wigpool Iron Ore Ck>. v. Bird, (1886), 

33 Ch. D. 85; 55 L. J. Ch. 875; 55 L. T. 558; 

34 W. R, 749, C. A. 

Lynde v. Anglo Italian Hemp, Stitching and 
Spinning Co., (1896). 1 Ch. 178; 65 L. J. Ch. 
96; 73 L. T. 502 

Lynde v. Nash, (1928), 2 K. B. 93; 44 T. L. R. 
357; (1929), A. C. 158; 98 L. J. K. B. 127; 
140 L. T. 146; 45 T. L. R. 42 
Lyon’s Case, Re, English, etc.. Rolling Stock Co., 
(1866), 35 Beav. 646; 14 W. R. 720 
Lysaght v. Commissioner of Inland Revenue, 
(1928), A. C. 234; 13 Tax. Cases, 511 
Lyster’s Case, Re, Tavistock Ironworks Co., 
(1867), L. R. 4 Eq. 233 ; 36 L. J. Ch. 616; 
16 L. T. 824; 15 W. R. 1007 


709 ^ 

356, 395, 436 

92, 108 
358, 369 

367 

965 

949, 968, 970 
343 

318, 320, 456,. 

457 

626 

92, 302 
354 

21, 23, 25, 

27, 32, 90 

88 

76 

251 

1115 

219. 220, 704, 
706 


M 

MacConnel v. Prill & Co., (1916), 2 Ch. 57; 85 
L. J. Ch. 674; 115 L. T. 71; 60 Sol. J. 556; 

32 T. L. R. 509 .. .. 182, 763, 774 

MacDonald Sons & Co., Re, (1894), 1 Ch. 89; 

63 L. J. Q. B. 193; 69 L. T. 567, C. A. 317, 436 

MacDougall v, Jersey Hotel, (1864), 2 H. & M. 

528 ; 34 L. J. Ch. 28; 10 L. T. 843; 10 Jur. 

(N. S.) 1043; 12 W. R. 1142 


961 ^ 



:ix 


INDIAN COMPANIES MANUAL 


Maciver’s Settlement, In Re, Maclver v. Rae, 

(1936), Ch. 198 224 

MacKenzie & Co., Ltd., Re, (1916), 2 Ch. 450; 

85 L. J. Ch. 804, 115 L. T. 440; 61 Sol. J. 29 138, 153, 202, 

760 

MacKereth v. Wigan Coal and Iron Co.. (1916), 

2 Ch. 293; 85 L. J. Ch. 601; 115 L. T. 107; 

32 T. L. R. 521 .. .. 340, 351, 448, 

455, 465 

Mack’s Claim, Re, London and Northern Bank, 

(1900), W. N. 114 .. 639 

MacLean v. Workers’ Union, (1929), 1 Ch. 602; 

% L. J. Ch. 293; 141 L. T. 83; 45 T. L. R. 

256 . . . . . . 636 

MacLean’s Case, Re, Drum Slate Quarry Co., 

(1886), 55 L. J. Ch. 36; 53 L. T. 250 . . 578 

MacMurdo, Re, (1892), W. N. 73 .. 446 

Macrae, Re, Foster v. Davies, (1884), 25 Ch. D. 

16 ; 53 L. J. Ch. 1132; 49 L. T. 544; 32 W. R. 

304, C. A. . . . . . . 889 

Madam Tussaud & Sons, Ltd. v. Tussaud, (1890), 

44 Ch. D. 678; 59 L. J. Ch. 631; 62 L. T. 633; 

38 W. R. 503; 2 Meg. 120 . . 110, 113 

Madrid Bank v. Relly, (1867), L. R. 7 Eq. 442; 

21 L T 13 593 

Magadi Soda Co., (1925), 94 L. J. Ch'2l7; W. N. 

50; 41 T. L. R. 297; (1925), B. & C. R. 70; 

69 S. J. 365 .. .. 850 

Mahalakhmi Textile Mills, Ltd. v. Commissioner 

of Income Tax, Madras, (1932), 6 1. T. C. 83 1097 

Maharaja Dhiraj of Darbhanga v. Commissioner 
of Income Tax, Bihar and Orissa, (1925), 1 
I. T. C. 303 .. .. 1056 

Mahony v. East Holyford Mining Co., (1875), 

L. R. 7 H. L. 869; 33 L. T. 338; Ir. R. 9 

C. L. 306 .. .. 241, 243, 506, 

809 

Maidstone Palace of Varieties, Ltd., Re, (1909), 2 
Ch. 283 ; 78 L. J. Ch. 739; 101 L. T. 458; 16 
Mans. 260 . . . . . . 874 

Maitland’s Case, (1868), 38 L. J. Ch. 554 . . 319, 458 

Makins v. Percy Ibbotson & Sons, (1891), 1 Ch. 

133; 60 L. J. Ch. 164; 63 L, T. 515; 39 W. R. 

73; 2 Meg. 371 .. .. .. 871 

-Malleson v. National Insurance and Guarantee 
Corporation, U894), 1 Ch. 200 ; 63 L. J. C!h. 

286 ; 70 L. T. 157; 42 W. R. 249; 1 Mans. 

249; 8 R. 91 .. .. ..160, 234, 236, 

248, 251, 332, 444, 445 
Mallett V, Staveley Coal and Iron Co., Ltd., 

(1928), 2 K. B. 405; 13 T. C. 221, 772; 97 
L. J. K. B. 475 ; 6 A. T. C. 905; 7 A. T. C. 

139: 138 L. T. R. 201; 139 L. T. R. 241 . . 1090, 1100 

-Manavikraman Ettan Thamburan v. Ammu & 

Others, (1901), 24 Mad. 471 (F. B.) . . 868 

-Manchester and Coimty Bank, Re, ex varte. Collie, 

(1876), 2 Ch. D. 481 T . . 448, 449 



TABLE OP CASES 


Isd 


Manchester and Oldham Bank, Re, (1885), 54 
L. J. Ch. 926 .. , 

Manchester Brewery v. North Cheshire and 
Manch^ter Brewery, (1898), 1 Ch. 539 ; 67 
L. J. Ch. 351; 78 L. T. 537 ; 46 W. R. 515; 
14 T. L. R. 350; (1899), A. C. 83 
Maneckji v. C. N. Cama, 3 B. H. Court, 159, 
O. C. J. 

Manecklal v. Suryapur Mills Co., (1928), 30 Bom. 
L. R. 549 

Manilal Brijlal Shah v. The Gordhan Spinning and 
Manufacturing Co., (1916), 18 Bom. L. R. 952 
Mann and Beattie v. Edinburgh Northern 
Tramways Co., (1893), A. C. 69; 62 L. J. P. C. 
74; 68 L. T. 96; 57 J. P. 245; 41 W. R. Dig. 
35; 1 R. 86; 9 T. L. R. 102 
Mann’s Case, Re, Joint Stock Bank, (1867), 3 Ch. 
459 

Marino’s Case, Re, Imperial Mercantile Credit 
Association, (1867), 2 Ch. 596 ; 36 L. J. Ch. 
468; 16 L. T. 368; 15 W. K. 683 
Marjori Banks. In Re, Marjori Banks v. Danse, 
(1923), 2 Ch. 307 ; 92 L. J. Ch. 609; 129 
L. T. 669 ; 67 S. J. 659 

Markham and Darter’s Case, African Gold 
Concessions and Development Co., In Re. 
(1899), 1 Ch. 414; 68; L. J. Ch. 215; 80 
L. T. 282; 47 W. R. 509; 15 T. L. R. 143; 
6 Mans. 84; affirmed, (1899), 2 Ch. 480; 
68 L. J. Ch. 724; 81 L. T. 145; 15 T. L. R. 
491, C. A. 

Marks v. Financial News, (1919), W. N. 237; 35 
T. L. R. 681; 64 Sol. J. 69 
Markwell’s Case, (1873), 21 W. R. 135 
Marlimau Rubber Estat^, Ltd. v. Inland Revenue 
Commissioners, (1923), A. C. 283 
Marmor, Ltd. v. Alexander, (1908). S. C. 78 
(Ct. of Sess.) (No. 19) 

Marseilles Extension Railway and Land Co., Re, 
ex parte, Credit Foncier and Mobilier of 
England, (1871), 7 Ch. 161; 41 L. J. Ch. 345; 
25 L. T. 858 ; 20 W. R. 254 
Marshall Sons & Co., Re, (1919). W. N. 207; 
63 S. J. 683 

Marshall’s Valve Gear Co. v. Manning Wardle 
& Co., (1909), 1 Ch. 267 ; 78 L. J. Ch. 46; 
100 L. T. 65; 25 T. L. R. 69; 15 Mans. 379 
Marshall v, Glamorgan Iron and Coal Co., (1868), 
L. R. 7 Eq. 129; 38 L. J. Ch. 69; 19 L. T. 
632; 17 W. R. 435 

Marshall v. South Staffordshire Tramways Co., 
(1895), 2 Ch. 35; 64 L. J. Ch. 481; 72 L. T. 
542; 43 W. R. 469 ; 2 Mans. 292; 12 R. 275, 
C. A. 

M’Arthur (W. & A.), Ltd. v. Gulf Line, (1909), 
S. C. 732, Court of Sessions; 46 S. L. R. 497; 
(1909), 1 S. L. T. 279 


345 


113 

16 

217 

351 


23, 32 

319, 458 

345 

966 


318, 390, 395, 
435 

403, 463 
462 

1100 

518 

581, 808 
175 

101 

222 


871 

456 ^ 



Ixii 


INDIAN COMPANIES MANUAL 


Martinis Case, Re, Bank^of Hindustan, China and 
Japan, (1865), 2 H. & M. 669; 12 L. T. 671; 
11 Jur. (N. S.) 635; 13 W. R. 988 
Marzetti’s Case, Railway and General Light 
Improvement Co., In Re, (1880), W. N. 50; 
42 L. T. 206 ; 28 W. R. 541 
Mason and Taylor, (1878), 10 Ch. D. 729 
Mason, Gallagher and Slater's Case, Liverpool and 
London Guarantee and Accident Insurance 
Co., In Re, (1882), W. N. 18; 46 L. T. 54; 
30 W. R. 378 

Masonic and General Life Assurance Co. v. 
Sharpe, (1892), 1 Ch. 154; 61 L. J. Ch. 193; 
65 L. T. 806 ; 40 W. R. 241. C. A. 

Mason v. Harris, (1879), 11 Ch. D. 97; 48 L. J. 

Ch. 589 ; 40 L. T. 644 : 27 W. R. 699, C. A. 
Massey and Griffin's Case, Re, National Bank of 
Wales, (1907), 1 Ch. 582 ; 76 L. J. Ch. 290; 
96 L. T. 493; 14 Mans. 66 
Matheran S. Tramways Co., the v. B. N. Lang, 
(1931), 33 Bom. L. R. 184 
Mathieson v. Gronow, (1929), 45 T. L. R. 604 
Mathuradas Damodardas and Others v. Vandra- 
vandas Sunderji and Others, (1907), 31 Bom. 
222 

Matlock Old Bath Hydropathic Co., Re, Wheat- 
croft’s Case, (1873), 42 L. J. Ch. 853; 
29 L. T. 324 

Maund v. Monmouthshire Canal Co., (1842), 

4 Mans. & Gr. 453 

Mayfair Property Co. Re, Bartlett v. Mayfair 
Property Co., (1898), 2 Ch. 28; 67 L. J. Ch. 
337 ; 78 L. T. 302 ; 46 W. R. 465; 14 T. L. R. 
336 ; 5 Mans. 127, C. A. 

McCollin V. Gilpin, (1880), 5 Q. B. D. 390 ; 49 
L. J. Q. B. 558 ; 42 L. T. 899 ; 44 J. P. 650; 
28 W. R. 813; affirmed (1881), 6 Q. B. D. 
516; 44 L. T. 914; 45 J. P. 828 ; 29 W. R. 
409, C. A. 

McConnell’s Claim, Re, London and N. Bank, 
(1901), 1 Ch. 728; 70 L. J. Ch. 251; 84 L. T. 
557; 17 T. L. R. 188; 8 Mans. 91 
McConnell v. Wright, (1903), 1 Ch. 546 ; 72 L. J. 
Ch. 347 ; 88 L. T. 431; 51 W. R. 661; 10 Mans. 
160, C. A. 

McGowan, General Accident, Fire, etc. v. 
McGowan, (1908), A. C. 207; 77 L. J. P. C. 
38; 98 L. T. 734 ; 24 T. L. R. 533 ; 52 S. J. 
455; S. C. (H. L.) 24; 45 S. L. R. 681 
McLaren v. Thomson, (1917), 2 Ch. 261; 86 L. J. 
Ch. 713; 117 L. T. 417; 61 Sol. J. 576; 33 
T. L. R. 463, C. A. 

McMahon, Re, Fuller v. McMahon, (1900), 1 Ch. 
173; 69 L. J. Ch. 142; 81 L. T. 715; 16 
T. L. R. 73; 7 Mans. 38 
McMahon v. North Kent Iron Works Co., (1891), 
2 Ch. 105; 60 L. J. Ch. 372; 64 L. T. 317; 
39 W. R. 349 


343 

611 

850 

431 

610 

99 

319, 457 

363, 580 
455 

867 

9, 312, 1016 
603 

160 

581, 594 
629, 632, 639 
95, 96, 97 

1113, 1114 
716, 781 
402, 427, 439 
869 



TABLE OF CASES 


Ixiii 


JMcMullan v. “ Sir Alfred Hickman ” Steamship 
Co., (1902), 71 L. J. Ch. 766; 18 T. L. R. 650 
Mears v. Western Canada Pulp, etc., Co., (1905), 

2 Ch. 353 ; 74 L. J. Ch. 581; 93 L. T. 150; 54 
W. R. 176; 21 T. L. R. 661; 12 Mans. 295, 
C. A. 

Measures Brothers v. Measures, (1910), 1 Ch. 336; 
102 L. T. 7; 26 T. L. R. 251; 54 Sol. J. 249; 
affirmed, (1910), 2 Ch. 248; 108 L. T. 794; 
26 T. L. R. 488; 54 Sol. J. 521, C. A. 

Meek’s Claim, (1900), W. N. 144 

Melbourne Brewery and Distillery Co., Re, (1901), 

1 Ch. 453; 70 L. J. Ch. 198; 84 L. T. 228 ; 49 
W. R. 250; 17 T. L. R. 173; 8 Mans. 493 
Melhado v. Port Alegre Ry. Co., U874), L. R. 9 
C. P. 503; 43 L. J. C. P. 253; 31 L. T. 57; 
23 W. R. 57 

Menell et Cie, In Re, Regent Street Fur Co. v. 
Diamant, (1915), 1 Ch. 759; 84 L. J. Ch. 593; 
113 L. T. 77; 31 T. L. R. 270; (1915). 

1 H. B. R. 141 

Menicr v. Hooper’s Telegraph Works, (1874), 
L. R. 9 Ch. App. 350; 43 L. J. Ch. 330; 30 
L. T. 209; 22 W. R. 396 
Mercantile Investment and General Trust Co. v. 
International Co. of Mc.xico, (1893), 1 Ch. 
484; 68 L. T. 603 ' 

Mercantile Investment and General Trust Co. v. 
River Plate Trust, etc.. Co., (1894), 1 Ch. 
578; 63 L. J. Ch. 366 ; 70 L. T. 131; 42 W. R. 
365 ; 8 R. 791 

Merchant Banking Co. of London v. Merchant’s 
Joint Stock Bank, (1878), 9 Ch. D. 560 ; 47 
L. J. Ch. 828 ; 26 W. R. 847 
Metal Constituents, Ltd., Re, Lord Lurgan’s Case. 
(1902), 1 Ch. 707; 71 L. J. Ch. 323; 86 L. T. 
291; 50 W. R. 492; 9 Mans. 196 
Metropolitan and Provincial Bank, ex parte Davis 
(1868), 16 W. R. 668 

Metropolitan Bank of England and Wales, Ltd. v. 
Vivian (H. H.) & Co., Ltd., Re, Vivian (H. 
H.) & Co., (1900), 2 Ch. 654 ; 69 L. J. Ch. 
659 ; 82 L. T. 674; 48 W. R. 636 
Metropolitan Reversions, Ltd., (1928), Sc. L. T. 
299; S. C. 480 

Midland Counties District Bank v. Attwood, 
(1905), 1 Ch. 357; 74 L. J. Ch. 286; 92 L. T. 
360 ; 21 T. L. R. 175; 12 Mans. 20 
Midland Electric Light and Power Co., Re, 
(1889), 60 L. T. 666 ; 37 W. R. 471 
Midland Land and Investment Corporation, 
(1886), unreported Case 

Midland Railway Carriage and Wagon Co., Re, 
(1907), W. N. 175; 23 T. L. R. 661 
Aligotti’s Case, Re, South Blackpool Hotel Co., 
(1867), L. R. 4 Eq. 238; 36 L. J. Ch. 531; 
16 L. T. 271; 15 W. R. 731 


782 

304, 723 

11, 599. 650 
639 

851 

240 

964 

99, 250 

254, 744. 757 
762. 885 

884 

112 

88, 108, 303 
826 

833, 835 
173, 177 

10 
334 
961 
199, 209 

108, 302 



Ixiv 


INDIAN COMPANIES MANUAL 


Miles V. New Zealand Alford Estate Co., (1886), 
32 Ch. D. 266 ; 55 L. J. Ch. 801; 54 L. T. 
^ W T? fifiO P A 

Milward v. Avill and Smart, (1897), W. N. 162; 
4 Mans. 493 

Milward v. Thatcher, (1787), 2 T. R. (Durn. & 
East) ,81 

Mitcalfe’s Case, Diamond Fuel Co., In Re. (1879), 
13 Ch. D. 169; 41 L. T. 717; 28 W.R. 417 
Mitchell’s Case, Re, Norwegian Charcoal Iron Co.. 
(1870), L. R. 9 Eq. 363 ; 39 L. J. Ch. 199; 21 
L. T. 811; 18 W. R. 331 

Mohori Bibee v. Dharamdoss, (1903), L. R. 30 
I. A. 114 

Molineaux v. London, Birmingham and Manchester 
Insurance Co., (1902), 2 K. B. 589; 71 L. J. 

K. B. 848 ; 87 L. T. 324; 5 W. R. 36; 18 T. L. 
R. 753, C. A. 

Monolithic Building Co., Re, Tacon The 
Company, (1915), 1 Ch. 643; 84 L. J. Ch. 441; 
112 L. T. 619; 59 Sol. J. 332, C. A. 

Montreal Lithographing Co. v. Sabiston. (1899), 
A. C. 610; 68 L. J. P. C. 121; 81 L. T. 135; 
16 R. P. C. 444 

Montrotier Asphalte Co., Re, Perry’s Case, (1876), 
34 L. T, 716 

Moore (A. G.) and Co. v. Hare, (1915), S. C. 91, 
(1914), 2 S. L. T. 316; 6 T. C. 572 
Moore, ex parte, Re, Slobodinsky, (1903), 2 K. B. 
517; 72 L. J. K. B. 883 ; 89 L. T. 190; 52 
W. R. 156; 19 T. L. R. 616; 10 Mans. 341 

Moosa Goolam Ariff v. Ebrahim Goolam Ariff, 
(1912), L. R. 39 I. A. 237; (1913), 40 Cal. 1; 
(1912), 14 Bom. L. R. 1211 
Morgan’s Brewery Co. v. Crosskill, (1902), 1 Ch. 

898 ; 71 L. J. Ch. 585; 10 Mans. 235 
Morgan’s Case, (1849), 1 Mac. & Gor. 225; 1 H. 
& Tw. 320 . . 

Morgan’s Case, Re, Glamorganshire Banking Co., 
(1884), 28 Ch. D. 620; 54 L. J. Ch. 765; 51 

L. T. 623; 33 W. R, 209 

Moriarty v. Regent’s Garage and Engineering Co., 
(1921), 2 K. B. 766; (1921), 1 K. B. 423; 
37 T. L. R. 180; 37 T. L. R. 531 
Morison v. Thompson, (1874), L. R. 9 Q. B. 480 
Morley v. Lawford and Co., (1928), 45 T. L. R. 
30; 44 T. L. R. 716: 7 A. T. C. 260; 140 
L. T. R. 125; 14 T. Cf. 229 
Morrison, Re, (1901), 1 Ch. 701; 70 L. J. Ch. 
399 ; 84 L. T. 383 ; 49 W. R. 441; 17 T. L. R. 
330; 8 Mans. 210 

Morrison v. Chicago and North West Granaries, 
Ltd., Re, Chicago and North West Granaries, 
Ltd., (1898), 1 Ch. 263 ; 67 L. J. Ch. 109; 77 
L. T. 677 


256i 

874 

673 

611 

320, 467 
107 

241, 504, 506,. 

630 

814 

168 

612 

1092 


281 


53, lOT 
853 
222 

827 

631 
25, 74 

1092, 1098 

280 

861 



TABLE OF CASES 


Ixv 


Morrison v. Trustees, etc., Corporation, (1898), 
W. N. 154; 68 L. J. Ch. 11; 79 L. T. 605; 
15 T. L. R. 34; 5 Mans. 356, C. A. 
Mortgage insurance Co., Ltd. v Canadian Agri- 
cultural Coal Colonisation Co., (1901), 2 Ch, 
377; 70 L. J. Ch. 684 ; 84 L. T. 861 
Mosley v. Koflfyfontein, Mines, (1904), 2 Ch. 108; 
73 L. J. Ch. 569 ; 91 L. T, 266 ; 20 T. 
L. R. 557 ; 53 W. R. 140; 11 Mans. 294, C. A. 
Mosley v. Koffyfontein Mines, Ltd., (1910), 2 Ch. 
382; 79 L. J. Ch. 647; 103 L. T. 139; 26 T. L. 
R. 585 ; 54 Sol. J. 652; reversed, (1911), 1 Ch. 
73; 80 L. J. Ch. Ill; 103 j.. T. 616, 27 
T. L. R. 61; 55 Sol. J. 54; 18 Mans. 86, 
C. A.; affirmed, (1911), A. C. 409 ; 80 L. J. 
Ch. 668; 105 L. T. 115; 27 T. L. R. 501; 
55 Sol. J. 551 

Mother Lode Consolidated Gold Mines v. Hill, 
(1903), 19 T. L. R. 341 

Motilal Chunilal v, Thakorlai Chimanlal, (1912), 
14 Bom. L. R. 648 

Motilal Shivlal (Raja Bahadur) v. Poona Cotton 
and Silk Manufacturing Co., Ltd., (1918), 42 
Bom. L. R. 215 

Moxham v. Grant, (1900), 1 Q. B. 88; 69 L. J. 
Q. B. 97; 81 L. T. 413; 48 W. R. 130; 16 T. 
L. R. 34, C. A. 

Muirhead v. Forth and North Sea Steamboat 
Mutual Insurance Association, (1894), A. C. 
72; 6 Rettie, 59 H. L. 

Muir Mills v. T. H. Condon, (1900), 22 All. 410 
Muir V. City of Glasgow Bank, (1879), 4 App. 

Cas. 337; 40 L. T. 339 ; 27 W. R. 603 
Muir V, Foreman’s Trustees, (1904), Court of Sess. 
F. 546 

Municipal Freehold Land Co., Ltd. u. Pollington, 
(1890), 59 L. J. Ch. 734; 63 L. T. 238; 
2 Meg. 307 

Munster v. Cammell Co., (1882), 21 Ch. D. 183; 

51 L. J. Ch 731; 47 L, T. 44; 30 W. R. 812 
Munt’s Case, (1856), 22 Beav. 55 

Munt V. Shrewi^ury and Chester Ry. Co., (1850), 
13 Beav. 1; 20 L. J. Ch. 169; 15 Jur. 26 
Murietta v. Concha, (1889), 40 Ch. D. 543 
Murray u. Bush, (1873), L. R. 6 H. L. 37; 42 
L. J. Ch. 586; 29 L. T. 217; 22 W. R. 280 
Murray t’. Pinkett, (1845), 12 Ch. & F. 764 
Mutual Society, Re, (1883), 22 Ch. D. 714; 

52 L. J. Ch. 621; 48 L. T. 651; 31 W. R. 872, 

C. A. .. .. 


221 
887, 889 
78, 334, 882 


99, 180 
433 
307, 311 

835 

950, 963 

242, 251 
350 

344 

494 

12, 595 

496 
215, 223 

120, 123 
27 

359, 809 
446 

622 


N 

Nagpur Electric Lighting Co., v. Commissioner 
of Income Tax, C, P. and Berar (1932), 

6 I. T. C. 303 . . . . 1102 

Nagabhushanam v. Sri Ram Ramchandra Rao, 

(1922), 45 Mad. 537 .. .. m 


B 



Ixvi 


INDIAN COMPANIES MANUAL 


Nant-Y-Glo and Blaina Iron Works Co. v. 
Grave, (1878), 12 Ch. D. 738 ; 38 L. T. 345; 
26 W. R. 504 

Narayanlal Bansilal v. The Manekji Petit Mills 
Co., Ltd., (1931), 33 Bom. L. R. 556 
Nassau Steam Press v. Tyler, (1894), 70 L. T. 
376; 10 R. 582; 1 Mans. 459 

Natal Land and Colonisation Co. v. Pauline 
(Colliery Syndicate, (1904), A. C. 120; 73 L. J. 
P. C. 22; 88 L. T. 678; 11 Mans. 29 
National Bank of India, Ltd. v. National Bank of 
Indore, (1922), 24 Bom, L. R. 1181 
National Bank of Wales, Ltd., Re, Taylor’s 
Phillips’ and Richard’s Case, (1897), 1 Ch. 298; 
66 L. J. Ch, 222 ; 76 L. T. 1; 45 W. R. 401 . . 
National Bank of Wales, Ltd., Re, Corv’s Case. 
(1899), 2 Ch. 629; 68 L. J. Ch. 634; *^81 L. T. 
363 ; 48 W. R. 99, C. A. .. 

National Dwellings Society, Ltd. v. Sykes, (1894), 
3 Ch. 159; 63 L. J. Ch. 906 ; 42 W. R. 696; 
8 R. 758; 1 Mans. 457 . . 


21 

248 

597 

36 

110 

360, 427 

456, 590, 607 
952 


715. 716, 772, 
791 


National Exchange Co., of Glasgow v. Drew. 

(1855), 2 Marq., 103 .. 86 

National Flying Sendees, Ltd., In re, Cousins v. 

The Company, (1936), 1 Ch. D. 271, (1935), 

52 T. L. R. 37 .. .. 876 

National Funds Assurance Co., Re, (1878), 10 
Ch. D. 118; 48 L. J. Ch. 163; 39 L. T. 420; 

27 W. R, 302 595, 962 

National Insurance Corporation, ex parte ^ Re, 

Hallett, (1894), W. N. 156; 71 L, T. 408; 42 
W. R. 651; 1 Mans. 380; 10 R. 441 . . 403 

National Motor Mail Coach Co., Re, Anstis’ and 
McLean’s Claim, (1908), 2 Ch. 228 ; 77 L. J. 

Ch. 796; 99 L. T. 334 . . ., 304, 314 

National Provincial Bank of England v. United 
Electric Theatres, (1916), 1 Ch. 132; 85 L. J. 

Ch. 106; 114 L. T. 276; (1916), H. B. R. 56; 

80 J. P. 153; 14 L. G. R. 265; 60 Sol. J. 274; 

32 T. L. R. 174 835 

National Provincial Marine Insurance Co., Re, 


Gilbert’s Case, (1870), 5 Ch. 559; 18 W. R. 938 423, 430, 528. 

529, 532, 578 

National Reversionary and Investment Co., Ltd., 

In Re, Lamson Store Service Co., Ltd., (1895), 


2 Ch. 726 ; 64 L. J. Ch. 777 ; 73 L. T. 311; 

44 W. R. 42 . . 207 

National Telephone Co., Re, (1914), 1 Ch. 755; 

83 L. J. Ch. 552; 109 L. T. 389 ; 21 Mans. 

217; 58Sol. J. 12; 29T. L. R. 682 .. .. 137 

National Trust Co. v. Whicher, (1912), A. C. 377; 

81 L. J. P. C. 182; 106 L. T. 310 . . 851 

Nation’s Case, Re, Joint Stock Discount Co., 

(1867), L. R. 3 Eq. 77; 36 L. J. Ch. 112 . . 345 



TABLB OF CASES 


Ixvii 


l^aval Colliery Co., v. Commissioners of Inland 
Revenue, (1928), 136 L. T. R. 28; 138 L. T. R. 

593 ; 7 A. T. C. 48; 12 T. C. 1017 . . . . 1091 

Neal V. City of Birmingnam Tramway Co., (1910), 

2 Ch. 464 206 

Neal V. Quinn, (1916), W. N. 223 .. 599 

Nell V. Atlanta Gold and Silver Consolidated 

Mines, (1895). 11 T. L. R. 407 . . 628 

Nelson v. Anglo-American Land Mortgage Agency 
Co., (1897), 1 Ch. 130; 66 L. J. Ch. 112; 75 
L. T. 482; 45 W. R. 171 .. 826 

Nelson (E.) and Co. v. Faber and Co., (1903), 

2 K. B. 367 ; 72 L. J. K. B. 771; 89 L. T. 21; 

52 W. R. Dig. 21 ; 10 Mans. 427 . . 832 


Nelson v. James Nelson & Sons, (1914). 2 K. B. 

770 ; 83 L. J. K. B. 823; 110 L. T. 888 ; 30 
T. L. R. 368; C. A. .. 

New, Re, (1901), 2 Ch. 534 ; 70 L. J. Ch. 710; 

85 L. T. 174; 50 W. R. 17, C. A. . . 

New Balkis Eersteling, Ltd. v. Randt Gold Mining 
Co., (1904), A. C. 165; 73 L. J. K. B. 384; 

90 L. T. 494; 52 W. R. 561; 20 T. L. R. 396; 

(1903), 1 K. B. 461 .. 

Newbiggin-by-the-Sea Gas Co. v. .Armstrong. 

(1879), 13 Ch. D. 310; 49 L. J. Ch. 231; 41 
L. T. 637 ; 28 W. R. 217, C. A. . . 

New British Iron Co., Re, ex parte, Beckwith. 

(1898). 1 Ch. 324; 67 L. J. Ch. 164; 78 L. T. 

155; 46 W. R. 376; 14 T. L. R. 196; 5 Mans, 

168 

New Brunswick & C. R. & L. Co. v. Muggeridge. 

1860, 1 Dr. & Sm. 363 ; 30 L. J. Ch. 242; 

3 L. T. 651; 7 Jur. (N. S.), 132; 9 W. R. 193 
New Buxton Lime Co., In Re. Shaw’s Case, (1876), 

34 L. T. 715 

New Chile Gold Mining Co,. Re. (1888), 38 Ch. D. 

475 ; 57 L. J. Ch. 1042 ; 59 L. T. 506 ; 36 W. R. 

909 

New Chile Gold Mining Co., Re, (1890), 45 Ch. D. 

598 ; 60 L. J. Ch. 90; 63 L. T. 344 ; 39 W. R. 

59; 2 Meg. 355 .. 216, 219, 222 

New Chile Gold Mining Co., Re, (1892), W. N. 

193; 68 L. T. 15 .. 317, 435 

New Chinese Antimoney Co., Ltd., Re, (1916), 

2 Ch. D. 115; 85 L. J. Ch. 429; 114 L. T. 989; 

(1916), H. B. R. 8; 60 Sol. J. 513 148, 151 

Newdigate Colliery Co., Ltd., Re, Newdigate v. 

The Company, (1912), 1 Ch. 468 ; 81 L. J. Ch. 

235; 106 L. T. 133; 28 T. L. R. 207, C. A. . . 874 

New Flemming Spinning and Weaving Co., Ltd. 

V. Kessowji, (1885), 9 Bom. 373 .. .. 624 

Newlande v. National Employers’ Accident Asso- 
ciation, Ltd., (1885), 54 L. J. Q. B. 428 ; 53 
L. T. 242 ; 49 J. P. 628, C. A. .. 9 

New London and Brazilian Bank v. Brocklebank, 

(1882), 21 Ch. D. 302 ; 51 L. J. Ch. 711; 47 
L. T. 3; 30 W. R. 737, C. A. .. 


646, 647 
853 

222 

101 

629 

67, 312 
312 

209 


256 



Ixviii 


INDIAN COMPANIES MANUAL 


Newman (R. S.), Ltd., Re, RaphaePs Claim, (1916), 

2 Ch. 309 ; 86 L. J. Ch. 625; 115 L. T. 134; 
60 Sol. J. 585, C. A. .. 

New Mofussil Co., Ltd. v. Rusttomji Dhanjishaw 
Newavala, (1936), 38 Bom. L. R. 408 
New Mashonaland Exploration Co., In re, (1892), 

3 Ch. 577; 61 L. J. Ch. 617; 67 L. T. 90; 
41 W. R. 75; 8 T. L. R. 738 

New Par Consols, Re, (No. 1), (1898), 1 Q. B. 

573; 67 L, J. Q. B. 595; 5 Mans. 273 
New Sombrero Phosphate Co. v. Erlanger, (1878), 
3 App. Cas. 1213; 48 L. J. Ch. 73; 39 L. T. 
269 ; 26 W. R. 65 

Newspaper Proprietory Syndicate, Ltd., Re, 
Hopkinson v. Newspaper Proprietory Syndicate, 
Ltd., (1900), 2 Ch. 349 ; 69 L. H. Ch. 578; 83 
L. T. 341; 16 T. L. R. 452 
New’s Settlement, (1901), 2 Ch. 534 . . 

Newton v. Anglo-American Investment Co., 
(Debenture-holders, etc.), (1895), A. C. 244; 
64 L. J. P. C. 57; 72 L. T. 305; 43 W. R. 401 ; 
11 R. 438; 2 Mans. 246, C. A. .. 

Newton v. Birmingham Small Arms Co., Ltd., 
(1906), 2 Ch. 378; 75 L. J. Ch. 627; 95 L. T. 
135; 54 W. R. 621; 22 T. L. R. 664; 13 Mans. 
267 

New Travellers’ Chambers, Ltd., Re, (1895), 1 Ch. 
395 ; 64 L. J. Ch. 317; .. L. T. 89; 43 W. R. 
282; 2 Mans. 110; 13 R. 296; 12 T. L. R. 629 
New Westminster Brewery Co., Re, (1911), 105 
L. T. 946 ; 56 Sol. J. 141; W. N. 247 
New York Life Insurance (jo, v. Styles, (1889), 
14 A. C, 381; 59 L. J. Q, B, 291; 61 L. T. R. 
201; (1889), 2 Q. B. 439; 5 T. L. R. 621; 

2 T. C. 460 . . 

New Zealand Banking Corporation, Re, Sewell’s 
Case, (1868), L. R. 3 Ch. App. 131; 18 L. T. 2; 
16 W. R. 381 

New Zealand Gold Extraction Co., (Newbery- 
Vautin process) v. Peacock, (1894), 1 Q. B. 
622; 63 L. J. Q. B. 227; 70 L. T. 110; 9 R. 669, 
C. A. 

New Zealand Loan and Agency Co., Re, (1895), 
71 L. T. 693; 13 R. 197; 2 Mans. 82 
NiooPs, Case, Re, Royal British Bank, (1858-59), 

3 De G. & J. 387 ; 28 L. J. Ch. 257; 5 Jur. 
(N. S.), 205; 7 W. R. 217, C. A. . . 

NicoPs TufnelPs and Ponsonby Cases, In Re, 
Florence Land Co., (1885), ^ Ch. D. 421; 52 
L. T. 933 ; 9 T. L. R. 221, C. A. . . 

Noakes v. Noakes & Co., (1907), 1 Ch. 64; 76 L. J. 
Ch. 151; 95 L. T. 606 ; 71 J. P. 130; 23 T. L. R. 
16; 14 Mans. 28 

Nocton V. Ashburton (Lord), (1914), A. C. 932; 
83 L. J. Ch. 784; 111 L. T. 641; 30 T. L. R. 602 


663' 
16, 17 

606, 623 
642’ 

22, 220, 221 

647 

280' 

803, 807 

979, 983, 985, 
1015, 1020 

613 

175 

1070, 1108: 
339 

221, 401, 427 
430 

620 

723, 1011 

303, 312, 314 

851, 852 
57r 



TABLE OP CASES 


Ixix 


JSTordberg (J. A.), Ltd., Re, (1915), 2 Ch. 439; 

84 L. J. Ch. 830; 59 Sol. J. 717; 113 L. T. 988 178, 194 

Normandy v, Ind Coope & Co., Ltd., (1908), 1 Ch. 

84; 77 L. J. Ch. 82; 97 L. T. 872; 24 T. L. R. 

57; 15 Mans. 65 123, 252, 598, 

627, 761, 763 

Norman t;. Mitchell, (1854), 19 Beav. 278, (1854), 

5 De. G. M. & G. 648 ; 2 W. R. 247 430 

North Brazilian Sugar Factories, Re, (1887), 37 

Ch. D. 83; 57 L. J. Ch. 110; 58 L. T. 4 .. 827 

North British Artificial Silk, Ltd., ex parte, Re, 

Bolton, (1930), 2 Ch. 48 .. 219, 220, 425 

North Charter Land Exploration Co., v. Riordan, 

(1896), 13 T. L. R. 80 .. .. 42 

North Cheshire and Manchester Brewery Co. v. 

Manchester Brewery Co., (1899), A. C. 83; 

68 L. J. Ch. 74; 79 L. T. 645; 15 T. L. R. 110 111, 113 

North Eastern Insurance Co., Re, (1919), 1 Ch. 

198; 88 L. J. Ch. 121; 121 L. T. 223; 63 Sol. J. 

117 .. .. .. 599, 702, 706, 

720 

Northern Assurance Co., v. Famham United 
Breweries, (1912), 2 Ch. 125; 81 L. J. Ch. 358; 

106 L. T. 527; 19 Mans. 178; 28 T. L. R. 305; 

56 Sol. J. 360 .. .. 885 

North of England Protecting and Indemnity 

Association, Re, (1929), 45 T. L. R. 296 .. 174 

North Pole Ice Co., Ltd., and Reduced, Re, (1924), 

W. N. 131 .. .. 210 

Northumberland Avenue Hotel Co., Re, (1883), 

33 Ch. D. 16; 54 L. T. 777, C. A.; 35 W. R. 

Dig. 38 .. .. .. .. 245 

North West Transportation Co. v. Beatty, (1887), 

12 App. Cas. 589 ; 56 L. J. P. C. 102; 57 L. T. 

426 ; 36 W. R. 647 .. .. .. 576, 599, 718, 

779 

Norton v. Yates, (1906), 1 K. B. 112; 75 L. J. K. B. 

252; 54 W. R. 183 .. .. .. 894 

Nugent V. Nugent, (1908), 1 Ch. 546 ; 77 L. J. Ch. 

271; 98 L. T. 354; 24 T. L. R. 296 ; 52 Sol. J. 

262;C. A. .. .. .. .. 577, 814 

Nursery Spinning and Weaving Co., Ltd., (1881), 

6 Bom. 92 597 

Nusserwanji v. Gordon, (1882), I. L. R. 6 Bom. 265 663 


o 

•Oakbank Oil Co. v. Crum, (1883), 8 App. Cas. 65 

(H. L. Sc.) ; 48 L. T. 537; 31 W. R. Dig. 37 . . 239, 242, 968 

•Oakes v. Turquand, Re, Overend, Gurney & Co., 

(1867), L. R. 2 H. L. 325; 36 L. J. Ch. 949; 

16 L. T. 808; 15 W. R. 1201 .. 89, 344 

Oban and Aultmore Glenlivet Distilleries, (1903), 

5 Fraser, 1140 . . . . . . 206 

Oceana Development Co., (1912), W. N. 121; 56 

Sol. J. 537 . . . . . . . . 210, *221 

Ocean Coal Co. Ltd. v. The Powell Duffr3m S. 

Coal Co., (1932), 1 Ch. D. 654 ; 48 T. L. R. 290 286 



Ixx 


INDIAN COMPANIES MANUAL 


Odessa Tramways Co. v. Mendel, (1878), 8 Ch. D. 

236 ; 47 L. J. Ch. 505; 38 L. T. 731; 26 W. R. 

887, C. A. . . . . 312, 45^, 430,. 

439 445- 

Odes^ Waterworks Co., Ltd., Re, (1901), 2 Ch. 190 151 

Official Liquidator, U. P. Oil Mills Co., v. Jamna 

Prasad and others, (1933), 55 All. 417 . . 108 

Official Receiver v. Tailby, (1886), 18 Q. B. D. 29 819 

Ogle V. Knipe, (1869), 8 Eq. 434 .. .. 301 

O’Grady v. Bullcroft Main Collieries, Ltd.. (1932), 

17 T. C. 93; 11 A. T. C. 181 .. 1091 

Oldham v. Crosse, (1920), 1 Ch. D. 240 1056 

Oliver v. Bank of England, (1902), 1 Ch. 610; 71 

L. J. Ch. 388 ; 86 L. T. 248; 50 W. R. 340; 

18 T. L. R. 341 ; 7 Com. Cas. 89 . . 595 

Olympia, Ltd., Re, (1898), 2 Ch. 153; 67 L. J. Ch. 

433 ; 78 L. T. 629 ; 5 Mans. 139. C. A. 21, 26, 3^ 

Olympic Fire and General Re-assurance Co., Re. 

(1920), 2 Ch. 341 79 

Omnium Electric Palaces, Ltd. v. Baines, (1914), 

1 Ch. 332 ; 83 L. J. Ch. 372; 109 L. T. 964; 

21 Manson, 94; 58 Sol. J. 218; 30 T. L. R. 213, 

C. A, . . 24, 2a 

Omnium Investment Co., Re, (1895), 2 Ch. 127; 

64 L. J. Ch. 651; 2 Mans. 313 .. .. 211 

Ontario Jockey Club, Ltd. v. Samual McBridge, 

(1928), 30 Bom. L. R. 1329 .. .. 357 

Onward Building Society, Re, (No. 1), (1891), 2 
Q. B. 463; 60 L. J. Q. B. 752; 65 L. T. 516; 

40 W. R. 26, C. A. . . . . 343, 367 

Ooregum Gold Mining Co. of India v. Roper, 

(1892), A. C. 125; 61 L. J. Ch. 337; 66 L. T. 

427; 41 W. R. 90 .. 182, 332, 334, 

434 

Opera, Ltd., Re, (1891), 3 Ch. 260 ; 60 L. J. Ch. 

464; 64 L. T. 313; 39 W. R. 398 . . . . 838, 894 

Oriental Navigation (io. v. Bhanaram, (1922), 49 

Cal. 399 .. .. .. 756- 

Oriental Telephone Co., Re, (1891), W. N. 153 . . 175 

Ormerod’s Case, (1894), 2 Ch. 474; 63 L. J. Ch. 

578; 70 L. T. 795; 42 W. R. 701; 8 R. 715; 

1 Mans. 287 . . 42’ 

Orton fv. Cleveland Fire Brick and Pottery Co., 

(1865), 3 H. & C. 868; 11 Jur. (N. S.), 531; 

13 W. R. 869 . . . . 631 

Osborne v. Amalgamated Society of iiailway 

Servants, (1911), 1 Ch. 540 ; 80 L. J. Ch. 315; 

104 L. T. 267; 27 T. L. R. 289 . . .. 778 

Osborne v. Automatic Bottle Makers, Ltd., Re, 

(1926), 1 Ch. 412; 95 L. J. Ch. 185; (1926), 

W. N. 43; 134 L. T. 517; 70 Sol. J. 402 . . 832, 836 

Ottos Kopje Diamond Mines, Ltd., Re, (1893), 1 
Ch. 618; 62 L. J, Ch. 166; 68 L. T. 138; 41 
W. R. 258, C. A. . . 395, 436* 

Ounsworth v, Vickers, Ltd., (1915). 113 L. T. R. 

865 ; 3 K. B. 267; 84 L. J. K. B. 2036; 31 

T. L. R. 530 ; 6 T. C. 671 .. .. 1091 



TABLE OF CASES 


Ixxi 


Outlay Assurance Society, Re, (1887), 34 Ch. D. 
479; 56 L. J. Ch. 448; 56 L. T. 477; 35 W. R. 
343 

Ouvah Ceylon Estates v. Uva Ceylon Rubber 
Estates, (1910), 103 L. T. 416; 27 T. L. R. 24; 
27 R. P C. 753, C. A. . . 

Overend Gurney & Co., ex partem Re, Land Credit 
Co. of Ireland, (1869), L. R. 4 C^h. App. 460; 
39 L. J. Ch. 27; 20 L. T. 461; 17 W. R. 689 
OvTrend Gurney <fe Co. v, Gibb, (1872), L. R. 5 
H. L. 480; 42 L. J, Ch. 67 
Overend Gurney & Co. v. Gurney, (1869), 4 Ch. 

701; 39 L. J. Ch. 45; 21 L. T. 73 . . 

Oxford Benefit Building and Investment Society, 
Re. (1886), 35 Ch. D. 502 ; 56 L. J. Ch. 98; 
55 L. T. 598; 35 W. R. 116 

Oxted Motor Co., In re. (1921). 3 K. B. 32; 90 
L. J. K. B. 1145; 126 L. T. 56; 37 T. L. R. 737 


55 

110 

243, 251 
590, 608 
624 

949, 962, 963, 
970 

718, 774 


P 

Pacific Coast Coal Mines Ltd. v. Arbuthnot, 
(1917), A. C. 607 ; 86 L. J. P. C. 172; 117 
L. T. 613 

Page, ex parte, Re, Goldburg, (No. 2), (1912), 
1 K. B. 606 ; 81 L. J. K. B. 663; 106 L. T. 431 
Page V. International Agency and Industrial Trust, 
(1893), 62 L. J. Ch. 610; 68 L. T. 435; 3 R. 596 
Paisley Cemetery Co. v. Reith, (1928), 25 R. 

1080; 35 S. L. R. 947: 4 T. C. 1 . . 

Palace Billiard Rooms, Ltd. v. City Property 
Investment Trust Corporation. (1912). S. C. 5; 
49 Sc. L. R. 4 

Palace Hotel Co.. Ltd., Re, (1912), 2 Ch. 438; 
81 L. J. Ch. 695; 107 L. i . 521; 19 Mansions, 
295; 56 Sol. J. 649 . . 

Panama, New Zealand, etc., Royal Mail Ck)., Re, 
(1870), L. R. 5 Ch. App. 318; 39 L. J. Ch. 482; 
22 L. T. 424; 18 W. R. 441 
Pannafi Devichand v. Senaji Kapurchand, (1934), 
36 Bom. L. R. 786 

Parashottam Das Har Kishandas v. Central 
India Spinning, Weaving and Manufacturing 
Co., Ltd., (1918), 42 Bom. 579; 1 I. T. C. 11 
Parashuram Dattaram Shamdasani v. Tata Indus- 
trial Bank, Ltd., (1923), 47 Bom. 915 
Parbury^s Case, Re, Building Estates Brickfield^s 
Co., (1896), 1 Ch. 100; 65 L. J. Ch. 104; 73 
L. T. 506 ; 44 W. R. 107; 2 Mans. 616 
Parel Spinning and Weaving Co., Ltd., (In 
Liquidation) v. Maneck Haji, (1886), 10 Bom. 
483 

Parent Tyre Co., Ltd., Re, (1923), 2 Ch. 222; 
92 L. J. Ch. 358; 129 L. T. 244; 39 T. L. R. 
426; 67 Sol. J. 556 


745, 774 
281 
807 
1099 

213 

178 

835 

15 

1050, 1137 
711, 715 

317, 435 

433 

171, 174, 175 
177 



Ixxii 


INDIAN COMPANIES MANUAL 


Parker and Cooper v. Reading, (1926), 1 Ch. 975; 

96 L. J. Ch, 23; 136 L. T. 117 . . 

Parker, ex parte, Re, National and Provincial 
Marine Insurance Co., (1867), 2 Ch. 685; 15 
W. R. 1217 

Parker v. McKenna, (1874), 10 Ch. 96; 44 L. J. 
Ch. 425 ; 31 L. T. 739; 23 W. R. 271 

Park Gate Waggon Works Co., Re, (1881), 17 Ch. 

D. 234 ; 44 L. T. 901 ; 30 W. R. 20, C. A. 
Pamaby v. Lancaster Canal Co., (1839), 11 Ad. & 
El. 223; 3 Per. and Dav. 162; 9 L. J. Ex. 338 
Parrott and Parrott, Ltd. v. Stephensons, (1933), 
W. N. 522 

Parson’s Case, Re, European Central Ry. Co., 
(1869), L. R. 8 Eq. 656; 39 L. J. Ch. 64 . 

Parsons v. Sovereign Bank of Canada, (1913), A. C. 
160; 82 L. J. P. C. 60; 107 L. T. 572; 20 
Manson, 94; 29 T. L. R. 98 
Parsons v, Surgey, (1864), 4 F. & F. 247 
Partridge v. Rhodesia Goldfields, Ltd., Re, Rhodesia 
Goldfields, Ltd., (1919), 1 Ch. 239 ; 79 L. J. Ch. 
113; 102 L. T. 126; 54 Sol. J. 135 

Patent Castings Syndicate, Ltd. v. Etherington, 
(1919), 2 Ch. 254 ; 88 L. J. Ch. 398; 121 L. T. 
9; 63 Sol. J. 573 ; 35 T. L. R. 528, C. A. 

Patent File Co., Re, ex parte, Birmingham Banking 
Co., (1870), 6 Ch. 83; 40 L. J. Ch. 190; 
19 W. R. 193 

Patent Invert Sugar Co., Re, (1885), 31 Ch. D. 
166; 55 L. J. Ch. 924; 53 L. T. 698 ; 34 W. R. 
169, C. A. . . 

Patent Wood Keg Syndicate v. Pearse, (1906), 
W. N. 164 

Paterson (R.) and Sons, Ltd. v. Paterson, (1916), 
W. N. 352 ; 54 S. L. R. 19 
Paul’s Trustee v. Justice ix Sons, (1912), S. C. 1303, 
Court of Sessions; 48 S. L. R. 937; (1912), 
2 S. L. T. 141 

Payne v. Cork & Co., Ltd., (1900), 1 Ch. 308; 
69 L. J. Ch. 156; 82 L. T. 44; 48 W. R. 325; 
16 T. L. R. 135 

Pearson’s Case, Caerphilly Colliery Co., In re, 
(1877), 5 Ch. D. 336 ; 46 L. J. Ch. 339; 25 
W. R. 618 . . 

Peebles Hotel Hydropathic, Ltd., (1920), S. C. 303, 
347 ; 59 L. T. 78; 36 W. R. 899, C. A. 

Peek V. Derry, (1887), 37 Ch. D. 541; 57 L. J. Ch. 

347; 59 L. T. 78; 36 W. R. 899, C. A. 

Peek V, Gurney, (1873), L. R. 6 H. L. 377; 43 
L. J. Ch. 19; 22 W. R. 29 

Peel’s Case, Re, Barned’s Banking Co., (1867), 2 
Ch. 674; 36 L. J. Ch. 757; 16 L. t. 780; 15 
W. R. 1100 


757 

344 

74, 528, 576, 
593, 612, 647 

613, 622, 808 
603 
584 
319 

874 

799 

881 

633 

121, 123, 531 

200. 206, 459, 
756, 782 

459 

962 

448, 455 

250 

611 

194 

89 

68, 84, 85. 

87, 97 

53 



TABLE OF CASES 


Ixxiii 


Peel V. London and North-Western Ry., Co., 

(1907), 1 Ch. 5; 76 L. J. Ch. 152; 95 L. T. 897; 

23 T. L. R. 85; 14 Mans. 30, C. A. . . 

Pei^ and Ellam Jones, Ltd. v. Commissioners of 
Inland Revenue, 12 T. C. 82 
Pellatt^s Case, Re, Richmond Hill Hotel Co., 

(1867), 2 Ch. 527; 36 L. J. Ch. 120; 21 L. T. 

412; 18 W. R. 31 .. 317, 

Pell’s Case, Re, Heyford Ironworks Co., (1869), 

L. R. 5, Ch. App. 11; 39 L. J. Ch. 120; 21 
L. T. 412; 18 W. R. 31 .. 

Pelly, ex parte, Re, Anglo-French Co-operative 
Society. (1882), 21 Cn. D. 492; 47 L. T. 638; 

31 W. R. 177, C. A. .. 

Pender v. Lushington, (1877). 6 Ch. D. 70; 46 

L. J. Ch. 317 .. 99, 

Peninsular Life Assurance Co., Ltd., In re, (1935), 

37 Bom. L. R. 904 

Penny, cx parte, Re, Gresham Life Assurance 
Society, (1872), L. R. 8 Ch. 446; 42 L. J. Ch. 

183; 28 L. T. 150; 21 W. R. 186 . . 255, 

365, 

Pentelow’s Case, Re, Warren’s Blacking Co., (1869), 

4 Ch. 178; 39 L. J. Ch. 8; 20 L. T. 50; 17 
W. R. 267 . . 

Peoples Bank of Northern India, Ltd., (1932), 

I. R. Lah. 685 

Percival u. Wright. (1902), 2 Ch. 421; 71 L. J. Ch. 

846; 51 W. R. 31 ; 18 T. L. R. 697; 9 Mans. 443 255, 

Perkins, Re, ex parte, Mexican Santa Barbara 
Mining Co., (1890), 24 Q. B. D. 613; 59 L. J. 

Q. B. 226 ; 38 W. R. 710; 7 Morr. 32; 2 Meg. 

197, C. A. . . . . . . . . 256, 

Perrot and Perrott. Ltd. v. Stephenson, (1934), 

Ch. 171 

Perry’s Case, Re, Montrotier Asphalte Co., (1876), 

34 L. T. 716 . . 

Peinvian Guano Co., Re, ex parte, Kemp, (1894), 

3 Ch. 690 ; 63 L. J. Ch. 818; 71 L. T. 611; 

43 W. R. 170; 1 Mans. 423; 8 R. 544 
Peveril Gold Mines, Ltd., Re, (1898), 1 Ch. 122; 

67 L. J. Ch. 27; 77 L. T. 505 ; 46 W. R. 198; 

14 T. L. R. 86 ; 4 Mans. 398, C. A. . . . . 218, 

Phillips t'. Homfray, (1883), 24 Ch. D. 439 
Phillips V. Manufacturers’ Securities, Ltd., (1915), 

31 T. L. R. 451, (1917), 86 L. J. Ch. 305; 

116 L. T. 290 

Phirozshaw B. Petit v. Bai Goolbai, (1922), L. R. 

50 Ind. App. 276; (1923), 47 Bom. 790 (P. C.) 
Phoenix Electric Light and Power Co., Re, (1883), 

48 L. T. 260; 31 W. R. 398 
Phosphate of Lime Co. v. Green, (1871), L. R. 

7 C. P. 43; 35 L. T. 636 
Piarilal v. Muir Mills, (1919), 41, All. 619 


782 

1104 

324, 445 

333 

590 

100, 778, 
780 

419 

343, 364, 
529, 530 

307 

500 

308, 574, 
577, 580 


340, 361, 
454, 455 

704 

727 

630 

236, 245, 
250 
27 

455 

966 

781 

759 

402 



Ixxiv 


INDIAN COMPANIES MANUAL 


Piccadilly Hotel, Ltd., Re, Paul v. Piccadilly Hotel, 
Ltd., (1911), 2 Ch. 534; 81 L. J. Ch. 89; 105 
L. T. 775; 56 Sol. J. 52 

Pierce v. Jersey Waterworks Co., (1870), L. R. 5 
Ex. 209 ; 39 L. J. Ex. 156; 22 L. T. 519; 18 
W. R. 838 

Piercy, Re, (1907), 1 Ch. 289; 76 L. J. Ch. 116; 

95 L. T. 868; 14 Mans. 23 
Piercy t;. Mills & Co., (1920), 1 Ch. 77; 88 L. J. 

Ch. 509; 122 L. T. 20; 35 T. L. R. 703 
Pilkin (James) & Co., Re, (1916), 85 L. J. Ch. 

318; 114 L. T. 673; 60 Sol. J. 369 
Pinkey and Sons Steamship Co., Re, (1892), 3 Ch. 
125; 65 L. J. Ch. 66; 73 L. T. 149; 44 W. R. 
237 

Pioneer Alkali Works, Ltd. v. Amiruddin Salebhoy 
Tayabji, (1926), 28 Bom. L. R. 411 
Pittard v. Oliver. (1891), 1 Q. B. 474; 60 L. J. 
Q. B. 219; 64 L. T. 758; 55 J. P. 100; 39 W. R. 
311, C. A. 

Plantations Trust v. Bila (Sumatra) Rubber Lands, 
(1916), 85 L. J. Ch. 801; 114 L. T. 676 
Platt V. Rowe, (1909), 26 T. L. R. 49 
Player v. Crompton <fe Co., (1914), 1 Ch. 954 
Plunkett V. Narain Parasuram, (1898), 22 Bom. 
332; 1 I. T. C. 1 

Pondicherry Ry., Co., Ltd. v. Commissioner of 
Income Tax, (1931), 33 Bom. L. R. 1263 
Poole, Jackson and Whytes^ Case, Wincham 
Shipbuilding Boiler and Salt Co., In Re, 
(1878), 9 Ch. D. 322 ; 48 L. J. Ch. 48; 
38 L. T. 659; 26 W. R. 823 
Poole V. National Bank of China. Ltd., (1907), 
A. C. 229; 76 L. J. Ch. 458 ; 96 L. T. 889; 
23 T. L. R. 567; 14 Mans. 218 . 

Pool V. Guardian Investment Trust, (1922), 1 K. B. 
347 

Portsea Island Building Society v. Barclay, (1895), 
2 Ch. 298; 64 L. J. Ch. 579; 72 L. T. 744; 
12 R. 324; C. A. 

Portuguese Consolidated Copper Mines, Ltd., Re, 
Badman’s and Bosanquet’s Cases, (1890), 45 
Ch. D. 16; 63 L. T. 423; 39 W. R. 25; 2 Meg. 
249, C. A. 

Portuguese Consolidated Copper Mines, Ltd., Re, 
Steele’s Case, (1889), 42 Ch. D. 16(); 58 L. J. 
Ch. 813; 1 Meg. 246, C. A. 

Postage Stamp Automatic Delivery Co., Re, 
(1893), 3 Ch. 566 ; 61 L. J. Ch. 597; 67 L. T. 
88; 41 W. R. 29, C. A. 

Powell V London and Provincial Bank, (1893), 2 
Ch. 555 ; 62 L. J. Ch. 795 ; 69 L. T. 421; 41 
W. R. 545 ; 2 R. 482, C. A, 

Pramanath Sanyal v. Kali Kumar Dutta, (1925), 
52 Cal. 440 


846. 

241 

205 

529, 578, 592 
334, 434 

205 

422, 440^ 
799 

494, 496, 499 
360 
836 

1120 

1120 

431 

200 , 201 , 202 , 
203, 810 

972 

810 

594, 707 

309, 536, 537,. 
703, 707, 762 

577 

358. 

51 



TABLE OF CASES 


Ixxv 


Pratt (T. R.) (Bombay), Ltd. v. E. D. Sassoon 

& Co., Ltd., (1935), 37 Bom. L. R. 978 . . 534 

Prefontaine v. Grenier, (1907), A. C. 101; 76 

L. J. P. C. 4; 95 L. T. 623; 23 T. L. R. 27; 

13 Mans. 401 .. 595, 604, 624, 

967 

Prem Beharilal v. S. B. Billimoria & Co., (1926y, 

48 All. 502 .. .. .. 318, 434 

Princess of Reuss v. Bos. (1871), L. R. 5 H. L. 

176; 40 L. J. Ch. 655 ; 24 L. T. 641 .. 106, 107, 322, 

376 

Pritchard’s Case, Re, Taverone Mining Co., (1873;, 

8 Ch. App. 956 ; 42 L. J. Ch. 768; 29 L. T. 363; 

21 W. R. 829 .. .. 240^ 

Puddephatt v. Leith, (1916), 1 Ch. 200; 85 L. J. 

Ch. 185; 114 L. T. 454 ; 60 Sol. J. 210; 32 
T. L. R. 228 .. .. .. 778 

Pudumji D. <fe Co. v. N. H. Moos, (1925), 27 

Bom. L. R. 1218 .. 814, 835 

Pugh and Sharman^s Case, Re, Hercules Insurance 
Co., (1872), L. R. 13 Eq. ..6; 41 L. J. Ch. 

580 ; 26 L. T. 274 313, 319, 368, 

456 

Pulbroke v. New Civil Service Co-operation, 

(1878), 26 W. R. 11 .. 154 

Pulbrook V. Richmond Consolidated Mining Co., 

(1878), 9 Ch. D. 610; 48 L. J. Ch. 65; 27 

W. R. 377 ..99, 500, 504, 

505, 579, 640, 701, 703 

Pulsford V. Richards, (1853), 17 Beav. 87; 22 

L. J. Ch. 559; 17 Jur. 865; 1 W. R. 295 86 

Punt V. Symons <fe Co., Ltd., (1^3), 2 Ch. 506; 

72 L. J. Ch. 768; 52 W. R. 41; 10 Mans. 415 248, 249, 578. 

779' 

Purdie v. The King (Rex), (1914), 3 K. B. 112; 

83 L. J. K. B. 1182; 111 L. T. R. 531; 

30 T. L. R, 553 . . 1138 

Pyle Works Co., Re, (No. 1), (1890), 44 Ch. D. 

534 ; 59 L. J. Ch. 489; 62 L. T. 887 ; 38 
W. R. 674; 2 Meg. 83, C. A. 428, 431 

Pyle Works Co., Re, (No. 2), (1891), 1 Ch. 173; 

60 L. J. Ch. 114; 63 L. T. 628 ; 39 W. R. 235; 

2 Meg. 327 .. 802’ 


Q 

Quartz Hill Consolidated Gold Mining Co. v. 

Beall, (1882), 20 Ch. D. 501; 51 L. J. Ch. 874; 

46 L. T. 746 ; 30 W. R. 583 800 

Quebrada Railway Land and Copper Co., Re, 

(1889), 40 Ch. D. 363; 58 L. J. Ch. 332; 

60 L. T. 482; 1 Meg. 122 .. 202, 203 

Queen Empress v. Moss, (1894), I. L. R. 16 All. 88 620, 9W, 986 

Queensland Land and (i)oal Co., Re, Davis v. 

Martin, (1894), 3 Ch 181; 63 L. J. Ch. 810; 

71 L. T. 115; 42 W. R. 600 ; 8 R. 476 


890 * 



Ixxvi 


INDIAN COMPANIES MANUAL 


R 

R. v. Aspinall, (1876), 2 Q. B. D. 48; 46 L. J. 

M. C. 145; 36 L. T. 297; 25 W. R. 283, C. A. 
R. t». Beer, (1897), 20 AIL 126 
R. V. Buller, (1807), 8 East. 389 
R. V, Chester (Archdeacon), (1834), 1 A. & E. 342; 

2 Nev. & M. M. C. 413; 3 L. J. M. C. 95 

R. V. Cory Brothers, (1927), 1 K. B. 810; 96 L. J. 
K. B. 761; 136 L. T. 735 

R. V. Daily Mirror Newspapers, Ltd., (1922), 2 K. 
B. 530; 91 L. J. K. B. 712; 127 L. T. 218; 
39 T. L R 531 

R. 7;. D’Oyly, (1840), 12 A.“<fe E. 139; 4 Per. & 
Dav. 52 

R. V. Esdaile, (1858), 1 Fos. & Fin. 213; 6 W. 
R. 60 

R. V, Gaborian, (1809), 11 East. 77 

R. V. Government Stock Investment Co., (1878), 

3 Q. B. D. 442; 47 L. J. Q. B. 478; 39 L. T. 230 
R. V. (jumey and Others. Finlason’s (W. F.) 

Report on Case, (1870), 1 Vol. at page 254; 
(1869), 11 Cox. C. C. 414 
R. Hampstead B. C., (1917). 116 L. T. 212 
R. V. Hedger, (1840), 12 A. & E. 139; 4 Per. & 
Dav. 61 

R. V. Jackson, (1913), 3 K. B. 436; 82 L. J. K. B. 
1215; 109 L. T. 175; 77 J. P. 443; 11 L. G. R. 
1237; 29 T. L. R, 735 

R. V. Kylsant, (1932), 1 K. B. 442; 146 L. T. 21; 
23 Cr. App. R. 83; 48 T. L. R. 62; 101 L. J. 
K. B. 97 

R. V. Londonderry and Coleraine Ry. Co., (1849), 
13 Q. B. 998; 18 L. J. Q. B. 343; 13 Jur. 
939 ; 6 Ry. & Can, Cas. 1 
R. V. Owens, (1858), 28 L. J. Q. B. 316 
R. V, Wimbledon Local Board, (1882), 8 Q. B. D. 
459; 51 L. J. Q. B. 219; 46 L. T. 47; 46 
J. P. 292 ; 30 W. R. 400, C. A. 

R. V. Winchester, (1806). 7 East. 573 
Railway and Electric Appliances Co., Re, (1888). 
38 Ch. D. 597; 57 L. J. Ch. 1027 ; 59 L. T. 22; 
36 W. R. 730 

Railway Sleepers Supply Co., Re, (1885), 29 Ch. 
D. 204; 54 L. J. Ch. 720; 52 L. T. 731; 33 
W. R. 595 

Rainford v. James Keith and Blackman Co., 
am), 1 Ch. 296; 74 L. J. Ch. 156; 92 L. T. 
49; 21 T. L. R. 162; 12 Mans. 162; (1905), 
2 Ch. 147; 74 L. J. Ch. 531; 92 L. T. 786; 
54 W. R. 189; 12 Mans. 278, C. A.; 21 T. L. 
R. 582 

Raja Bahadur Shivlal Motilal v. The Bombay 
Cotton Manufacturing Co., Ltd., (1915), 17 
Bom. L. R. 484 

Raja Goculdas Mills, Ltd., (1924), 26 Bom. L. R. 
312 

Ramackers and Co., Ltd., (1929), 56 Cal. 976 


621 

338 

714 

716 

604 

603 

716, 792 

621, 963 
790 

781 

621 

700 

792 

710 

85, 621 

429 

708 


716, 783, 790 
714 

10, 11 
744 


120, 397 

162 

1085 

330 



TABLE OF CASES 


IXXVU' 


Kamaabhai v. Ghaabiram, (1918), 20 Bom. L. R. 

692; (1918), 42 Bom. 595 
Ramaswamy Iyer v. The Madras Times Co., 
(1915), 38 Mad. 991 

Ramaswamy v. Nagendra 3 ^an, (1895), 19 Mad. 32 
Ramdas v. Cotton Ginning Co., (1887), 9 All. 366 
Ramesh v. Jogini, (1920), 47 Cal. 901 
Ramkrishna Potdar v. Sholapur Spinning and 
Weaving Co., Ltd., (1934), Bom. L. R. 907 
Ramnarain v. Ram Kishen, (1911), 10 I. C. 505 
Ramsgate Victoria Hotel v. Monteflore, (1866), 
L. R. 1 Ex. 109; 35 L. J. Ex. 90; 4 H. & C. 
164; 13 L. T. 715; 12 Jur. (N. S.) 455; 14 
W. R. 335 

Ramskill v. Edwards, (1885*)*, 31 Ch. *b. 100; 55 
L. J. Ch. 81; 53 L. T. 949 ; 34 W. R. 96 
Rance^s Case, (1870), 6 Ch. 104; 40 L. J. Ch. 

277; 23 L. T. 828; 19 W. R. 291 
Randt Gold Mining Co., Re, (1904), 2 Ch. 468; 
73 L. J. Ch. 598; 91 L. T. 174; 53 W. R. 90; 
20 T. L. R. 619; 11 Mans. 159; 12 Mans. 93 
Randt Gold Mining Co. v. New Balkis Eersteling, 
(1904), A. C. 165; 73 L. J. K. B. 384; 90 
L. T. 494; 52 W, R, 561; 11 Manson. 159; 20 
T. L. R. 396 

Randt Gold Mining Co. v. Wainwright, (1901), 
1 Ch. 184; 70 L. J. Ch. 90; 84 L. T. 348; 17 
T. L. R. 29; 8 Mans. 61 

Ranga Pai and Another v. Baba and Anogher, 
(1897), 20 Mad. 398 

Ranger v. Great Western Ry., Co., (1854), 5 H. 
L. Cas. 86 

Ratan Singh v. Commissioner of Income Tax, 
Madras, (1926), 2 I. T. C. 294 
Reardon v. Provincial Bank of Ireland, (1896), 
1 Ir. R. 532, C. A. 

Reddaway v. Banham, (1896), A. C. 199; 65 L. J. 

Q. B. 381; 74 L, T. 289; 44 W. R. 638 
Reese River Silver Mining Co., In Re, Smith’s 

Case, (1867), L. R. 2 Ch. 604 
Reese River Silver Mining Co. v. Smith, (1869), 
L. R. 4 H. L. 64; 39 L. J. Ch. 849; 17 W. R. 
1024 

Reeves v. Watts, (1866), L. R. 1 Q. B. 412; 7 
B. & S. 523 ; 35 L. J. Q. B. 171; 14 L. T. 
478; 12 Jur. (N. S.) 565; 14 W. R. 672 
Regent Canal Ironworks, Re, (1867), W. N. 79 
Regents Canal Ironworks Co., In Re, (1876), 
3 Ch. D. 43; 45 L. J. Ch. 620 ; 35 L. T. 288; 
24 W. R. 687 

Regina v. Esdaile, (1858), 1 F. & F. 213; 6 W. 

R. 60 .. 

Regina v. Sir Charles Reed, (1880), 5 Q. B. D. 

483 ; 49 L. J. Q. B. 600 ; 42 L. T. 835 ; 44 J. P. 
633 ; 28 W. R. 787, C. A. 

Reg. V. lyJer, (1891), 2 Q. B. 588; 61 L. J. M. C. 

38; 60 L. T. 662; 56 J. P. 118, C. A. 

Reg. V. Lambeth, (1838), 8 A. & E. 356 


311, 367 

577, 598, 720 
16 
339 
343, 366 

104 

642 

324 

624 

606, 611 
222, 425 

448 

217, 218, 430 
868 
603 
1090 
453 
113 
90 


339, 343 


890 

706 

815 
621, 963 

805 

621 

780 



Ixxviii 


INDIAN COMPANIES MANUAL 


Reg. V. St. Pancras (Vestrymen), (1839), 11 A. & 
£. 15 ; 4 Per. & Dav. 66 

Reg. V. Tankard, (1894), 1 Q. B. 548; 63 L. J. 
M. C. 61; 70 L. T. 42; 58 J. P. 300; 42 W. R. 
350; 10 R. 149; 17 Cox, C. C. 719 
Rehden t». Wesley, 29 Beav. 230 
Reid, ex parte. Re, Joint Stock Discount Co., 
(1867), 36 L. J. Ch. 472 

Reid V. Explosives Co., Ltd., (1887), 19 Q. B. D. 
264 ; 56 L. J. Q. B. 388; 57 L. T. 439 ; 35 
W R 509 C A 

Reid V. Middleton, 1 T. & R. 455 
Reidpath’s Case, Constantinople and Alexandria 
Hotel Co, In Re, (1870), L. R. 11 Eq. 86; 
40 L. J. Ch. 39; 23 L. T. 834; 19 W. R. 219 
Reigate v. Union Manufacturing Co., (Rams- 
bottom), (1918), 1 K. B. 592; 87 L. J. K. B. 
724; 118 L. T. 479, C. A. 

Republic of Bolivia Exploration Syndicate, Re, 
(1914), 1 Ch. 139; 83 L. J. Ch. 235; 110 L. T, 
141; 21 Mansons, 67; 58 Sol. J. 321; 30 T. L. 
R. 146 

Reuse (Princess) v. Bos, (1871), L. R. 5 H. L. 
176; 40 L. J. Ch. 655 ; 24 L. T. 641 

Reversionary Interest Society, In Re, (1892), 1 Ch. 
615; 61 L. J. Ch. 379; 66 L. T. 460 ; 40 W. R. 
389 

Rex, i;. Kyslant, (1932), 1 k! B. 442; 146 L. T. 2i * 
23 Cr. App. R. 83; 48 T. L. R. 62; 101 L. J. 

K. B. 97 

Rex. V, Mayor of Dover, (1903), 1 K. B. 668 ; 72 

L. J. K. B. 210; 88 L. T. 296 ; 67 J. P. 81; 19 
T. L. R. 255; 1 L. G. R. 266 

Rex. V, Registrar of Companies, (1912), 3 K. B. 
23; 81 L. J. K. B. 914; 107 L. T. 62; 19 
Manson. 280 ; 28 T. L. R. 457 
Reynell v. Lewis, (1846), M. & W. 517 
Re3mell v. Sprye, (1852), 1 De. G. M. & G. 660; 
21 L. J. Ch. 633 

Rhodes v. Forwood, (1876), L. R. 1 App. Cas. 
256 ; 47 L. J. Ex. 396 ; 34 L. T. 890 ; 24 W. R. 
1078 

Richards and The Home Assurance Association, 
In Re, (1871), L. R. 6 C. P. Cas. 591; 40 
L J. C. P. 290 ; 24 L. T. 752; 19 W. R. 893 
Richardson’s Case, Re, Imperial Mercantile Credit 
Association, (1875), L. R. 19 Eq. 588; 44 L. J. 
Ch. 252; 32 L. T. 18; 23 W. R. 467 
Richmond’s Case, Painter’s Case, (1858), 4 K. & 
J. 305 ; 6 W. R. 779 

Risdon Iron and Locomotive Works v. Furness, 
(1906), 1 K. B. 49; 75 L. J. K. B. 83; 93 
L. T. 687; 54 W. R. 324; 22 T. L. R, 45; 11 
Com. Cas. 35 ; C. A. 

jRivett-Camac (L. W. J.) v. The New Mofuseil 
Co., Ltd., (1901), 3 Bom. L. R. 846; I. L. R. 
26 Bom. 54 


780 

17 

852 

345 

10, 869 
873 

309 

10, 663 

1019 

106, 107, 322, 
376 

175, 889 

85. 621 

781 

109 

27 

85 

10 

309 

313, 458 
529, 532 

595 

354 



TABLE OF CASES 


Ixxix 


Robert Stephenson & Co., Ltd., Re, (1913), 2 Ch. 

201; 107 L. T. 33; 66 Sol. J. 648, C. A. 837 

Roberts v. Executors, Lord Belhaven and Stenton, 

(1925), S. L. T. 466 ; 4 A. T. C. 499 ; 9 
T. C. 501 1091 

Robinson Printing Co. v. Chic, Ltd., (1905), 2 Ch. 

123; 74 L. J. Ch. 399 ; 93 L. T. 262 ; 53 W. R. 

681; 21 T. L. R. 446; 12 Mans. 314 .. 14, 875 

Robinson v. Burnell Vienne Co. Brewery, (1904), 

2 K. B. 624; 73 L. J. K. B. 911; 91 L. T. 375; 

52 W. R. 526 ; 20 T. L. tt. 284 838 

Robson V. Premier Oil and Pipe Lime Co., (1915), 

2 Ch. 124; 59 Sol. J. 475; 31 T. L. R. 420, 

C. A. .. 779 

Robson V. Smith, (1895), 2 Ch. 118; 64 L. J. Ch. 

457; 72 L. T. 559 ; 43 W. R. 632; 13 R. 529; 

2 Mans. 422 . . 804 

Roebank Printing Co.. Ltd. v. Commissioners of 
Inland Revenue. (1928), S C. 701; 13 T. C. 

864; S. L. T. 472; 7 T. A. C, 406 1090 

Rogers and Co. u. British and Colonial Collier>' 

Supply Association, (1899), 68 L. .1. Q. B. 14; 

79 L. T. 494 ; 6 Mans. 305 886 

Roger’s Case Harrison’s Cases, Universal Banking 
Co., In Re, (1868). L. R. 3 Ch. App. 633; 

18 L. T. 779; 16 W. R. 556 312 

Rogers Pyatt Shellac & Co. v. Secretary of State 

for India, (1925). 52 Cal. 1 ; 1 I. T. C. 363 1117 

Rogers, Re, (1860), 1 Dr. & Sm. 338 ; 30 L. J. 

Ch. 153; 3 L. T. 397 ; 6 Jur. (N. S ), 1363; 


9 W. R. 64 


893 

Rogers v. Clifton. (1803). 3 B. & P. 587 

Roney’s Case, Stock's Case, Re, Llanharry 
Haematite Iron Ore Co., (1864), 4 De G. J. 

& S. 426 , 33 L. J. Ch. 731; 10 Jur. .N. S.) 

800 

790; 12 W. R. 814, C. A. 

Roopchand v. National Bank of India, 

Ltd., 

773 

Ross. Re, Wingfieid d, Blair, (1907), 1 Ch. 

482 i 

396 

76 L. J. Ch. 362; 96 L. T. 814 

Ross V. Estates Investment CJo., (1868), 3 
App. 682 ; 37 L. J. Ch. 873; 19 L. T. 

cii. 

61; 

889 

16 W. R. 1151 


96 


Rotherham Alum and Chemical Co., Re, (1883), 

25 Ch. D. 103; 53 L. J. Ch. 290; 50 L. T. 

219; 32 W. R. 131, C. A. 240, 245 

Roundwood Colliery Co. Re, Lee v. Roundwood 
Colliery Co., (1897), 1 Ch. 373 ; 66 L, J. Ch. 

186; 75 L. T. 641; 45 W. R. 324, C. A. . . 836 

Rousell V. Burnham, (1909), 1 Ch. 127; 78 L. J. 

Ch. 94; 100 L. T. 39; 25 T. L. R. 61; 16 
Mans. 30 . . . . 86, 315 

Rowell & Son v. Inland Revenue Commissioners, 

(1897), 2 Q. B. 194; 66 L. J. Q. B. 528 892 

Rowell V. John Rowell & Sons, Ltd., (1912). 2 Ch. 

609 ; 81 L. J. Ch. 759; 107 L. T. 374; 19 
Manson. 371; 56 Sol. J, 704 


224 



INDIAN COMPANIES MANUAL 


Ixxx 


Rowland's Case, Newport and South Wales 
Shipowners’ Co., In Re, (1880), W. N. 80; 
42 L. T. 785 ; 28 W. R. Dig. 39 
Royal Aquarium v. Parkinson, (1892), 1 Q. B. 443 
Royal British Bank v. Turquand, (1856), 6 E. & 
B, 327; 24 L. J. Q. B. 327; 1 Jur. (N. S.) 1086 

Royal Calcutta Turi Club v. Secretar>^ of State, 
(1921), 48 Cal. 844 

Royal Insurance Co. Ltd. v. Stephen, (1928), 
‘ 44 T. L. R. 630 ; 7 A. T. C. 307; 14 T. C. 22 

Royal Insurance Co. v. Watson, (1897), A. C. 1; 

66 L. J. Q. B. 1; 75 L. T. R. 334; 13 T. L. R. 

37; 3 T. C. 500 

Ruben and Ladenburg v. Great Fingall Consoli- 
dated, (1906), A. C. 439; 75 L. J. Ch. 843; 
95 L. T. 214; 22 T. L. R. 712; 13 Mans. 248 

Rule y. Jewell, (1881), 18 Ch. D. 660 ; 29 W. R. 
755 

Rumball v. Metropolitan Bank, (1877), 2 Q. B. D. 
194; 46 L. J. Q. B. 346; 36 L. T. 240; 
25 W. R. 366 

Russell’s Executor’s Case, (1871), 15 Sol. J. 790 
Russell V. East Anglian Rail, Co., (1850), 3 Mac. 

& G. 104 .. .. 

Rus.sell V. Wakefield Waterworks Co., (1875), L. R. 
20 Eq. 474; 44 L. J. Ch. 496; 32 L. T. 685; 
23 W. R. 887 

Russian Spratts Patent, Ltd., In Re, Johnson v. 
Russian Spratts Patent, Ltd. (1898), 2 Ch. 149; 

67 L. J. Ch. 381; 78 L. T. 480 ; 46 W. R. 514 
Rutherford v. Farmery, (1915), R. No. 1524 


390, 435* 
793 

241, 242, 701, 
762 

1070 

1114 

1088, 1092 

12. 243. 370, 
373, 390, 395 

220 

812 

462 

872 

98, 101 

424 

741 


S 

Sabatier v. Trading Co., (1926), 62 L. J. N. C. 
474; (1927), 1 Ch. 495; 96 L. J. Ch. 211; 71 
Sol. J. 104; 136 L. T. 574; W. N. 21 
Sale Hotel and Botanical Gardens, Re, (1898), 
78 L. T. 368; 46 W. R. 617; 14 T. L. R. 334, 
C. A. 

Salinas of Maxico, In Re, London and Rhodesian 
Mining and Land Co., In Re, (1919), W. 
N. 311 

Salisbury Gold Mining Co. v, Hathom, (1897). 
A. C. 268 ; 66 L. J. P. C. 62; 76 L. T. 212; 
45 W. R. 591 

Salisbury- Jones and Dale’s Case, (1894), 3 Ch. 
356 ; 64 L. J. Ch. 27; 71 L. T. 284; 1 Mans. 
431; 7 R. 304, C. A. .. 

Salmon v. Quin and Axtens, (1909), 1 Ch. 311; 
78 L. J. Ch. 367; 100 L. T. 161; 25 T. L. R. 
164; 16 Mans. 127; 53 Sol. J. 150 
Salmon v. Quin and Axtens, (1909), A. C. 442; 
78 L. J. Ch. 506; 100 L. T 820 ; 25 T. L. R. 
590; 16 Mans. 230; 53 S. J. 575 


983 

25 

211 

716, 772, 791 
241, 505 
527 
727 



TABLE OP CASES 


Ixxxi 


Salomon v, Salomon & Co., (1897), A. C. 22; 66 
L. J. Ch. 35; 75 L. T. 426; 45 W. R. 193; 
13 T. L. R. 46; 41 Sol. J. 63; 4 Mans. 89 

281, 718, 807, 

Salter v. Leas Hotel Co.. Re, Leas Hotel Co., 
(1902), 1 Ch. 332 ; 71 L. J. Ch. 294 ; 86 L. T. 
182; 50 W. R. 409; 18 T. L. R. 236; 9 Mans. 
168 

Salton V, New Beeston Cycle Co., (1899), 1 Ch. 
775; 68 L. J. Ch. 370; 80 L. T. 521; 47 
W. R. 462 

Sampson v. Pattison, (1842), 1 Hare, 533 
Samuel v. Inland Revenue Commissioners, (1918), 

2 K. B. 553 ; 88 L. J. K. B. 588; 119 L. T. 
542 ; 34 T. L. R. 552 

Sandys, ex parte, Re, Railway Time Tables 
Publishing Co., (1889), 41 Ch. D. 38; 42 Ch. 
D. 98; 58 L. J. Ch. 504 ; 61 L. T. 94; 37 
W. R. 531; 1 Meg. 208, C A. 

Sarat Chandra v. Tarak Chandra, (1924), I. L. R. 

51, Cal. 916 .. .. 

Sargent, ex parte, Re, Tahiti Cotton Co. (1874), 
L. R. 17 Eq. 273; 43 L. J. Ch. 425; 22 
W. R. 815 

Sassoon United Mills. Ltd., (E. D.), In Re, (1928), 
30 Bom. L. R. 598 

Saunders (T. H.) & Co., Re, (1908), 1 Ch. 415; 

77 L. J. Ch. 289; 98 L. T. 533; 24 T. L. R. 
263 ; 52 Sol. J 225; 15 Mans. 142 

Scadding v. Lorant, (1851), 3 H. L. C. 418; 15 
Jur. 955 

Scholev V. Central Railway of Venezuela, (1868), 

9 Eq. 266 

Schweppes, Ltd., In Re, (1914), 1 Ch. 322; 83 
L. J. Ch. 296; 110 L. T. 246; 21 Manson, 82; 
58 Sol. J. 185; 30 T. L. R. 201, C. A. 

Scientific Poultry Breeders Association, Re, (1933), 

1 Ch. 227 ; 49 T. L. R. 4 

Scottish North American Trust, Ltd. v. Farmer, 
(1910), S. C. 966; (1912), S. C. (H. L.) 26; 
47 S. L. R. 834; A. C. 118; 81 L. J. P. C. 81; 
105 L. T. R. 833 ; 5 T. C. 693 
Scottish Petroleum Co., In Re, Wallace's Case, 
(1883), 23 Ch. 413; 49 L. T. 348; 31 W. R. 
846, C. A. . . 

Scottish Quion and National Insurance Co. v. 
Smiies, (1889), 16 R. 624 ; 26 S. L. R. 330; 

2 T C 551 

Seal t;. Claridge, (1881), 7 Q. B. D. 516 ! 

Secretary, Board of Revenue v. B. Muniswami 
Chetty, (1924), 47 Mad. 653 . 

Sedgwick, Collins & Co. v. Rossia Insurance Co. 

of Petrograd, (1926), 1 K. B. 1 
Services Club Estate Syndicate, Ltd., (1930), 1 Ch. 

78 

Sethna (R. D.) v. The National Bank of India, 
(1912), 36 Bom. 334 


26, 107, 280, 
820, 1052, 1059 

871 

241, 631 
853 

972 

317, 334, 435 
640 

343, 366, 396 

177, 343 

402 
792 
93, 96 

178, 193 
172 

1102 

85. 93, 339, 

640, 641, 706 

1107, 1108 
106 

1087 

988 

887 

390, 396 



bcxxii 


INDIAN COMPANIES MANUAL 


Severn and Wye and Severn Bridge Rail Co., 
In Re, (1896), 1 Ch. 559; 65 L. J. Ch. 400; 
74 L. T. 219; 44 W. R. 347; 12 T. L. R. 262; 
3 Mans. 90 

Sewell's Case, Re, New Zealand Banking Cor- 
poration, (1868), L. R. 3 Ch. App. 131; 18 
L. T. 2; 16 W. R. 381 

Shackleford, Fort & Co. v. Dangerfield, (1868), 
L. R. 3 C. P. 407; 37 L. J. C. P. 151; 4 
W. R. 675 

Shamdasani, (P. D.), In Re. (1929), Bom. L. R. 
1144 

Shamdasani, (P. D.) v. Pochkhanawala, (1927), 29 
Bom. L. R. 722 

Sharpe, Re, Bennett, Masonic and General Life 
Assurance Co., Ltd. v. Sharpe. (1892), 1 Ch. 
154; 61 L. J. Ch. 193; 65 L. T. 806 ; 40 W. R. 
241 C A. 

Sharpley v. South and East Coast Rv. Co.. (1876), 
2 Ch. D. 663 ; 46 L. J. Ch. 259; 35 L. T. 
71, C. A. 

Sharp V. Dawes, (1876), 2 Q. B. D. 26; 46 L. J. 

Q. B. 104; 36 L. T. 188; 25 W. R. 66, C. A. 
Shaw, ex parte, Re, (1877), 2 Q. B. D. 463; 46 
L. J, Q. B. 394; 36 L. T. 573; 25 W. R. 569, 
C A 

Shaws, Bryant & Co., Re, (1901). W. N. 124 .. 
Shaw’s Case, In Re, New Buxton Lime Co., (1876), 
34 L. T. 715 

Shaw V. Holland, (1900), 2 Ch. 305; 69 L. J. Ch. 

621; 82 L. T. 782; 48 W. R. 681, C. A. 

Shaw V. Tati Concessions. (1913), 1 Ch. 292; 82 
L, J. Ch. 159; 108 L. T. 487; 20 Manson. 
104; 57 Sol. J, 322 ; 29 T. L. R. 261 
Sheffield Corporation v. Barclay, (1905), A. C. 392; 
74 L. J. K. B. 747; 93 L. T. 83; 69 J. P. 385; 
54 W. R. 49; 21 T. L. R. 642; 10 Com. Cas. 
287; 12 Mans. 248 ; 3 L. G. R. 992 . . 

Sheffield (Lord) v. London Joint Stock Bank, 
(1888), 13 App. Cas. 333; 57 L. J. Ch. 986; 
58 L. T. 735; 37 W. R. 33 
Sheffield Nickel Co. v. Unwin, (1877), 2 Q. B. D. 
214; 46 L. J. Q. B. 299 ; 36 L. T. 246; 25 
W. R. 493 

Sheldrick v. South African Breweries, (1923), 1 

K. B. 173; 39 T. L. R. 26; 128 L. T. R. 485 ; 2 

A. T. C. 1 . . 

Shepheard v. Bray, (1906), 2 Ch, 235; 75 L. J. Ch. 
633; 95 L. T. 414; 54 W. R. 556; 22 T. L. R. 
625; 13 Mans. 279; (1907), 2 Ch. 571; 76 

L. J. Ch. 692; 24 T. L. R. 17. C. A. 
Shepherd v. Harris, (1905), 2 Ch. 310; 74 L. J. Ch. 

574, 93 L. T. 45; 53 W. R. 570 ; 21 T. L. R. 597 
Sherrington’s Case, Fisher’s Case, (1886), 31 Ch. 
D. 120; 55 L. J. Ch. 497 ; 53 L. T. 832 ; 34 
W. R. 49, C. A. 

Sherwell v. Combined Incandescent Mantles 
Syndicate, (1907), W. N. 110; 23 T. L. R. 482 


964 

339 

167. 168 
620 
987 

590. 611, 962 

92, % 

704, 730 

343, 366, 368 
628 

312 

255 

781 

357, 370 
352 
964 

1138 

91, 101 
852 

312 

76 



TABLE OF CASES 


Ixxxiii 


iShipman^s Case, Re, Joint block Discount Co., 

(1868), L. R. 5 Eq. 219; 37 L. J. Ch. 193; 16 
W. R. 354 . . . . 346 

Shorto V. Colwill, (1909), 101 L. T. 598; 26 T. L. R. 

55 40 

Shropshire Union Railways and Canal Co. v. R. 

(1875), L. R. 7 H. L. 496 ; 45 L. J. Q. B. 31; 

32 L. T. 283; 23 W. R. 709 
Shuttleworth v. Cox Bros. & Co., (Maidenhead), 

(1927), 2 K. B. 9; 96 L. J. K. B. 1J04; 43 
T. L. R. 83; 136 L. T. 337 
Sicilif’s (Scientific) Poultry Breeders Association, 

Ltd., Re, (1933), 1 Ch. 227 ; 49 T. L. R. 4 . . 

Sidebottom v. Kershaw, Leese & Co.. (1920), 1 Ch. 

154; 89 L. J. Ch. 113; 122 L. T. 325; 64 Sol. J. 

114; 36 T. L. R. 45, C. A. 

Siegert, (D. J. G. B.) & Sons, Ltd. ik Kerr, (1933), 

A. C. 550 .. 

Siemens Bros. & Co. v. Bums, (1918), 2 Ch. 324; 

87 L. J. Ch. 572; 119 L. T. 352, C. A. .. 778, 781, 850 

Silber Light Co., t;. Silber, (1879), 12 Ch. D. 717 101 

Silverstone, ex parte, Re, Goldburg, (1912), 1 K. B. 

384 ; 81 L. J. Iv. B. 382; 105 L. T. 959 .. 281 

Simm V. Anglo-American Telegraph Co. (1879), 5 
Q. B. D. 188; 49 L. J. Q. B. 392; 42 L. T. 37; 

44 J. P. 280; 28 W. R. 290, C. A. . . 369, 370 

Simpson v. Molson’s Bank, (1895), A. C. 270; 64 

L. J. P. C. 51; 11 R. 427 340, 361 

Simpson v. Westminster Palace Hotel Co., (1860), 

8 H. L. C. 712; 2 L. T. 707; 6 Jur. (N. S.) 985 98, 119, 123 

Sinclair v. Brougham, (1914), A. C. 398 ; 83 L. J. 

Ch. 465; 111 L. T. 1, 58 Sol. J. 302; 30 T. L. R. 

315 .. 597, 614, 803, 

810 

Singer Machine Manufacturing Co. v. Wilson, 

(1877), 3 App. Cas. 376 .. 112 

Sissons (Harold) & Co. v. Sissons, (1910), 54 Sol. 

J. 802 .. 639 

Skinner v. City of London Marine Insurance 
Corporation, (1885), 14 Q. B. D. 882; 53 L. T. 

191 ; 33 W. R. 628, C. A. 368 

Sleigh V. Glasgow and Transvaal Options, Ltd., 

(1904), 6 Fraser, 420; 41 S. L. R. 218; 11 
S. L. T. 593 .. .. .. 76 

Slobodinsky, Re, cx parte^, Moore, (1903), 2 K. B. 

517; 72 L. J. K. B. 883; 89 L. T. 190; 52 
W. R. 156; 19 T. L. R. 616; 10 Mans. 341 . . 281 

Slogger Automatic Feeder and Co., In re, Hoare v. 

The Company, (1915), 1 Ch. 478; 84 L. J. Ch. 

587; 112 L. T. 579; (1915), 1 H. B. R. 138; 59 

S. J. 272 .. .. 870 

Sly, Spink & Co., Re, Hretslet’s Case, (1911), 2 

Ch. 430; 81 L. J. Ch. 55; 105 L. T. 364 700, 706 

iSmedley v. Registrar of Companies, (1919), 1 K. B. 

97; 88 L. J. K. B. 345; 120 L. T. 277; 83 J. F. 

18; 35 T. L. R. 92 .. 


390, 396 

228 

172 

228 

977 


740 



Ixxxiv 


INDIAN COMPANIES MANUAL 


Smith, ex parte, In Re, Homer District Consolidated 
Gold Mines, (1888), 39 Ch. D. 546; 58 L. J. 
Ch. 134; 60 L. T. 97 .. 

Smith (John) and Sons, v. Moore, (1920), 1 S. L. T. 
60; (1921), 1 S. L. T. 331; (1920), 57 S. L. R. 
147; (1921). 58 S. L. R. 313; 37 T. L. R. 613; 
(1921), 2 A. C. 13; (H. L.) 125 L. T. R. 481; 
3 A. T. C. 369; (1920), S. C. 175; 12 T. C. 266 
Smith’s Case, (1^7), L. R. 2 Ch. App. 604 
Smith V. Anderson, (1880). 15 Ch. D. 247; 50 
L. J. Ch. 39; 43 L. T. 329; 29 W. R. 22, C. A. 
Smith V. Hull Glass Co., (1852), 11 C. B. 897; 
21 L. J. P. C. 106; 16 Jur. 595 ; 7 Ry. and 
Can. Cas. 287 

Smith II. Law Guarantee and Trust Society, (1904). 
1 Ch. 500. (1904), 2 Ch. 569; 73 L. J. Ch. 733; 
71 L. I’. 545; 20 T. L. R. 789; 12 Mans. 66, 
C A 

Smith V. jparinga Mines, Ltd.. (1906), 2 Ch. 193; 

75 L. J. Ch. 702; 94 L. T. 571 ; 13 Mans. 316 . . 
Smith V. Wilkinson, Re, Victoria Steam Boats Co., 
Ltd., (1897), 1 Ch. 158; 66 L. J. Ch. 21; 75 
L. T. 374; 54 W. R. 135 
Smyth V, Darley, (1849), 2 H. L. C. 789 
Sneath v. Valiev Gold (jo.. Ltd.. (1893), 1 Ch. 477; 

68 L. T. 602 ; 2 R. 292, C. A. . . 

Snow CW. R,), and Co., Ltd., In re, (1930), W. N. 
68 .. .. .. 

Societe Generale de Paris v. Walker, (1885). 11 
App. Cas. 20; 55 L. J. Q. B. 169; 54 L. T. 389; 
34 W. R. 662 . . 

Societe Generale v. Tramways Union, (1885), 14 
Q. B. D. 424 

Society for Promoting Employment of Women, 
(1927), W. N. 145; 71 Sol. J. 583 . . 

Somerset v. Land Securities Co., (1897), W. N. 29 
Somervail v, Cree, (1879). L. R. 4 App. Cas. 648, 
(H. L.-Sc.) ; 41 L. T. 353 ; 28 W. R. 34 
Sorabji v. Ishwardas, (1896), 20 Bom. 654 
Sorabji v. Sind Press Co., (1906), 8 Bom. L. R. 
478 

South African and Australian Exploration and 
Development Syndicate, Young v. Syndicate, 
(1896), 2 Ch. 268 ; 65 L. J. Ch. 638; 74 L. T. 
527 ; 44 W. R. 509 

Southern Brazilian Rio Grande do Sul Ry. Co., 
Ltd., Re, (1905), 2 Ch. 78; 74 L. J. Ch. 392; 
92 L. T. 598; 53 W. R. 489; 21 T. L. R. 451; 
12 Mans. 323 

Southern Counties Deposit Bank v. Rider and 
Kirkwood, (1895), 73 L. T. 374 . . 

South Llanharran Colliery Co., Re, ex parte, Jegon, 
(1879), 12 Ch. D. 503; 41 L. T. 567; 28 
W. R. 194, C. A. 

South London Greyhound Race Courses, Ltd., v. 
Wake, (1930), W. N. 243 


309, 344, 367,. 
536, 703'. 


1094, 1095 
90 

577, 1069 
594 

887 

536, 744, 792^ 

869 
741, 760 

744, 884, 885 

11 

256, 340, 34U 
361, 372 

340, 341 

172 

82 ^ 

198, 414, 428- 
747 

714 

121, 246, 252 
641, 758 

964 

373 ^ 



TABLE OF CASES 


Ixxxv 


:South of England Natural Gas and Petroleum Co., 

Re, (1911), 1 Ch. 573; 80 L. J. Ch. 358; 104 
L. T. 378; 65 Sol. J. 442; 18 Mans. 241 . . 75, 76 

South Western of Venezuela (Barquisimeto), Ry. 

Co., Re, (1902), 1 Ch. 701; 71 L. J. Ch. 407; 

86 L. T. 321; 50 W. R. 400 ; 9 Mans. 193 . . 632, 870 

Spackman v. Evans, (1868), L. R. 3 H. L. 171; 

37 L. J. Ch. 752; 19 L. T. 151 . . 215, 216, 218, 

224, 426, 1011, 1030 

Spanish Prospecting Co., Ltd., Re, (1911), 1 Ch. 

92; 80 L. J. Ch. 210; 103 L. T. 609 ; 27 

T. L. R. 76; 55 Sol. J. 63; 18 Mans. 191, C. A. 630, 950, 965, 

983 


Spargo’s Case, Re, Harmony and Montague Tin 
and Copper Mining Co., (1873), L. R. 8 Ch. 

App. 407; 42 L. J. Ch. 488; 28 L. T. 153; 21 
W. R. 306 424 

Sparks v. Liverpool Waterworks, (1807), 13 Ves. 428 218 

Speight V. Gaunt, (1883-84), 9 A. C. 5; 53 L. J. Ch. 

419; 32 W. R. 435 ; 50 L. T. 330 (H. L.) . . 852 

Spencer v. Ashworth Partington and Co., (1925), 

1 K. B. 589; 94 L. J. K. B. 447; 132 L. T. 753 425 

Spencer v. Kennedy, (1926), 1 Ch. D. 125; 95 

L. J. Ch. 240;‘l34 L. T. 591 .. .. 502, 503 

Spiers and Pond, Re, (1895), W. N. 135; 13 Rep. 

838; 2 Mans. 596 .. 170, 174, 177 

Spiller V. Mayo (Rhodesia) Development Co., 

Ltd., (1926), W. N. 78, 126 L. T. J. 212 .. 782 

Spill V. Maule, (1869), L. R. 4 Ex. 232 . . 800 

Spink (Bournemouth), Ltd. v. Spink, (1936), 1 Ch. 

544 . . . . . . . . 508 

Spitzel V. Chinese Corporation, (1899), 80 L. T. 

347; 15 T. L. R. 281; 6 Mans. 355 .. .. 310 

Springbok Agricultural Estates, Re, (1920), 1 Ch. 

563 ; 89 L. J. Ch. 362; 123 L. T. 322; (1920), 

B. &. C. R. 107 . . . . 138, 151 

Squire (Henry), Cash Chemist v. Ball Baker and 
Co., (1911), 106 L. T. 197; 27 T. L. R. 269; 
affirmed, 28 T. L. R. 81, C. A. . . . . 1020 

Sree Mahant Kishore Dossjee v. Coimbatore 

Spinning and Weaving Co., (19()2), 26 Mad. 79 350 

Standard Bank of South Africa v. Standard 

Bank, (1909), 25 T. L. R. 420 .. 112 

Standard Manufacturing Co. In re, Lowe and 
Others, ex parte, (1891), 1 Ch. 627; 60 L. J. Ch. 

292 ; 64 L. T. 487; 39 W. R. 369; 7 T. L. R. 

282; 2 Meg. 418, C. A. .. .. .. 832 

Standard Rotary Machine Co., Re, (1906), 95 

L. T. 829 . . . . . . . . 837 

Stanford v. Roberts, L. R. 6 Ch. App. 307 . . 866 

Stanley's Case, Re, British Provident, etc.. Associa- 
tion, (1864), 4 De G. J. & S. 407 ; 33 L. J. Ch. 

535; 10 L. T. 674; 12 W. R. 894, C. A. . . 807 

Staples V. Eastman Photographic Materials Co., 

(1896), 2 Ch. 303; 65 L. J. Ch. 682; 74 L. T. 

479, C. A. .. .. .. 136, 152, 962 



IxXXVi INDIAN COMPANIES MANUAL 

/ 

Stapley v. Read Bros., (1924), 2 Ch. 1; 40 T. L. R. 
442 ; 93 L. J. Ch. 513; 131 L. T. 629; 68 
Sol. J. 519 . . 

Starkey Bank of England, (1903), A. C. 114; 
72 L. J. Ch. 402 ; 88 L. T. 244; 51 W. R. 513; 
19 T. L. R. 312; 8 Com. Cas. 142 

Steel Corporation of Canada v. Thomas Ramsay, 
(1931), A. C. 274 

Steele’s Case, In Re, Portuguese Consolidated 
Copper Mines, (1889), 42 Ch. D. 160; 58 L. J. 
Ch. 813; 1 Meg. 246, C. A. 

Steinberg v, Scala (Leeds), Ltd., (1923). 2 Ch. 
452; 39 T. L. R. 542; 92 L. J. K. B. 944; 
129 L. T. 624; 67 Sol. J. 656 

Stephen Walters and Sons, Ltd., In re. (1926), 
W. N. 236 ; 70 Sol, J. 953 
Stem V. Ragina, (1896), 1 Q. B. 211 .. 

Stewart Precision Carburettor Co., Re, (1912), 
56 S. J. 413, 23 T. L. R. 335 . . 

Stewart’s Case, Re, Russian (Vyksounsky) Iron- 
works Co., (1866), 1 Ch. 574; 34 L. J. Ch. 
738; 14 L. T. 817; 12 Jur. (N. S.) 755; 14 
W. R. 943 . . 

Stocken’s Case, Re. Blakeley Ordnance Co.. (1868), 
3 Ch. 412; 37 L. J. Ch. 230; 17 L. T. 554; 16 
W. R. 322 

Stock’s Case, Roneys Case, Re, Llanhany’ 
Haematite Iron Co., (1864), 4 De G. J. & S. 
426; 33 L. J. Ch. 731; 10 Jur. (N. S.) 790; 12 
W. R. 814, C, A. 

Stone V. City and County Bank, (1878), 3 C. P. D. 

282 ; 47 L. J. C. P. 681; 38 L. T. 9, C. A. . . 
Stott and Ingham v. Trehearne, 3 A. T. C. 700 ; 9 
T. C. 69 

Stott V. Hoddinott, (1916), 7 T. C. 85 
Straffon’s Executor’s Case, (1852), 1 De G. M. & 
G. 576; 16 Jur. 435; 22 L. J. Ch. 194 
Strand Music Hall, Re, (1865), 3 De G. J. & S. 

147; 13 L. T. 177; 14 W. R. 6, C. A. 

Strand Wood Co., In Re, (1904), 2 Ch. 1; 73 L. J. 
Ch. 550; 90 L. T. 800 ; 53 W. R. 69; 11 Mans. 
291 

Stranton Iron and Steel Co., Re, (1873), L. R. 

16 Eq. 559 ; 43 L. J. Ch. 215 .. 

Strapp Bull, Sons & Co., (1895), 2 Ch. 1; 64 
L. J. Ch. 658; 72 L. T. 514; 43 W. S. 641; 
2 Mans. 441; 12 R. 387, C. A. 

Stringer’s Case, Re, Mercantile Trading Co., 
(1869), L. R. 4 Ch. App. 475; 20 L. T. 502; 17 
W. R. 654 . . 


Stuart V. Bell, (1891), 2 Q. B. 341 
Stuart V. Maskelyne British Typewriter, .Ltd., 
(1898), 1 Ch. 133; 67 L. J. Ch. 125; 77 L. T. 
579; 46 W. R. 294; 14 T. L. R. 108, C. A. . . 


954, 95^ 

530 ^ 

150 

309, 536, 537,. 
703, 707, 762* 

319, 457 

207 

353 

150, 194 

367 

217, 219, 220^ 

753 

761 

1103 

1090' 

358, 350 

890 

622 
367, 779 

872 

611, 963, 968, 
960 

793 

87& 



TABLE OF CASES 


Ixxxvii 


Studdert v. Grosvenor, (1886), 33 Ch. D. 628 ; 55 
L. J. Ch. 689 ; 55 L. T, 171; 50 J. P. 710; 34 
W. R. 754 . . 

Sturtevant Engineering Co., Ltd. v. Sturtevant 
Mills Co., of U. S. A., Ltd., (1936), 3 All. E. R. 
137 

Suffield (Lord) v. Inland Revenue Commissioners, 
(1908), 1 K. B. 865 ; 77 L. J. K. B. 746 ; 98 
L. T. 405 ; 24 T. L. R. 371; 15 Mans. 233 . . 

Sullivan v. Mitcalfe, (1880), 5 C. P. D. 455; 49 
L. J. C. P. 815; 44 L. T. 8; 29 W. R. 181, C. A. 
Sun Insurance Co. v, Clark, (1912), A. C. 443; 
81 L. J. K, B. 488; 106 L. T. R. 438; 19 T. L. R. 
303; 6 T. C. 59 

Sunken Vessel Recovery^ Co., In Re, Wood’s Case, 
(1858), 3 De. G. & J. 85; 28 L. J. Ch. 899; 
2 L. T. 68; 5 Jur. (N. S.) 1377 .. 

Sussex Brick Co., Re, (1904), 1 Ch. 598 ; 73 L. J. 
Ch. 308 ; 90 L. T. 426; 52 W. R. 371; 11 Mans. 
66, C. A. 

Sutherland (Duke of), v. British Dominions Land 
Settlement Corporation, (1926), Ch. 746; 95 
L. J. Ch. 542; 135 L. T. 732 
Sutton t'. English and Colonial Produce Co., (1902), 
2 Ch. 502; 71 L. J. Ch. 685 ; 87 L. T. 438; 
50 W. R. 571; 18 T. L. R. 647; 10 Mans. 101 
Swabev v. Port Darwin Gold Mining Co.. (1889) 
1 Meg. 385, C. A. 

Swedish Central Ry. Co. v. Thompson, (1925), A. C. 
495; 94 L. J. K. B. 527; 133 L. T. 97; 41 
T. L. R. 385; 9 Tax Cas. 342 . . 

Swenv V. Smith, (1869), L. R. 7 Eq. 324; 38 
L. J. Ch. 446; 17 W. R, Dig. Ch. 89 
Swinfen v, Swinfen, 29 Beav. 211 
Swire, Re, Mellor v. Swire, (1882), 21 Ch. D. 647; 

46 L. T. 437 ; 30 W. R. 525. C. A. . . 

Svke’s Case, Re, European Central Ry. Co., (1871), 
L. R. 13 Eq. 255; 41 L. Q. Ch. 251; 26 L. T. 92 
Symon’s Case, Re, Asiatic Banking Corporation, 
(1870), 5 Ch. 298; 39 L. J. Ch. 461; 22 
L. T. 217; 18 W. R. 366 

Symons (Walter), In Re. (1934), Ch. 308 


120 

111 

893 

72 

1112 

312 

344. 348 

351, 357 

358, 505, 506 
241, 251 

1115, 1116 

222 

852 

889 

424, 431 

318, 456. 457, 
458 
151 


T 

Tacon v. The Company, Re, Monolithic Building 
Co., Re. (1915), 1 Ch. 643 ; 84 L. J. Ch. 441; 
112 L. T. 619; 59 Sol. J. 332, C. A. 

Tahiti Cotton Co., Re, ex parte, Sargent, (1874), 
L. R. 17 Eq. 273; 43 L. J. Ch. 425; 22 W. R. 
815 

Tankard (R. v. Tankard), (1894), 1 Q. B. 548 .. 
Tarapaca and Tocopilla Nitrate Co., Re, (1917), 
W. N. 356; 63 Sol. J. 122 
Tata Iron and Steel Co., Ltd., (1921), 23 Bom. 
L. R. 576 .. 


818 

343, 366, 396 
17 

206 

1088 



Ixxxviii 


INDIAN COMPANIES MANUAL 


Tata Iron and Steel Co., Ltd., The, In Re, (1928), 

30 Bom. L. R. 229 .. .. .. 178 

Taimton v. Royal Insurance Co., (1864), 2 H. & 

M. 135; 33 L. J. Ch. 406; 10 Jur. (N. S.) 291; 

12 W. R. 549 .. .. 123 

Taunton v. Sheriff of Warwickshire, (1895), 2 Ch. 

319; 64 L. J. Ch. 497; 72 L. T. 712; 13 R. 

368, C. A. . . . . . . . . 838, 894 

Taurine Co., Re, (1884), 25 Ch. D. 118; 53 L. J. 

Ch. 271; 49 L. T. 514; 32 W. R. 129, C. A. . . 359, 702, 721 

Taylor, ex parte, Re, Goldsmid, (1887), 18 Q. B. D. 

295; 56 L. J. Q. B. 195 . . 

Taylor’s, Phillip’s, and Richard’s Cases, Re, 

National Bank of Wales, (1897), 1 Ch. 298; 

66 L. J. Ch. 222; 76 L. T. 1; 45 W. R. 401 . . 

Taylor i;. Midland Rail Co., (1860), 28 Beav. 287; 

29 L. J. Ch. 731; 6 Jur. (N. S.), 595; (1862), 

H. L. C. (Clark) 751; 31 L. J. Ch. 336; 6 L. T. 

73; 10 W. R. 382 ; 8 Jur. (N. S.) 419; 8 W. R. 

401 

Taylor t;. Taylor, (1870), L. R. 10 Eq. 477; 39 
L. J. Ch. 676; 18 W. R. 1102 
Teasdale’s Case, Re, County Palatine Loan and 
Discount Co, (1873), 9 Ch. 54; 43 L. J. Ch. 

578; 29 L. T. 707; 22 W. R. 286 . . 

Teede and Bishop, Ltd., Re, (1901), W. N. 52; 70 
L. J. Ch. 409 ; 84 L. T. 561; 17 T. L. R. 282; 

8 Mans. 217 

Telegraph Construction Co., Re, (1870). L. R. 10 
Eq. 384; 39 L. J. Ch. 723 ; 22 L, t. 649; 18 
W. R. 729 . . 

Tenby (Mayor of) Corporation v. Mason, (1908), 

1 Ch. 457 ; 77 L. J. Ch. 230 ; 98 L. T. 349; 

72 J. P. 89; 24 T. L. R. 254; 6 L. G. R. 233, 

C. A. 

Tewkesbury Gas Co., Ltd., Re, Tysoe v. The Com- 
pany, (1911), 2 Ch. 279; 80 L. J. Ch. 590; 105 
L. T. 300 ; 27 T. L. R. 511; 55 Sol. J. 616; 

18 Mans. 301 ; (1912) , 1 Ch. 1 ; 80 L. J. Ch. 723 ; 

105 L. T. 569 ; 28 T. L. R. 40; 56 Sol, J. 71; 

18 Mans. 395, C. A. .. .. 140, 850, 891 

Texas Land and Mortgage Co. v. Holtharm (1894). 

63 L. J. Q. B. 496; 10 T. L. R. 337; 3 T. C. 255 947, 1088, 1103 

Thames Ironworks Shipbuilding and Engineering 
Co., Ltd., Re, Farmer v. The Company, (1912), 

W. N. 66; 106 L. T. 674; 56 Sol. J. 413; 

28 T. L. R. 273 .. .. 875 

Theatrical Trust, In Re, Chapman’s Case, (1895), 

1 Ch. 771; 64 L. J. Ch. 488 ; 72 L. T. 461; 

43 W. R. 553; 13 R. 462; 2 Mans 304 10, 182, 335 

Thomas, Re, (1916), 1 Ch. 383; (1916), 2 Ch. 331; 

85 L. J. Ch. 519; 114 L. T. 885 ; 60 Sol. J. 

537 ; 32 T. L. R. 530, C. A. .. .. 969 

Thomas v. Hamlyn and Co., (1917), 1 K. B. 527; 

86 L. J. K. B. 1009; 116 L. T. 475; 33 T. L. R. 

129 


1085 
300, 345 

256 
402, 462 

223 

771 

213 

800 


1015, 1031 



TABLB OF CASES 


IxxxiK 


Thomson (Archibald), Black and Co., Ltd. v. 
Batty, (Commissioners of Inland Revenue), 
(1919), S. C. 289 ; 56 S. L. R. 185; 7 T. C. 158 
Thom V. Nine Reefs, Ltd., (1892), 67 L. T. 93 . . 

Tiessen v. Henderson, (1899), 1 Ch. 861; 68 L. J. 
Ch. 353 ; 80 L. T. 483 ; 47 W. R. 458 ; 6 Mans. 
340 

Tilbury Portland Cement Co., Re, (1893), 62 
L. J. Ch. 814; 69 L. T. 495 ; 3 R. 709 
Tilt Cove Copper Co., Re, (1913), 2 Ch. 588 ; 82 
L. J. Ch. 545; 109 L. T. 138; 57 Sol. J. 773 . . 
Tomkinson v. S. E. Railway Co., (1887), 35 Ch. 
675, 56 L. J. Ch. 932 ; 35 W. R. 758; 56 L. T. 
812 

Torbock v. Westbury (Lord), (1902), 2 Ch. 871; 

71 L. J. Ch. 845; 87 L. T. 165; 57 W. R. 133 
Torkington v. Magee, (1902), 2 K. B. 427 
Tothill’s Case, Re, Llanharrx’ Haematite Iron Co.. 
(1865), 1 Ch. 85; 35 L. J. Ch. 120; 13 L. T. 
485; 11 Jur. (N. S.) 1009; 14 W. R. 153 
Towers v. African Tug Co., (1904). 1 Ch. 558; 
73 L. J. Ch. 395; 90 L. T. 298; 52 W. R. 530; 
20 T. L. R. 292; 11 Mans. 198, C. A. 

Trade Auxiliary v. Vickers, (1873), 16 Eq. 298 
Transport Co., Ltd. v. Schomberg. (1905), 21 
T. L. R. 305 .. 

Transvaal Lands Co. v. New Belgium (Transvaal) 
Land and Development Co., (1914), 2 Ch. 488; 
84 L. J. Ch. 94; 112 L. T. 967; 59 Sol. J. 27; 
31 T, L. R. 1, C. A. .. 

Trenchard v. Wood Green and Hornsey Steam 
Laundry, Re, (1918), 1 Ch. 423 ; 87 L. J. Ch. 
171; 118 L. T. 501; 62 Sol. J. 349 . . 

Trevor v. Whitworth, (1887), 12 App. Cas. 409; 57 
L. J. Ch. 28; 57 L. T. 457; 36 W. R. 145 .. 

223, 224, 236, 246, 
Tricumdas Mills v. Haji Saboo, (1902), 4 Bom. 
L. R. 215 

Truman, Hanbury, Buxton & Co., Re. (1910), 2 
Ch. 498; 79 L. J. Ch. 740; 103 L. t. 553 
Truman’s Case, Re, Brewery^ Assets Corporation, 
(1894), 3 Ch. 272; 63 L. J. Ch. 635 ; 71 L. T. 
328 ; 43 W. R, 73; 1 Mans. 359 ; 8 R. 508 .. 
Trust and Agency Co. of Australasia, (1908), W. N. 

229 ; 25 T. L. R. 61 .. 

Tucker i;. Wilson, (1714), 1 P. Wms. 261; 5 Bro. 
P. C. 193 

Turnbull v. West Riding Athletic Club, Leeds, 
Ltd., (1894), 70 L. T. 92 

Turner v. Goldsmith, (1891), 1 Q. B. 544; 60 
L. J. Q. B. 247; 64, L. T. 301; 39 W. R. 547, 
C. A. 

Turquand v. Marshall, (1869), L. R. 4 Ch. App. 
376; 38 L. J. Ch. 639 ; 20 L. T. 766; 17 W. R. 
935 

Turton p. Turton,’ (1889), 42 Ch. D. 128; 61 L. T. 
571; 38 W. R. 22, C. A. 


1104 

869 

761 
807, 820 
869, 870 

120 

762, 773, 775 
365 

723 

99, 950, 963, 
968, 970 
707 

639, 643 

599, 600 
871 

124, 200, 222, 
271, 325, 962 

200 

214 

308 

167 

464 

598 

10 

607 


no 



xc 


INDIAN COMPANIES MANUAL 


Tussaud V. Tussaud, (1890), 44 Ch. D. 678; 59 
L. J. Ch. 631; 62 L. T. 633 ; 38 W. R. 503; 

2 Meg. 120 . . . . 110, 113 

Twycross v. Grant, (1877), 2 C. P. D. 469 ; 46 

L. J. Ch. 636 ;36L. T. 812; 25 W. R. 701, C. A. 21, 73, 97 
Twycross v. Grant, (No. 2), (1879), 4 C. P. D. 40 97 

Tyddvn Sheffrey State Quarries, Re, (1869), 20 

L. T. 105 . . . . 302 

Tvne Mutual Steamship Insurance Association v. 

Brown, (1896), 74 L. T. 283; 44 W. R. Dig. 31 725 

u 

Ulster Marine Insurance Co., Re, (1891). 27 L. R. 

Ir. 487 . . 170, 174, 530 

Umney u. Fire Proof Doors, Ltd., (1916), 2 Ch. 

142; 85 L. J. Ch. 444; 114 L. T. 994 ; 60 Sol. J. 

513 703, 704 

Underwood v. London Music Hall, Ltd., (1901). 2 
Ch. 309; 70 L. J. Ch. 743; 84 L. T. 759; 49 
W. R. 507; 17 T. L. R. 517; 8 Mans. 396 . . 134, 137, 154 

Union Bank, Allahabad, (The) ; (1925). 47 All. 669 623, 625 

Union India Sugar Mills Co.. Ltd., (1933), 55 All. 

810 . . .... 583 

Union Plate Glass Co., Re, (1889), 42 Ch. D. 513; 

58 L. J. Ch. 767 .. 203, 205 

Union Sugar Mills, v. Jai Deo, (1922), 44 AH. 151 343, 366 

United Provident Assurance Co., Re, (1910), W. N. 

199; 2 Ch. 477; 79 L. J. Ch. 639; 103 L. T. 531 445 

United Service Club, Simla v. R. (1921), 2 Lah. 

109; 1 I. T. C. 113 .. 1069< 

Universal Banking Corporation, In Re, Roger’s 
Case, Harrison’s Case, (1868), L. R. 3 Ch. 

App. 633 ; 78 L. T. 779; 16 W. R. 556 .. 312 

Universal Banking Corporation, Re, Gunn’s Case, 

(1867), L. R. 3 Ch. App. 40; 37 L. J. Ch. 40; 

16 W. R. 97 .. .. 310 

Universal Mutual Aid and Poor House Association, 

Ltd. V. Thoppa Naidu, (1933), 56 Mad. 26 . . 164, 177 

Usher’s Wiltshire Brewerv Co., Ltd., v. Bruce, 

K. B. D. (1914), 1 K. B. 357; 2 K. B. 891; 

(1915), A. C. 433; 84 L. J. K. B. 417; 31 

T. L. R. 104; 6 T. C. 399 .. 1098 

V 

Vadilal v, Manecklal, (1925), 49 Bom. 291 .. 99 

Vagliano Anthracite Collieries, Ltd., Re, (1910), 

W. N. 187; 79 L. J. Ch. 769; 103 L. T. 211; 

54 Sol. J. 720 .. .. .. 322, 336 

Vaidiswara Ayyar v. Siva S. Mudaliar, (1907), 31 

Mad. 66 . . . . . . 428 

Vallambrosa Rubber Co., Ltd., v. Farmer, (1910), 

S. C. 519; 47 S. L. R. 488; 5 T. C. 529 . . 1091, 1100 

Valletort Sanitary Steam Laundry Co., Re, Ward 

V. Valletort Sanitary Steam Laundry, (1903), 

2 Ch. 654 ; 72 L. J. Ch. 674; 89 L. T. 60; 19 

T. L. R. 593 


837 : 



TABLE OF CASES 


XCl 


Venables v. Baring Brothers and Co., (1892), 3 Ch. 

527 ; 61 L. J. Oh. 609 ; 67 L. T. 110; 40 W. R. 699 
Venezuela v. Kisch, L. R. 2 H. L. 123 . . 

Venkata Gurunath A. R. Seshayya v. Sri Tripura- 
sundari Cotton Press, (1926), 49 Mad. 468 .. 
Vemer v. General and Commercial Investment 
Trust Co., (1894), 2 Ch. 239 ; 63 L. J. Ch. 456; 
70 L. T. 516; 1 Mans. 136; 7 R. 170, C. A. . , 

Victoria (Malaya), Rubber Estates, Re, (1914), 
W. N. 307; 58 Sol. J. 706 
Victoria Steamboats Co., In Re, Smith v. Wilkinson, 
(1897), 1 Ch. 158; 66 L. J. Ch. 21; 75 L. T. 
374; 45 W. R. 135 

Victors u. Lingard, (1927), 1 Ch. 323 ; 96 L. J. Ch. 

132; 136 L. T. 476; 70 Sol. J. 1197 . . 

Viola V. Anglo-American Cold Storage Co., (1912), 
2 Ch. 305 ; 81 L. J. Ch. 581; 107 L. T. 118; 
19 Mans. 287 

Vollans V. Fletcher, (1847), 1 Ex. 20 . . 
Vundravandas Purshottamdas u- Cursondas 
Govindji, (1897), 21 Bora. 646 


812 

67 

971 

951, 952, %2, 
965, 1086 

216 

869 
599, 601 

872 

310 

867 


w 

Wakefield Rolling Stock Co., Re, (1892), 3 Ch. 

165; 61 L. J. Ch. 670; 67 L. T. 83; 40 W. R. 700 
Wakley, Re, (1920), 2 Ch. 205 ; 89 L. J. Ch. 321; 
64 Sol. J. 357; (1920), W. N. 102; 36 T. L. R. 
325 C A . . 

Walker’s Case, Re, Overend, Gurney & Co., (1866), 
L. R. 2 Eq. 554; 35 L. J. Ch. 826; 14 L. T. 32; 
14 W. R. 1008 

Walker v. Elmore’s German Meal Co., (1901), 85 
L. T. 767 

Walker v. London Tramways Co., (1879), 12 
Ch. D. 705 ; 49 L. J. Ch. 23; 28 W. R. 163 
Wallace’s Case, In Re, Scottish Petroleum Co., 
(1883), 23 Ch. 413; 49 L. T. 348 ; 31 W. R. 846, 
C. A. 

Wallace v. Universal Automatic Machines Co., 
(1884), 2 Ch. 547; 63 L. J. Ch. 598* 70 L. T. 
852; 1 Mans. 315; 7 R. 316; 10 T. L. R. 501, 
C. A. 

Wallingford v. Mutual Society, (1880), 5 App. Cas. 

685; 50 L. J. Q. B. 49; 43 L. T. 258 ; 29 W. R. 81 
Wall V. Exchange and Investment Corporation, 
(1926), 1 Ch. 143; 95 L. J. Ch. 132; 134 L. T. 
399 

Wall V. London and Northern Assets Corporation, 
(No. 1), (1898), 2 Ch. 469 ; 79 L. T. 249; 14 
T. L. R. 547, C. A. .. 

Wall V, London and Northern Assets Corporation, 
(No. 2), (1899), 1 Ch. 550 ; 68 L. J. Ch. 248; 
80 L. T. 70; 47 W. R. Dig. 35, 6 Mans. 312 . . 


427 


966 




345 



884 

248, 

249, 

978 

85, 

93, 

339, 

640, 

641, 

706 


869, 

892 



850 



772 

711, 

770, 

775, 


776, 

778 


772 



JiCll 


INDIAN COMPANIES MANUAL 


Wall V, London and Provincial Trust, (1920), 1 Ch. 

45; (1920), 2 Ch. 582; 88 L. J. Ch. 448 ; 63 
Sol. J. 705; 35 T. L. R. 597 .. 890, 971 

Walters Deed of Guarantee v. Walters, (1933), 

1 Ch. 321; (1933), W. N. 29 .. 978 

Walters Palm TolBfee, Ltd. v. Walters, (1933), 49 

T. L. R. 192 . . . . 528 

Walter Symans, In Re, (1934), Ch. 308 . . 151 

Wandsworth and Putney Gas Light and Coke Co. 

V. Wright, (1870), 22 L. T. 404; 18 W. R. 728 780 

Warburton v. Huddersfield Industrial Society, 

(1892), 1 Q. B. 213 .. .. .. 123 

Ward and Garfit^s Case, Re, Overend, Gurney 
Co., (1867), L. R. 4 Eq. 189; 36 L. J. Ch. 416; 

16 L. T. 148; 15 W. R. 631 343, 367 

Ward, ex parte, Re, (1868), L. R. 3 Ex. 180; 37 

L. J. Ch. 83; 18 L. T. 445; 16 W. R. 763 344 

Ward t;. Alpha Co.. Ltd., (1903), 1 Ch. 203; 72 
L. J. Ch. 91; 87 L. T. 646; 51 W. R. 201; 

10 Mans. 237 .. .. .. 887 

Ward V. Dublin North City Milling Co., (1919), 

1 Ir. R. 5 . . . . . . 966, 967 

Warner Engineering Co. v. Brennan, (1914), 30 

T. L. R. 191 .. .. 45, 79 

Warner International and Overseas Engineering 
Co. V. Kilbum, (1914), 84 L. J. K. B. 365; 

110 L. T. 456; 30 T. L. R. 284; (1914), W. N. 

61 C. A. . . 44 

Warring & Gillow v. Gillow and Gillow, (1916;, 32 

T. L. R. 389; 33 R. P. C. 173 . . 113 


Warwick (Countess of), S. S. Co., Ltd. v. Ogg, 

(1924), 131 L. T. R. 348; 2 K. B. 292; (1922), 

1 Ch. 517, W. N. 45; 66 S. J. 268 ; 91 L. J. Ch. 

333 ; 3 A. T. C. 331; 93 L. J. K. B. 736; 8 T. C. 

652 . . . . . . 1093, 1094 

Washington Diamond Mining Co., Re, (1893), 3 

Ch. 95; 62 L. J. Ch. 895; 69 L. T. 27; 41 
W. R. 681, C. A. .. 431 

Watney v. Musgrave, (1880), 5 Ex. D. 241, 49 L. J. 

Ex. 493; 42 L. T. R. 690; 28 W. R. 491; 1 T. C. 

272 .. .. .. 1099 

Watson, ex parte, Re, Companies Acts, (1888), 21 

Q. B. D. 301 .. .. 803, 806 

Watt V. Langsdon, (1929), 45 T. L. R. 619 . . 793 

Webb, Hale & Co. v. Alexandria Water Co., 

(1905), 93 L. T. 339; 21 T. L. R. 572 . . 377 

Webb V. Earle, (1875), L. R. 20 Eq. 556; 44 L. J. 

Ch. 608; 24 W. R. 46 .. .. 149 

Wedgwood C)oal and Iron Co., Re, (1877), 6 Ch. D. 

627 ; 37 L. T. 309 .. .. 377 

Weikersheim^s Case, Re, Land Credit of Ireland, 

(1873), 8 Ch. 831; 42 L. J. Ch. 435 ; 28 L. T. 

653 ; 21 W. R. 612 .. 321, 336 

Weir V. Barnett, (1877). 3 Ex. D. 32; 47 L. J. Ex. 

704 ; 38 L. T. 929 ; 26 W. R. 746, C. A. 591, 610 

Weir V. Bell, (1878), 3 Ex. D. 238 . . . . 591 

Welsbach Incandescent Gas Light Co., Ltd., Re, 

(1904), 1 Ch. 87; 73 L. J. Ch. 104; 89 L. T. 



TABLE OF CASES 


XClli 


645 ; 52 W. R. 327; 20 T. L. R. 122; 11 Mans. 
47, C. A. 

Welton v. Saffery, (1897), A. C. 299 ; 66 L. J. Ch. 
362 ; 76 L. T. 505 ; 45 W. R. 508; 13 T. L. R, 
340; 4 Mans. 269 

238 

Wenlock (Baroness) v. River Dee Co., (1885), 10 
App. Cas. 354 ; 54 L. J. Q. B. 577; 53 L. T. 62; 
49 J. P. 773 

Wenlock (Baroness) v. River Dee Co., (1887), i9 
Q. B. D. 155; 56 L. J. Q. B. 589 ; 57 L. T. 320; 
35 W. R. 822 C. A. 

Wemher, Re, ex parte, (1888), 59 L. T. 579 
Westcombe v. Hadnock Quarries, Ltd., (1931), 10 
A. T. C. 56; 16 T. C. 137 
West Cornwell Rail Co. t>. Mowatt, (1848), 17 
L. J. Ch. 366 . . 

Western Counties Steam Bakeries and Milling Co., 
Re, (1897), 1 Ch. 617; 66 L. J. Ch. 354; 
76 L. T. 239 ; 45 W. R. 418, C. A. . . 

Western India Turf Club Ltd., (1926), 50 Bom. 
648; (1926), 28 Bom. L. R. 1236; (1928), 30 
Bom. L. R. 105 

West India and Pacific Steamship Co., Re, (1868), 
9 Ch 11 * 19 L T 310 

West Laikdih Coal* Co., Ltd.* (1926), *53 Cal. 328 
Westminster City Council v. Treby, (1936), 2 Ch. 
D. 21^ 

Westminster Corporation v. Chapman, (1916), 
1 Ch. 161; 85 L. J. Ch. 334; 114 L. T. 63; 
(1916), H. B. R. 12; 80 J. P. 74 
West of England and South Wales District Bank 
V. Murch, (1883), 23 Ch. D. 138; 52 L. J. Ch. 
784; 48 L. T. 417; 31 W. R. 467 . . 

West of England Bank, Re, ex parte, Budden and 
Roberts, (1879), 12 Ch. D. 288 ; 48 L. J. Ch. 
764; 27 W. R. 906 .. 

Weston’s Case, Re, Cobre Copper Mining Co., 
(1870), 5 Ch. 614; 39 L. J. Cn. 753 ; 23 L. T. 
287; 18 W. R. 957 

Whaley Bridge Printing Co. v. Green, (1879), 5 
Q. B. D. 109; 49 L. J. Q. B. 329 ; 41 L. T. 674; 
28 W. R. 351 

Wheatcroft’s Case, In Re, Matlock Old Bath 
Hydropathic Co., (1873), 42 L. J. Ch. 853 ; 29 
L. T. 324 .. 

Wheatley, (1901), 85 L. T. 491 
Wheatley v, Silkstone and Haigh Moor Coal Co., 
(1885), 29 Ch. D. 715; 54 L. J. Ch. 778; 
52 L. T. 798 ; 33 W. R. 797 
Wheeler (M.), and Co. v. Warren, (1928), Ch. 840; 

97 L. J. Ch. 486; 139 L. T. 543 ; 44 T. L. R. 693 
Whimster and Co. v. Commissioners of Inland 
Revenue, (1928), 12 T. C. 813; (1926), S. C. 20; 
(1925), S. L. T. 623 .. 

White, ex parley Re, (1867), 16 L. T. 276 
Whitehall Court, Ltd., Re, (1887), 56 L. T. 280; 
3 T. L. R. 402 ; 35 W. R. Dig. 42 . . 


122, 161 


153. 182, 236,. 
248, 334, 434 


806, 807 


597, 810 
343, 366 

1101 

820 

624, 643, 1030 

1058, 1059 

207 

1052 

876 

876 


280 


403 


320, 457 


21 


9, 312, 1016 
280 


837 


1100 

367 

626 



XCIV 


INDIAN COMPANIES MANUAL 


Whiteley v. Adams, (1863), 15 C. B. 392 
Whitfield V. South Eastern Ry. Co., (1858), 
E. B. & E. 115 

Whitley Partners. Ltd., Re, Gallants Case, (1886), 
32 Ch. D. 337; 55 L. J. Ch. 540 ; 54 L. T. 912; 
34 W. R. 505, C. A. .. 

Whittaker v. Kershaw, (1890), 45 Ch. D. 320; 60 
L. J. Ch. 9; 63 L. T. 203 ; 39 W. R. 23, C. A. 
Wilcox & Co., Re, Hilder v.Wilcox & Co., (1903), 
W. N. 64 .. 

William Metcalfe & Sons, Ltd., (1933), 1 Ch. D. 
142 

Williams v. Chester and Holyhead Ry., Co., 
(1851), 15 Jur. 828 .. 

Williams v. The Colonial Bank, (1888), 38 Ch. D. 
388 ; 57 L. J. Ch. 826 ; 59 L. T. 343 ; 36 W. R. 
625; 4 T. L. R. 497 .. 

Wills V. Murray, (1850), 4 Ex. Reps. 843; 19 
L. J. Ex. 209 

Will V. United Lankat Plantations Co., (1912), 2 
Ch. 571, (1914), A. C. 11; 83 L. J. Ch. 195; 
109 L. T. 754 ; 21 Manson 24; 58 Sol. J. 29; 
30 T. L. R. 37 

W^ilmer v. McNamara & Co., (1895), 2 Ch. 245; 
64 L. J. Ch. 516; 72 L. T. 552; 43 W. R. 519; 
13 R. 513 .. 

Wilson, ex parte, Re, Crenver and Wheal Abraham 
United Mimng Co., (1873), 8 Ch. 45; 42 L. J. 
Ch. 81; 27 L. T. 597; 21 W. R. 46 
Wilson’s Case, (1869), 20 L. T. 962 .. 

Wilson’s C!ase, Re, Albert Life Assurance Co., 
(1869), L. R. 8 Eq. 240; 38 L. J. Ch. 526; 
21 L. T. 164; 17 W. R. 979 
Wilson V, Brett, (1843), 11 M. & W. 115 
Wilson V. Bury (Lord), (1880), 5 Q. B. D. 518; 
50 L. J. Q. B. 90; 44 L. T. 454 ; 45 J. P. 420; 
29 W. R. 269, C. A. .. 

Wimbledom Olympia, Ltd,, Re, (1910), 1 Ch. 630; 

79 L. J. Ch. 481; 102 L. T. 425; 17 Mans. 220 
Wise V. Lansdell, (1921), 1 Ch. 420; 37 T. L. R. 
167; 90 L. J. Ch. 178; (1920), B. & C. R. 145; 
124 L. T. 502 

Wolfe (Thomas), & Son, Re, (1912), W. N. 286 . . 
Wood Green and Hornsey Steam Laundry, In Re, 
Trenchard v. The Company, (1918), 1 Ch. 423; 
87 L. J. Ch. 171; 108 L. T. 501; 62 S. J. 349 . . 
Wood’s Case, (1873), L. R. 15 Eq. 236 
Wood’s Case, In Re, Sunken Vessel Recovery Co., 
(1858), 3 De G. & J. 85; 28 L. J. Ch. 899 ; 2 
L. T. 68; 5 Jur. (N. S.) 1377 .. 

Woods V. Winskill, (1913), 2 Ch. 303 ; 82 L. J. Ch. 

447; 109 L. T. 399 ; 57 Sol. J. 740 . . 

Wood V. Odessa Waterworks Co., (1889), 42 Ch. D. 

636; 58 L. J. Ch. 628 ; 37 W. R. 733; 1 Meg. 265 
Woolf V. East Nigel Gold Mining Co., Re, (1905), 
21 T. L. R. 660 

Worcester Corsetry, Ltd. v. Witting, (1936), 1 Ch. 
640 


798 

603 

106, 762 
444, 463 
886, 887 
145, 151 
9 

352 

716, 763, 792 

137, 150 
962 

# 

320, 457 
307 

320 

607 

577 

75 

402, 778 
216 

872 

367 

312 

876 

238, 966, 969 
629, 630 
497, 528 



TABLE OP CASES 


XCV 


'Worthington, cx parte, Re, Pathe Freres, (1914), 2 

K. B. 299 ; 83 L. J. K. B. 885; 110 L. T. 599; 

21 Manson. 119, C. A. . . . . . . 45, 79 

Wragg, Re, (1897), 1 Ch. 796 ; 66 L. J. Ch. 419; 

76 L. T. 397; 45 W. R. 557, C. A. . . 317. 333, 335. 

623 

Wright’s Case, Re, London and Mediteiranean 
Bank, (1871), L. R. 12 Eq. 331; 24 L. T. 899; 

19 W. R. 947; (1871), 7 Ch. App. 55; 41 L. J. 

Ch. 1; 25 L. T. 471; 20 W. R. 45 . . . . 342, 762 

Wright V. Horton, (1887), 12 App. Cas. 371; 56 

L. J. Ch. 876 ; 58 L. T. 782 ; 52 J. P. 179; 

36 W. R. 17 . . . . 825 

Wright V. Kirby, (1857). 23 Beav. 463 887 


X 

X Co., Ltd.. Re, (1907), 2 Ch. 92; 76 L. J. Ch. 

529 ; 97 L. T. 50; 14 Mans. 227 . . 323 

Y 

Yeoland Consols. Ltd.. (No. 2). In Re. (1888). 58 

L. T. 922 ; 36 W. R. Dig. 33; 1 Meg. 39 . . 320 

York and North-Midland Railway Co. v. Hudson. 

(1853), 16 Beav. 485 ; 22 L. J. Ch. 529; 1 W. R! 

187 . . . . 573 

Yorkshire Fibre Co.. Re, (1870), L. R. 9 Eq. 650; 

18 W. R. 541 .. .. 826 

Yorkshire Woolcombers’ Association, Ltd.. (1903), 

2 Ch. D. 284, 72 L. J. Ch. 635 ; 84 L. T. 811 . . 834 

York Tramways Co. v. Willows, (1882). 8 Q. B. D. 

685 ; 51 L. J. Q. B. 257; 46 L. T. 296 ; 39 

W. R. 624, C. A. .. .. ..309, 310, 429, 

496, 530, 704, 706 

Young V. Brownlee & Co., (1911), S. C. 677; 48 

Sc. L. R. 462 .. .. 983 

Young V. David Payne & Co., Ltd., Re. Pavne 
(David) & Co., Ltd., (1904), 2 Ch. D. 608; 

73 L. J. Ch. 849; 91 L. T. 777; 20 T. L. R. 590; 

11 Mans. 437, C. A. . . 581, 803, 808 

Young V. Ladies’ Imperial Club, (1920). 2 K. B. 

523 ; 89 L. J. K. B. 563; 36 T. L. R. 392; 

64 Sol. J. 374; (1920), W. N. 121, C. A. .. 536, 702 

Young V. Naval, Military and Civil Service Co- 
operative Society of South Africa, (1905), 1 
K. B. 687 ; 74 L. J. K. B. 302 ; 92 L. T. 458; 

53 W. R. 447 ; 21 T. L. R. 293; 12 Mans. 212 518, 625, 628 

Young V. South African and Australian, etc.. 

Syndicate, (1896), 2 Ch. 268 ; 65 L. J. Ch. 638; 

74 L. T. 527 ; 44 W. R. 509 714 

Young V. Toynbee, (1910), 1 K. B. 215, 79 L. J. 

K. B. 208, 102 L. T. 57; 26 T. L. R. 211, (C. A.) 595 

Ystalyfera Gas Co., Re, (1887), W N. 30 .. 345, 367 

Yuill V. Greymouth Point Elizabeth Railway and 
Coal Co., (1904), 1 Ch. 32; 73 L. J. Ch. 92; 

11 Mans. 85 . . . . . . 531, 702, 706 




COMPARATIVE TABLE 




COMPARATIVE TABLE 

OF 

SECTIONS OF THE INDIAN COMPANIES ACT, 1913 

WITH 

THE OLD ENGLISH COMPANIES (CONSOLIDA- 
TION) ACT, 1908 

AND 

THE NEW ENGLISH COMPANIES ACT, 1929 


Sections of the 
Indian Companies 
Act, 1913. 

Amended iipto 1936. 


L 

2. (1-5), (7, 10, 
12, 14-16) 
2 . ( 8 ) 

2 . (13) 

3 . (3) 

4 

5 

6 

7 

8 

9. (Modified) 
1936 


10. ( - do. - ) 

11 . (_>do. -) 


12 . ( do. - ) 


13 . 

14 . 

15 . 

16 . 


Corresponding 
j Sections of the 

1 English Companies 

1 (C^onsolidation) 

Act, 1908. 

Corresponding 
Sections of the 
English Companies 
Act of 1929. 

295, 296. \ 


i ‘ 

^^5 1 

3^. 

108 {5) 

131. 

1 m (1) (2) 

26. 

131 (7) 

163. 

j 

1 U) ' 

357. 

1 

[ 1 (2) 

358. 


2 

1. 


3 

2. 


[ 4 W 

2 (1), (2). 


1 4 (2) 

2 (4). 


5 

2 (1), (2). 


0 

3. (Without 
modifications 
of Ind Act. 
1936). 


7 

4. (—do.—) 


( 8 (1) 

17. 


1 8 W 

19 (2), (3), (4), 
(5). 


9 

5. 


S U) 

5. 


9 (6) 

5. 


9 (6) 

5. 



c 


INDIAN COMPANIES MANUAL 


Sections ol the 
Indian Companies 
Act, 1913. 

Amended upto 1936. 

Corresponding 
Sections of the 
English Companies 
(Consolidation) 
Act, 1908. 

Corresponding 
Sections of the 
English Companies 
Act of 1929. 


{10 U), {2) 

6. 

17 



\l0 (5), (/,) 

8 (1). 

18. (Modified) 

11 

8 (2). 

1936 



19 

12 

9. 

20 

Us ( 1 ) 

10. 



1/5 (5) 

319 (2). 

20A. (New 


22. 

Section) ! j 

1936 i ! 

21 

14 

20. 

22 

16 

12. 

23 

16 

13, 14. 

15. 

24 

17 

25. (Slightly 

18 

23. 

Modified) 

19 

14. 

1936 



25A. (Newly 


24. 

added) i ! 

26 

20 

18. 

27 

21 

21. 

28 

22 

62. 

29 

2S 

68. 

30 

24 

25. 

31 

26 .... 

95 

31 A. (Newly 


96. 

added) 



32. (Considerably 

ue w, (s) 

108. 

Modified) 


1936 

[26 (4), (5) 

110, 111. 

33 

27 

101. 

34. (Considerably 

28 

65. 

Modified) 

1936 



35 

29 

64. 

36. (Modified) 

so (2). (S) 

98. 

1936 



37. (Slightly 

31 

99. 

Modified) 



1936 



38 

SI (4) ] 



1 

100. 

39. (Slightly 

SS. 1 


Modified) 



1936 



40 

S3 

102. 

103. 

41 

SA 

* 






COMPARATIVE TABLE 

Cl 

Sections of the ' 
Indian Companies ; 
Act, 1913. 

Amended upto 1936. 

Corresponding 
Sections of the 
English Companies | 
(Consolidation) | 
Act, 1908. 

Corresponding 
Sections of the 
English Companies 
Act of 19^. 

42 

36 

104. 


36 

105. 

43. (Slightly 



Modified) 

37 (D) 


1936 

} 

70. 

44 

(2)) ' 


45. 

87 (3) 

97 (2). 

46 

37 (4) 

70, 141 (2). 

47 

37 (6) 

97. 

48 

37 (6) 



38 

71. 

49 

30 

48. 


40 


50. (Slightly 

41 

50. 

Modified) 



1936 



51 

4£ 

51. 

52 

43 

52. 95. 

53. (Slightly 

u 

7, 52, 86. 

Modified) 

. 


1936 



54. 1 

40 ! 


•54 A. (New 1 



Section) * 



1936 



55 

46 

55. 

56. . 

i 47 

1 56. 

57 

48 


58 

40 1 



[ 

i 56. 

59 

40 {3)\ 


60. 

50 

57. 

61 

51. \ 



1 

58. 

62 



63 

! 53 

59. 

64 

! 64 

60. 

65 

55 

57 (2b). 

66. 

56 

50, 55. 

66A. (New 


61. 

Section) 



1936 



67. 

57 

16. 

68 

68 

53. 

69. 

59 

49. 

70 

60 

146. 

71. (Slightly 

61 

147. 

Modified) 



1936 





INDIAN COMPANIES MANUAL 


cii 


Sections of the 
Indian Companies 
Act, 1913. 

Amended upto 1936. 

Corresponding 
Sections of the 
English Companies 
(Consolidation) 
Act, 1908. 

Corresponding 
Sections of the 
English Companies 
Act of 1929. 

72. (Considerably 

! 

62 

92. 

Modified) 


! 

i 

1936 

i 


1 

73 

63 \ 



75 

76. (Considerably 
Modified) 

1936 

77. (—do.—) 



'm. 


66 I 113. 

66 { 9 ) I 171. 

! 


78. 

79. 

(Slightly i 

Modified) 

1936 

66 

67 

80. 


68 

81. 

(Considerably ; 
Modified) i 

1936 

69 

82. 

(Slightly i 

Modified) 

1936 

70 

83. 

(Considerably ! 
Modified) 

71 


1936 

83A. (Modified) 

1936 

83B. ( — do. — ) ; 

84. (Modified) 72 

1936 


85 

86 

86A. 


86B. 


86C. 


86D. 

(New 

86E. 

Sections) 

86F. 

1936 

86G. 


86H. 


861. 



114. 


115. 

116. 
117. 


118. 


120 . 


m. 

141. 
143. 

142. 


87. (Redrafted) 
1936 


76 


144. 



COMPARATIVE TABLE 


cin 


Sections of the i 
Indian Companies I 
Act, 1913. 

Amended upto 1936. 1 


Corresponding 
Sections of the 
English Companies 
(Consolidation) 
Act, 1908. 


Corresponding 
Sections of the 
English Companies 
Act of 19^. 


87A. 

87B. 

87C. 

87D. 

87E. 

87F. 

87G. 

87H. 

871. 

88. 

(New 

Sections) 

1936 

89 

90. 

Q1 

91A. 

(Slightly 


Modified) 


1936 

91B. 

(- do. -) 

91C. 

( - do. - ) 

91D. 

(- do.-) 

92. . 



76 

77 

78 

79 


80 


29. 

30. 

31. 

32. 


34.* 


93. (Considerably 
Modified) 

1936 

94 

95 

96. (Modified) 

1936 

97. (Considerably 
Modified) 

1936 

9g 

98 A. (New 

Section) 

1936 

99 

100 

101. (Considerably 
Modified) 

1936 

102. (Slightly 
Modified) 

1936 

103 

104 

105 

105 A. (New 

Section) 

1936 


81 . 


81 { 2 ). 
81 ( 3 ). 
81 ( 4 ). 


35. 355. 


81 ( 6 ). 


82 40. 

38. 


83 ; 

36. 

84 

37. 

86 

39. 

! 

86 : 

i 

41. 

i 

87 ! 

94. 

88 1 

42. 

89 1 

43. 

i 

47. 



CIV 


INDUN COMPANIES MANUAL 


Sections of the 
Indian Companies 
Act. 1913. 

Amended upto 1936. 

Corresponding 
Sections of the 
English Companies 
(Consolidation) I 
Act. 1908. : 

Corresponding 
Sections of the 
English Companies 
Act of 1929. 

105B. (New 


46. 

Section) 



1936 



105C. (—do.—) 



106. 

00 

44 

107. 

&1 

54 

108 

92 : 

fi7 

109 

93. 


109A. (New 



Section) 


79. 80 (1). (2), 81. 

1936 


82(1), (3), 83 

110 

93 {3). 

(1),87. 

Ill 

93 (4). 


112 

93 {2). 


112. (3) 

93 (8). 


113 

98 

82. 

114. 

93 id). 


115 

93 (6). 

79, 80 (1), (2). 

116 

93 (7), 

82 (1). (3), 83 

117 

93 [9). 

(1),87. 

118. . . . 

9If 

86 

119. (Considerably 

95 

310. 

Modified) 



1936 



120. (— do. — ) 

96 

85. 

121. (Redrafted) 

97 

84. 

1936 




98 

82 

122. (Modified) 

99 

80, 83. 

1936 



123. (Slightly 

100 

88. 

Modified) 



1936 



124. 

m 

89. 

125. . 

m 

73. 

126. . . . 

; 103 

74. 

127. 

! loj^ 

75. 

1^ 

! 106 

76. 


; 106 

77. 

129. . . 

j 107 

i 78. 

130. (Redrafted) 

I 

! 

122. 

1936 

1 


131. (1) . 


123 (Partially). 

131. (2) (Slightly 

113 (S) 

129, 130. 

Modified) 



1936 


1 



COMPARATIVE TABLE CV 


Sections of the 
Indian Companies 
Act, 1913. 

Amended upto 1936. 

Corresponding 
Sections of the 
English Companies 
(Consolidation) 
Act, 1908. 

Corresponding 
Sections of the 
English Companies 
Act of 1929. 

131A. (New 


123 (2). 

Section) 

1936 



132 

ee (3) 


132 A. (New 

Section) 


126 (Considerably 
Modified) . 

1936 

i 


133. (1) 

133. (2) 

1 113 (6) (6) 

i 

^ 129. 

133. (3) 

113 (4) 

129 * 

134 

26 ii) 

no. 

135. (Slightly 

113 (3) 

1 129. 130. 

Modified) 

1936 


: 

136. ( _ do. — ) 

108 

; 131. 


137. (Considerably j 
Modified) 

1936 

138 109. 

139 109 ie) 

140 109 {3) 

141. (Modified) 109 (6) 

1936 

141A. (New Based on 136. 

Section) 


1936 ! 

1 

' 


142 

110 ' 

137. 

143 

111 

138. 

i 

144. (3) et seq. 

ills (3) ! 


(Slightly 

{ (6), (7) I 

132. 

Modified) 

[m (1), (S), (4) ! 

133. 

1936 



145. (Modified) 

ins 

129, 130. 

1936 

[113 (1), (g), (6) 

134. 

146. (- do. — ) 

114 

130. 

147 j 

116 

28. 

148 

116 

370. 

149 



150 

117 

si* 

151 

118 

11, 14, 108, 379. 

152 

119 


153. (Considerably 

m 

isi 

Modified) 









CVl 


INDIAN COMPANIES MANUAL 


Sections of the 

Corresponding 
Sections of the 

Corresponding 

Indian Companies 

English Companies 

Sections of the 

Act, 1913. 

(Consolidation) 

English Companies 

Amended upto 1936. 

Act, 1908. 

1 Act of 1929. 

153 A. (New 


154. 

Section) 



1936 



153B. ( — do. — ) 


155. 

154. (Redrafted) 

121 {2) 

27. 

1936 



155 

122 

156. 

156 

123 .... 1 


1 

1 

157. 

157 

123 {2). 1 


158 

124 

158 

159. (Modified) 

126 

159. 

1936 



160. (— do. — ) 

126 

160. 

161 

127 

161 


128 

162 

162 

129 

168 

163. (Modified) 

130 

169. 

1936 



164 



165 




ISl (.3)-(7) 

163. 


132 

164. 


133 

165. 


134 


135 



136 

167. 

166. (Modified) 

137 

170. 

1936 



167 

138 

i 178. 

168 

139 

175. 

169 

140 

172. 

170. (Modified) 

ui 

171. 

1936 



171 

142 

1 177. 

171A. (New 


Section) 



1936 



172. (Modified) 

14s 

176 

1936 



173 ■ 

144 

202. 

174 1 

1^ 

288. 


146 

179. 


i 147 

181. 


1 

182. 

i 

1 






COMPARATIVE TABLE 

1 evil 

Soctions of the 
Indian Companies 
Act, 1913. 

Amended upto 1936. 

Corresponding 
Sections of the 
English Companies 
(Consolidation) 
Act, 1908. 

Corresponding 
Sections of the 
English Companies 
Act of 1929. 

! 



\i49 u) : 

i 

' 183. 

175. (Slightly 


\l49 (e), (Sa) 1 

i 184. 

Modified) 

1 

149 (36), (7), (9a) 

185. 

1936 

! 

140 (Sc), (S) ' 

186. 188. 


i 

149 (4) 

188 (4). 

176. (— do. -) 

1 J40 (6) 

188. 

177 

1 J40 (0) 

185. 

177A. (New 


1 181. 

Section) 

i 


1936 



177B. ( — do. — ) 


182. 

178. (Modified) 

JoO 

189. 

1936 



178A. (New 


199. 

Section) 1 



1936 

\l51 

191. 

179 

'151 (4) ] 


180. 

1151 (5) J 

184. 

181 ! 

151 (Id) 1 



162 (1), ilb). (2), 

185, 198. 


(5). 



m a)-( 4 ), (6)... 

186. 


m 

186. 


m 

194. 


155 

195. 

182. (Modified) 

m 

193. 195. 

1936 




157 

: 197. 

183. (Modified) ! 

m 

192. 

1936 




159 

; 196. 


160 (l)-(S) 

; 199. 

i 

160 (9) 

I 200. 


161 

1 209. 


m i 

i 307. 

184 

m 

i 203. 

185 

164 

: 204. 

186 

165 

1 205. 

187 

166 

206. 

188. (Slightly 

W 1 1 


Modified) 

V 

207. 

1936 

( 


189. (— do. -) 

167 (2) ) 


190 

168 

208. 

191 

169 

210. 

192 

170 

211. 

193 

171 

213. 

194 

m 

221. 






INDIAN COMPANIES MANUAL 


cviii 


Sections of the 
Indian Companies 
Act, 1913. 

Amended upto 1936. 


195. 

196. 

197. 

198. 

199. 


200 

20L 

202 

203. (Slightly 
Modified) 

1936 

204. ( _ do. — ) 

205 

206 

207. (Redrafted) 

1936 

208. ( — do. — ) 
208A. (New 

Section) 

1936 

208B. (—do.—) 
208C. ( — do. — ) 
208D. ( — do.—) 
208E. ( — do. — ) 

209. (Redrafted) 

10 .^ 

209A. (New 
Section) 

1936 

209B. (—do.—) 
209C. (-do.-) I 
209D. (—do.—) ' 
209E. (—do.—) 
209F. (-do.-) 
209G. (—do.—) 
209H. (—do.—) 

210. (Redrafted) 

1936 

211. (-do.—) 

212. (—do.—) 

213. (-do.—) 

214. (-do.—) 

215. (-do.—) 

216. (—do.—) 

217. (-do.-) 

218. (—do.—) 


Corresponding 
Sections of the 
English Companies 
(Consolidation) 
Act, 1908. 


I 

i 173 

I 174 

175 

: 176 

177 

i 178 (i), (P) 

i 179 

! 180 ( 2 ) ] 


180 { 3 ) I 

181 { 2 )-{ 4 ) 

182 


I 183 

; m 
' m 
I 186 

I 187 


188 


189 

190 

191 

192 

193 

194 
196 
196 


Corresponding 
Sections of the 
English Companies 
Act of 1929. 


220. 

214. 

216. 

218. 

219. 

163, 373. 
222 . 

223. 

224. 

225. 


, 227. 
! 228. 
i 226. 


230 to 255 
(inclusive). 



COMPAEATIVE TABLE 


cix 


Sections of the 

Corresponding 
Sections of the 

Corresponding 

Indian Companies 

English Companies 

Sections of the 

Act, 1913. 

(Consolidation) 

English Companies 

Amended upto 1936. 

Act, 1908. 

Act of 1929. 

219. (Omitted) 

197 i 

255. 

1936 

1 


220 

m 1 

175. 

221 

m i 

256. 

222 

200 I 

257. 

223 

201 i 

288. 

224 

202 1 

259. 

225 

203 ! 

260. 

226. ... 

204 1 

187 (3) 

227 

206 ! 

173, 2^ 258 

228 

206 

261. 

229 

207 : 

262. 


208 


230. (Modified) 

209 

2^. 

1936 



230A. (New 


267. 

Section) 



1936 



231 

210 

265. 

232. (Slightly 

211 

174 . 258. 

Modified) 



1936 



233 

I 212 

266. 


i 213 

270. 

234 

i ^14 

191, 248, 260. 

235. (Modified) 

! 215 

i 276. 

1936 

1 

1 

i 

236 

216 

272. 

237. (Redrafted) 

217 

! 277. 

1936 



238 

218 

363. 

238A. (New 


271. 

^tion) 



1936 



239 

219 

288. 

240 

220 

282. 

241 

221 

212. 

242 

222 

283. 

243 

223 

294. 

244. (Modified) 

{m 

284. 

1936 

[224 (4)-(7) 

285. 


S25 

289. 


226 

290. 


227 

291. 

244A. (New 


194. 

Section) 



1936 



245 

228 

293. 



<5X INDIAN COMPANIES MANUAL 

Sections of the 
Indian Companies 
Act, 1913. 

Amended upto 1936. 

246. (Slightly 
Modified) 

1936 

Corresponding 
Sections of the 
English Companies 
(Consolidation) 
Act, 1908. 

173 

SS9 

Corresponding 
Sections of the 
English Companies 
Act of 1929. 

220. 

300 


m 

301 


331 

302 

. . . ... 

232 



233 

303 


234 



33o 

304 

. ! :>36 1 

378 

1 ^37 ! 

305 

_ 1 ; 

374. 


239 

297. 

i ^240 ; 

298. 


299. 

247. 

Of, 9 

295 

. 1 2 AS ' 



243 (1)A5), (8)1 


248 

... 

312, 314. 

• 

343 (6), (7) J 


249 

244 

313. 

249A. (New 


135. 

Section) 



1936 



250 

24 o 

316. 

25i 

240 

317. 


247 

318. 

252 

243 

319. 

253 

249 

321. 

254 

250 

322. 


251 

360. 

255 

252 

323. 

256 

253 

324. 

257 

254 

325. 

258 

255 

326. 

259 

250 

359. 

260 

257 

327. 

261 

258 

328. 

262 

259 

329. 

263 

260 

330. 

264 

261 

331. 

265 

262 

332. 

266 

263 

333. 

267 

264 

334. 

268 

266 

335. 

269 

266 

336. 

270 

267 

337. 






COMPARATIVE TABLE 


CXI 


Sections of the 
Indian Companies 
Act, 1913. 

Amended ui)to 1936. 


271. (Modified) 
1936 


272 

273 

274 

275 

276 

277. (Modified) 

1936 


277A. 


277B. 

277C. 

277D. 

277E. 

277F. 

277G. 

277H. 

2771. 

277J. 

277K. 

277L. 

277M. 

277N. 

278. 


(New 

Section) 


1936 
(-do 
( — do 
(-do 
(-do 
( — do 
( — do 
( — do 
( — do 
(-do 
( — do 
( — do 
( — do 
( — do 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


279 

280 

281. (Redrafted) 

1936 


282. 


Corresponding 
Sections of the 
English Companies 
(Consolidation) 
Act, 1908. 


! m 

m) 

270 

271 

272 

273 
i ^4 


Corresponding 
Sections of the 
English Companies 
Act of 1929. 


338. 

339. 

340. 

341. 

342. 

343. * 344. 346. 348, 
349. 35 ^ 352. 

354. 


I 90 


276 

; 345. 

276 

366. 

277 

367. 

278 

371, 

279 

i 372. 

j 

280 

''375. 

281 

I 362. 


282A. (New 
Section) 
1936 

282B. (New 

Sections) 

1936 

283 


282 

283 

284 


284. 

285. 

286. 


283 

286 

287 

288 
289 


364. 

376. 

377. 
380. 



CXll 


INDIAN COMPANIES MANUAL 


Sections of the 
Indian Companies 
Act, 1913. 

Amended upto 1936. 

Corresponding 
Sections of the 
English Companies 
(Consolidation) 
Act, 1908. 

Corresponding 
Sections of the 
English Companies 
Act of 1929. 

287. 

293 

I 

288 

i 

289 

1 

1 

290 

286 

— 




i 



Indian Companies Manual 

WITH 

SECRETARIAL PRACTICE, FORMS AND 
PRECEDENTS. 


CHAPTER I. 

Companies in General 

Early History of Companies 

Joint Stock Companies in England formed for trading 
and other purposes date back for several centuries. The 
original East India Company was established in 1600 
A.D., by the grant of a Charter by Queen Elizabeth 
Its business was that of financing the Government with 
the carrying on of its own trade. The Hudson Bay 
Company was founded in 1670 A.D., under a Royal 
Charter. The Bank of England was established in 1694 
A.D., under a Royal Charter to finance the Government 
of William HI. These Companies were all formed either 
through the grant of a Royal Charter, or by special 
Acts of Parliament, whereas incorporation under the 
ordinary Companies Act, so familiar to us in these days, 
was not introduced until 1844. Incorporation on the 
limited liability principle was not allowed until the 
year 1855. In the year 1862, the Company Law of 
England was properly codified, and during subsequent 
years frequently modified. In the year 1908, however a 
Consolidation Act was passed called the Companies 
(Consolidation) Act of 1908, which practically represented 
the Company Law of India (with slight amendments) as 
represented by the Indian Companies Act of 1913. 
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In the year 1929, a New Companies Act was passed 
in England which came into operation on 1st November 
1929. This Act was a consolidating measure which 
incorporates the provisions of the Act of 1928 which this 
New Act repeals. 

In India the Acts passed from time to time may be 
briefly stated as follows : — 

Joint Stock Companies Act 1850 (Repealed by the 
Act of 1866). 

Joint Stock Companies Act 1857 (Repealed by the 
Act of 1866). 

Joint Stock Banks Act 1860 (Repealed by the Act 
of 1866). 

Companies Act 1866 (Repealed by the Act of 1882). 

Companies Act 1882 (Repealed by the Act of 1913). 

Companies Amendment Act 1887 (Repealed by the 
Act of 1913). 

Companies (Memorandum of Association) Act 1895 
(Repealed by the Act of 1913). 

Companies (Branch Registers) Act 1900 (Repealed 
by the Act of 1913). 

Companies Amendment Act 1910 (Repealed by the 
Act of 1913). 

Companies Act 1913. Amended by the Act of 1914. 

Indian Companies (Amendment) Act 1936. 

The Act of 1882 was practically speaking the 
standard Act for India, of course with amendments 
indicated above, until its repeal by the Act of 1913. 
The object with which the Act of 1913 was passed 
was to consolidate and amend the law relating to 
Trading Companies and other Associations. Jn the 
drafting of this Indian Companies Act of 1913 the English 
Act of 1908 has no doubt been taken as the model, the 
sections of which are bodily incorporated in the Indian 
Act. The Act of 1913, however, thus consolidated, is a 
drastic amendment of the Indian Companies Act as in 
force at the time, particularly by way of additions, as the 
same had fallen quite behind the time owing to the rapid 
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strides made by Company legislation in England during 
the intervening years. Besides incorporating the various 
sections of the English Act of 1908, with additions and 
alterations, the Indian Act of 1913 included provisions 
which distinctly gave it a step in advance of its English 
contemporary, particularly in regard to provisions for the 
order of inspection into the affairs of the company by the 
local Government at the instance of the share-holders 
where, in the opinion of the Registrar of Companies, a 
sufficient case lias been made out for the same and also 
as regards the qualification of auditors. 

The Indian Company organisation however recorded 
a rapid progress between the years 1913 and 1936 and the 
demand for bringing the Indian Companies Act up-to-date 
through amendments brought about after careful investi- 
gation of the question became more persistent, with the 
result that the amendment of the Act was taken in hand 
in the year 1936. After the investigation of the problems 
first through a Special Law Officer appointed for the 
purpose and latterly through a careful survey of the whole 
problem from purely Indian standpoint by a Special Com- 
mittee appointed by the Government of India which was 
representative of all interests the draft bill was introduced 
and passed in the two houses. The new Bill which as we 
have seen above is known as the Indian Companies (Amend- 
ment) Act of 1936, makes substantial alterations and 
additions to the old Act of 1913. For the first time in 
the history of Indian Company legislation the managing 
agent has been defined and his powers, as well as limita- 
tions, provided for within its sections. T he subsidiary and 
parent companies are now defined and their organisation 
and working are brought within the perview of the Act 
by relevant sections which in some particulars happen to 
go further even from the sister English legislation in 
view of the experience of the working of that legislation 
since the year 1929 when the English Act was passed. The 
Law applying to the meetings of shareholders or members 
has also received careful consideration in the course of these 
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amendments. There is also a well-thought-out alteration 
of law applying to the formation and working of the Boards 
of Directors and their Constitution. The minimum sub- 
scription is now placed on more or less similar basis to 
the English Act of 1929. In connection with Account 
keeping also it is now made compulsory to circulate a 
Profit and Loss Accoimt displaying certain specified items 
of revenue and expenditure along with the Balance Sheet 
and the directors report as to the state of the company’s 
affairs before the periodical meetings of the company, as 
provided for in S. 131. The Form F of the Balance Sheet 
has also been considerably modified. 

Voluntary Winding up is now divided into two 
divisions, viz., the Members’ Voluntary Winding up and 
the Creditors’ Voluntary Winding up, more or less along 
the lines of the English Act of 1929 and the old Act has 
been considerably modified in this connection. 

Banking Companies are now given a special chapter 
in the Act embracing special sections applying to joint 
stock companies doing banking business in India. A 
Banking Company has now been elaborately defined in 
a special section. 

All round speaking, the New Amending Act of 1936 
has considerably modified the old legislation which is 
boimd to exercise a very healthy influence on Indian Com- 
pany Organisation of the future and check if not absolutely 
eradicate various abuses which had become so notorious 
under our company system of management. 

There are, of course, companies specially formed by 
or imder Special Acts of Parliament in England, or under 
the Special Acts of the Councils in India. Besides, there 
are Acts specially applying to special classes of companies, 
such as Railway or Life Insurance Companies. This 
treatise is restricted to the treatment of the Law bearing 
on companies formed imder the Indian Companies Act 
of 1913 as amended by the Amending Act of 1936. 

Prior to the passing of the English Act of 1862, large 
partnerships used to be formed known as “ Unincorporated 
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Companies.” Such companies cannot now exist, as the 
modern Acts make it compulsory for all partnerships 
made up of more than twenty persons carrying on trading 
business or more than ten carry on banking business, to be 
incorporated under the Indian Companies Act 1913. In 
the absence of such incorporation they would be classed 
as “ illegal partnerships.” 

THE COMPANY SECRETARY 

The “ Company Secretary ” has come into prominence 
as a Specialised Officer with specialised training in 
Company Law and Practice with a view to efficiently look 
after the Secretarial Work in connection with Joint Stock 
Companies. The word “ Secretary ” is derived from the 
Latin word “ Secretarius,” which means a notary or scribe. 
In early days it was employed in connection with secretaries 
privately employed by Ministers of State. Thereafter it 
has extended to Secretaries of Embassies and Legations. 
Private individuals with large estates and other interests 
thereafter began to employ Secretaries. Ultimately, with 
the advent of Joint Stock Companies on the scene and 
their development in large dimensions, brought in a 
specialised officer of the type we have referred to above 
who is now known as the Secretary of a Joint Stock Com- 
pany. This Manual being a specialised volume dealing on 
Joint Stock Companies, their Practices, the Law applying 
to them, as well as. Regulations, Forms and Precedents 
we are naturally interested in the officer known as 
the Secretary of Joint Stock Companies. There are, 
now-a-days, avenues for Specialised Education for Company 
Secretaries with two prominent Professional Boards of 
England, each of which has formulated syllabuses exacting 
a very high standard of knowledge, viz., (1) the Chartered 
Institute of Secretaries of London with which is now 
amalgamated the Incorporated Secretaries Association of 
London and (2) the Corporation of Certified Secretaries of 
England. No doubt, the Secretary is the mouthpiece of 
the Board and has to carry out commands and orders of 
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the Board of Directors, but in connection with technical 
incidents of company practice, as well as the grappling 
with problems of Company Law, it is he who generally 
guides the board of directors. An able Secretary, who 
wins over confidence of the Board, exercises consider- 
able influence on the Directors. This is particularly so 
in India where the “ Managing Agents ” frequently 
assume the garb of Secretaries under the title of 
“ Secretaries, Treasurers, and Agents.” Usually the 
Managing Agency Firms employ a secretary who is attached 
to one or more of the companies under their management. 
The Managing Agents as such are now specifically defined 
under the Indian Companies (Amendment) Act 1936 and 
receive a special treatment in the Act as to their rights, 
duties and obligations which have been fully dealt with 
hereafter. The Secretary here is a full-time salaried ofiScer, 
who looks after the secretarial work of the company to 
which he is attached. His position naturally is most 
confidential, as he is continuously in close touch with the 
work of the Board of Directors. The selection of this 
important official forms one of the principal steps in the 
early organisation of a company. The choice should fall 
on an expert with special training and experience in 
company work and practice, with a wide range of 
specialised knowledge in general affairs. He should also 
be able to control a large number of men, specialists as 
well as the general office staff, and should possess an 
impressive personality. As he has to look after the general 
correspondence, sales and pmchases, he should be able to 
handle these departments of work efficiently and should 
possess some particular knowledge of the class of goods the 
company is dealing in. He should above all be a man of 
honour and integrity who is not likely to use his official 
position or knowledge as to the internal working of the 
company, to his own advantage or to those of his friends 
and relatives. 

The following is a summary of the Duties of a 
Secretary imder two different headings, namely, (1) at 
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and before the Incorporation of the Company and (2) 
after Incorporation of the Company. 

I. Duties at and before Incorporation 

1. To attend at all preliminary meetings convened 
and when required, keep a record of proceedings of these 
meetings and help in the discussion and preparation of 
the Prospectus. 

2. To see that all requirements of the Act as to 
incorporation and registration are carried out and the 
proper documents are being filed. After incorporation to 
call the first meeting of the board and get the necessary 
resolutions passed in connection with the election of 
chairman if not so appointed by the articles, appointment 
of Secretary, Manager, Accountant and other responsible 
oflScers, the disposal of the Incorporation Certificate and 
opening of bank accounts, the signature on cheques and 
other important documents, etc. 

3. To see that his own appointment is made and 
confirmed in a proper form by a proper resolution at the 
first meeting of the board. 

4. The appointment of various Sub-Committees, such 
as the Transfer Committee, the Finance Committee, Works 
Committee, etc., and to regulate by bye-laws and other 
media the further conduct of the business of the 
Company. 

5. To obtain at the earliest opportunity a certificate 
entitling the company to commence business by filing the 
necessary papers and documents. 

6. To get and make preparation within the time 
appointed and call the Statutory Meeting as well as get 
the Statutory Report prepared in due form. 

n. Duties after Incorporation 

1. To make himself thoroughly conversant with the 
contents of the memorandum and articles of association, 
as well as the regulations fixed by the Board at its yearly 
meetings. 
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2 . To call meetings of directors, committees and 
members at intervals fixed by regulations, or otherwise, 
and get the proceedings of same recorded in proper minute 
books with proper divisions and indexes. 

3. To look after the secretarial correspondence and 
exercise general super\dsion over the affairs of the com- 
pany, particularly those falling within the sphere of the 
secretarial department, and in small companies, also to 
look after the details of management, accounts, etc. 

4. To see that proper documents are sealed according 
to the regulations, in the presence of the required number 
of directors — under his own counter-signature, as may be 
laid down by the regulations. 

5. To look after the incidents of applications, allot- 
ments, and calls on shares and debentures, as well as 
forfeiture of shares and to see that the procedure as laid 
down by the regulations is strictly adhered to and followed. 

6. To see that all documents are properly stamped 
and filed according to the requirements of the Companies 
Act. 

There is, of course, no objection in Law as to one 
person acting as a Secretary to a number of companies, 
but from the point of view of efficient organization, imless 
the companies concerned are really part of one combina- 
tion, this is not desirable. 

The practice which at present prevails in India under 
which one Managing Agency Firm undertakes the direction 
of a munber of companies has been criticised on this 
ground, but of course so much depends on the organization 
and the ability of the members of such Agency Firms 
and their officers that every case has of necessity to be 
judged on its merit in this connection. 

Legal Position of the Secretary 

As far as India is concerned, the exact legal position 
of Managing Agents who also Act as Secretaries largely 
depends on the agreement made between the Agency Firm 
and the Company, which agreement, generally embraces 
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multifarious rights, powers and duties. With regard to a 
salaried Secretary, his position is laid down in two leading 
cases in England, viz., [Newlands v. National Employment 
Accident Association, (1885) 54 L. J. Q. B. 428 and Barnett, 
Hoares v. South London Tramways, (1887) 18 Q. B. D. 
815]. In both these cases. Lord Esher, M.R., enunciated 
the same doctrine, viz., that ‘‘ a Secretary is a mere 
servant. His position is that he is to do what he is told, 
and no person can assume that he has any authority to 
represent anything at all; nor can anyone assume that 
the statements made by him are necessarily to be accepted 
as trustworthy, without further inquiry, any more than 
in the case of a merchant it can be assumed that one who 
is only a clerk has authority to make representations to 
induce persons to enter into contracts.” To put it briefly, 
the Secretary as such has no status or power given by 
law but the scope of his iluties and rights is laid down by 
the agreement if any made between him and the company, 
the Articles of Association and the resolutions of directors. 
In short, priina facie the Secretary has no authority 
to bind the Company by contracts (Williams v. Chester 
and Holyhead Ry. Co., (1851) 15 Jur. 828), nor can he 
strike the name off, of a member from the Register of 
Members (Indo-China Steam Navigation Co., (1917) 2 Ch. 
100, see also Wheatcrofts’ Case, (1873) 29 L. T. 324) ; nor 
to commence proceedings in a suit in the name of the 
Company (Daimler Co. v. Continental Tyre and Rubber 
Co., (1916) 2 A. C. 307) ; nor can he make a binding 
admission for the Company (Brufj v. Great Northern Ry. 
Co., (1858) 1 F. & F. 344). Generally speaking, he can 
send out notices according to directions of the Board of 
Directors, attend to general correspondence and parti- 
cularly to correspondence relating to filing of returns with 
Registrar of Companies or what is known as secretarial 
correspondence, to look to transfers, and attend all 
meetings of the directors, shareholders and creditors and 
maintain proper minute books as well as company books 
relating to shares and their transfers (Cairney v. Back, 
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(1906) 2 K. B. 746; Betts v. Macnaghten (1910) 1 Ch. 
430). 

In smaller companies the Secretary has the duties of 
management, etc., thrown upon him in addition to his 
usual secretarial duties. 

It has been held that a compulsory winding up 
terminates without notice the Secretary’s contract of 
service in common with all servants and therefore consti- 
tutes a wrongful dismissal. {In re Theatrical Trust 
{Chapman’s Case), (1895) 1 Ch. 771). A resolution for 
voluntary winding up may in some cases operate as a 
dismissal of the company’s services. The principle is 
that if the consequence of the liquidation is that the com- 
pany is going out of business altogether the liquidation 
operates as a termination of the Secretary’s appointment; 
but if the company is reconstructing with a view to 
continue business and employ former servants it would 
not. {Reigate v. Union Manufacturing Co., (1918) 1 
K. B. 592; Midland Counties Bmik, v. Attwood, (1905)' 
1 Ch. 357). 

In case of the appointment of a Receiver for the 
Debenture-holders who is to be debenture-holders’ agent 
the appointment of the Secretary also terminates but not 
if the Receiver is to act as an agent of the Company 
(Reid V. Explosives Co., Ltd., (1887) 19 Q. B. D. 264). 

In all these cases of termination, the Secretary can 
bring an action for damages on the footing of wrongful 
dismissal. The damages would naturally arise where 
there is a contract for service for a fixed period which 
had not expired on the date of winding up. When the 
agreement is clear as to the period of employment, tJie 
Court will not imply that the employment was terminable 
on discontinuation of the business by the Company {Turner 
V. Goldsmith, (1891) 1 Q. B. 544; Reigate v. Union Mfg. 
Co., (1918) 1 K. B. 592; Fowler v. Commercial Timber 
Co., (1930) 2 K. B. /.). Of course, if there is no definite 
term of employment the Court will not imply a term 
{Rhodes v. Forwood, (1876) 1 App. Cos. 256; Railway and 
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Electric Co., (1888) 38 Ch. D. 597; Hamlyn and Co. v. 
Wood, (1891) 2 Q. B. 488). The actual damages to be 
paid would depend upon the actual loss likely to be suffered 
and a clause of the agreement fixing the amount of damage 
would not be a guide. {Re ; W. R. Snow and Co., Ltd., 
(1930) W. N. 68; Re : Gramophone Records Ltd., (1930) 
W. N. 42). If the agreement provides that the secretary 
or any other employee should not carry on a competing 
business, such a provision would cease to apply where the 
company through going into winding up disables itself 
from continuing business {Measures Bros. Ltd v. Measures, 
(1910) 2 Ch. 248). 

In case where the wrongful dismissal arises through 
a compulsory liquidation the Secretary or Servant must 
get the sanction of the Court before a suit is filed (S. 171). 
In ease there is no separate contract of service, but the 
articles refer to same on which his rights exclusively 
depend, the secretary can claim remuneration up to the 
date of the winding up and cannot claim damages for loss 
of employment after the date of the winding up {Dale and 
Plant (1889) 1 Meg. 338; 61 L. T. 206). A Secretary 
cannot claim any loss on the books and papers of the 
Company for the arrears of remuneration due to him from 
the Company {Bamton Hotel \. Cook, (1899) 1 Fra. 1190). 

It has also been held that the knowledge of Directors 
is in the ordinaiy circumstances the knowledge of the 
company, but the knowledge of a mere official such as the 
Secretary, would only be the knowledge of a company if 
the thing of which the knowledge is secured is a thing 
within the ordinary domain of the Secretary’s duties. 
{Houghton & Co. v. Nothard Low & Wills, (1928) A. C. 1). 
However, it has been held that where the same person 
is the Secretary of two companies, knowledge acquired 
by him for one company is not notice to the other. 
{Fenwick, Stobart & Co., (1902) 1 Ch. 507; {Evans v.. 
Employers Mutual Insurance Association Ltd., (1936) 1 
K. B. 505) where it was held that knowledge of a sub- 
officer is knowledge of the company if delegated the duty 
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•of investigating. As to the acts of a Secretary done 
within the scope of his authority, it has been laid down 
that the principal {i.e. the company) is liable for the 
fraud of the secretary acting within the scope of his 
.authority whether the fraud is committed for the benefit 
of the principal or for the benefit of the agent. {Lloyd 
V. Grace Smith & Co., (1912) A. C. 716). It has got 
to be carefully seen, whether the particular act done, or 
the particular thing said was within the scope of the duty 
of the secretary or within the scope of authority given to 
him by the Board of Directors. In one case where a 
letter was written by the Secretary which purported to 
confirm the arrangement not otherwise ratified by his 
■company it was held that the same was not binding on 
the company. (Houghton & Co., v. Nothard Low and 
With, (1928) A. C. 1.) The position prima facie of the 
Secretary is not fiduciary (Municipal Freehold Land Co., 
V. PoUington, (1890) 63 L. T. 238) . The offices of a director 
and secretary are so imcompatible that one and the 
same person cannot hold both (Ironship Coating v. Blunt, 
(1868) L. R. 3 C. P. 484; Boschok Proprietary v. Fuke, 
(1906) 1 Ch. 148) . The Secretary generally speaking is not 
liable for the acts of the board of directors unless he has 
actively intermeddled with same (Municipal Freehold Land 
■Co. V. PoUington, (1890) 63 L. T. 238). 

The principle that outsiders are not bound to inquire 
•whether the arrangements prescribed by the Articles of 
Association are carried out in the internal management, 
.applies only to directors and not to branch managers, or 
other officials, such as the Secretary as laid down in the 
Houghton & Co.’s case cited above. The doctrine also does 
not apply to a forged document. (Ruben v. Great FingaU 
'Consolidated, (1906) A. C. 439). See also (Kredit Bank 
■Cassel V. Schenkers, (1927) 1 K. B. 826). In case where 
one person or firm acts as Secretary of two companies, 
the notice to that person as Secretary of one company 
will not operate as a notice to the other company also 
-entitled to such a notice. (Re Fenwick, Stobart & Co., 
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(1902) 1 Ch. 607). If that is not so, the Secretary him- 
self will be personally liable. The Secretary is, of course,, 
one of the oflBcers liable to penalties for not doing various 
acts or for failing to file various returns prescribed by 
the Indian Companies Act, 1913, as we shall see in 
subsequent Chapters. The secretary is also one of the 
oflBcers of the company who is liable to be examined in 
winding up under S. 196 of the Indian Companies Act, 
1913, as one of the oflBcers of the company. He is also* 
primarily responsible if he wilfully makes a statement 
false in any material particular or is in any way guilty 
of destroying or mutilating books. (S. 235-236-282-282A- 
282B). Misrepresentations made by the Secretary binds 
a company if the same are made in the course of his 
duty. In case the Secretary receives secret commission 
he is liable to account to the company for the money 
on the same principle as an agent receiving secret 
commission i8,hable to account to the principal. In signing 
Bills of Exchange or any document on behalf of the com- 
pany in the regular course of his ofiBce, the Secretary 
should see that he signs for and on behalf of the company 
in his oflBcial capacity as a Secretary, as otherwise, he 
would be personally liable on the document. The correct 
form of signature of a Secretary is : — 

For the Bombay Trading Co., Ltd., 
ROBERT GREEN, 

Secretary. 

When there is no contract by the company as to the 
term of his office, he like an ordinary servant is entitled 
to be given a reasonable notice. As an important officer 
he is entitled to a notice of six months in the usual course 
if he has been in the service for a long period, if not 
about three months’ notice would be sufficient. [African 
Association, Ltd. and AUan (1910) 1 K. B. 396). Where 
a Receiver has been appointed under the Debenture Trust 
Deed under powers reserved in same, as distinguished from 
the Receiver appointed by the Court, that appointment 
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in itself does not terminate the contracts with the servants 
of the company. Here of course, the Receiver was not 
an ofiScer of the Comt, but an Agent of the Debenture 
Holders. {Robinson Printing Co., Ltd. v. Chic, Ltd., 
(1905) 2 Ch. Page 123). 

:Statutory and other Liability 
of the Secretary 

From the list of returns to be filed with the Registrar 
-of Companies given in the Appendix A, it will be noticed 
that, a large number of returns have to be filed with the 
Registrar of Joint Stock Companies by the Secretary on 
behalf of the company and if he fails to do so, not only 
he himself is liable to various penalties imposed, but also 
the directors and other officers become liable for same. 
Besides these, under the general Law the Secretary 
is responsible as an officer of the company in fiduciary 
relation to it for misfeasance or secret commission or any 
improper act or negligence of which he may be guilty. 
{Barrow’s Case Re Stapleford Colliery Co., (1879) 
28 W. R. 341). He is not liable or accountable, 
as the directors are, for loss which may be incurred 
by the company by reason of any mis-application of fimds 
of the company even with his knowledge, unless the said 
mis-application was due to his own fraud or negligence. 
{Joint Stock Discount Company v. Brown, (1869) 8 Eq. 
:381). 

A List of Returns 

For returns of Documents to be filed with the Registrar 
of Joint Stock Companies together with Penalties for 
Default, see Vol. II Appendix A and Index. 

Prohibition of large Partnerships 

The Indian Companies Act, S. 4, restricts or prohibits 
partnerships being formed of more than 10 in Banking 
Business and more than 20 in any other business. Where 
fom Marwari firms of more than twenty individuals 
formed a syndicate and entered into contracts with a view 
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to divide profits it was held to be an illegal partnership 
as the transaction was not confined to a single venture 
{Parma fi Devichand v. Senaji Kapur chand, (1934) 36 
Bom. L. R. 786) . It is further enacted by Indian Companies 
(Amendment) Act 1936 that this section shall not apply 
to a joint family carrying on joint family trade or 
business. This wording makes it clear that it may be 
any joint family irrespective of whether it is a Hindu, 
Mohamedan, Parsi, or any other communal family. 
If however two or more such joint families form a 
partnership, in computing the number of persons for 
the purposes of this section minor members of such 
families shall be excluded. This means that where 
two or more trading families form a partnership the 
limitation as to membership as provided for in the section 
4 will apply, but with the reservation that minor members 
of such families shall be excluded in the computation of 
this number. The wording of the Section is as follows : — 

S. 4, (1) No company, association or partnership consisting of 

more than ten persons shall be formed for the 
purpose of carrying on the business of banking unless 
it is registered as a Company imder this Act, or is 
formed in pursuance of an Act of Parliament or 
some other Act of the Governor-General in Council, 
or of Royal Charter or Letters Patent. 

(2) No company, association or partnership consisting of 

more than twenty persons shall be formed for the 
purpose of carrying on any other business that has 
for its objects the acquisition of gain by the com- 
pany, association or partnership, or by the individual 
members thereof, urdess it is registered as a company 
under this Act, or is formed in pursuance of an Act 
of Parliament or some other Act of the Governor- 
General in Council or of Royal Charter or Letters 
Patent. 

(3) This section shall not apply to a joint family carrying 

on joint family trade or business and where two or 
more such joint families form a partnership, m 
computing the number of persons for the purposes 
of this section, minor members of such families shall 
be excluded. 
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(4) Every member of a company, association or partner- 

ship carrying on business in contravention of this 
section shall be personally liable for aU liabilities 
incurred in such business. 

(5) Any person who is a member of a company, associa- 

tion or partnership formed in contravention of this 
section shall be punishable ivith fine not exceeding 
one thousand rupees. 

It will be seen from the above that this Section does 
not apply to associations not carrying on any business 
for gain, such as Literary Associations. It however 
applies to Mutual Benefit Societies and Loans Societies. 
The present act further alters the position at law by 
enacting that every member of a company, association or 
partnership carrying on business in contravention of this 
section shall be personally liable for all liabilities incurred 
in such business. In old law according to decisions these 
illegal associations could not sue for debts due to them 
or for breach of contract nor could they be sued 
{Ramaswamy v. Nagendrayyan, (1895) 19 Mad. 32; 
Gujerat Trading Co., Ltd. v. Trikumji, 3 B. H. Court 45 
0. C. J.; Maneckji v. C. N. Cama, 3 B. H. Court 159 
0. C. J.). Now however though they cannot sue. every 
member is personally liable for the debts. The Amended 
Act now provides [S. 4 (5) ] that any person who is a 
member of a company, association or partnership formed 
in contravention of this section shall be punishable with 
fine not exceeding one thousand rupees. It has been held 
that a pool agreement is not a partnership and that even 
if it were an association it did not fall imder S. 4(5) of 
the Companies Act if the association was formed to stifle 
competition among owners of ginning factories and was 
not formed for the purpose of carrying on business within 
the meaning of S. 4(2) of the Act, as where each of the 
members was allowed to carry on business in an undis- 
turbed manner and was responsible to the pool whether 
his constituents paid or not. Simple sharing of profits did 
not constitute a partnership {The New Mofussil Co., Ltd. 
v. Rustomfi Dhanjishaw Newavala, (1936) 38 Bom. 
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L. R. 408). A sub-partner is not a member of a firm 
and does not affect the number of members for the pur- 
pose of S. 4 of the Act {Chandulal Damoderdas v. 
Keshavlal Kubordas Amin, (1936) 36 Bom. L. R. 

486). 

Companies and Societies 

There is no proper decision exactly defining a com- 
pany and distinguishing same from a Society. The Act 
S. 2 (2) defines a company to mean one formed and 
registered under the Indian Companies Act, 1913. Vsegham 
Williams, J. in Great Northern Railway Co. v. Coal Co- 
operative Society, (1896) 1 Ch. D., 194 stated that “the 
word company has come to have a very well-recognised 
meaning. There are various legal companies but this 
Industrial Society does not come within the connotation 
of the word in any of its accepted legal meanings. How- 
ever the members of an illegal association are individually 
liable for any orders given or contracts made by them 
personally. An ofiicer or employee of the Association can 
be prosecuted for embezzelling the funds of the Society, 
(fi. V. Tankard, (1894) 1 Q. B. 548). 

Types of Companies 

A company may be formed either as (1) A company 
limited by shares, i.e., a company having the liability of 
its members limited by the memorandum to the amount, 
if any, unpaid on the shares respectively held by them. 
[S. 5 (1)], or (2) a company limited by guarantee, i.e., a 
company having the liability of its members limited by 
its memorandum to such amount as the members may 
respectively thereby undertake to contribute to the assets 
of the company in the event of its being woimd up, or 
(3) a company with unlimited liabihty, i.e., a company 
not having any limit on the liability of its members. 
The last two types of companies may be incorporated or 
registered with or without share capital. 

2 
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Statutory Companies 

“ Statutory Companies ” is a name applied to com- 
panies which are brought into existence by a Special Act 
of Parliament or of the Legislative Assembly. Thus we 
have, as an illustration, the Imperial and Reserve 
Banks of India which are two of our Statutory 
Companies, being incorporated under a Special Act 
of the Legislative Assembly. These Statutory com- 
panies are not governed by the Indian Companies Act, 
1913, but the Act by which they are formed governs their 
whole constitution, which Act also frequently embraces 
Rules and Regulations by which the Corporation is to be 
controlled as far as internal regulations are concerned and 
also lays down the method by which the same could be 
altered. 

Public and Private Companies 

We shall later see in detail as to how Companies can 
be formed either as (1) private companies or (2) public 
companies. In case of private companies, they have to 
be composed of not less than two members nor more than 
fifty, not including persons who are in the employ of the 
company [S. 2 (13)]. Whereas in case of Public Com- 
panies, all that the law requires is that there shall be at 
least seven members, and there is no restriction as to the 
maximmn. 



CHAPTER 11. 


Formation and Incorporation of 
Companies 

General Observations 

The promotion of a company is naturally the out- 
come of a definite scheme. Usually the Secretary is 
engaged as pro tern officer, who conjointly with the Promo- 
ters attends various meetings for preliminary discussion 
and settlement and takes careful notes of various incidents 
and important items discussed and decided on at these 
meetings. If the Secretary happens to be a qualified 
officer, trained in company promotion and practice, his 
services are bound to prove very valuable in connection 
with this work, as in that case he would largely guide and 
advise the promoters on technical questions, thereby saving 
an amount of expense involved in references to the com- 
pany’s lawyers. It is at these meetings that details as 
to the preparation of prospectus, memorandum and 
articles of association, together with clauses, conditions 
and powers which they should incorporate, are decided 
upon and finally settled on the footing of which these 
documents are ultimately drafted. At these preliminary 
meetings various details as to the selection of the name 
of the company, whether it has to be a limited company, 
its capital and how the shares, if any, are to be divided 
are settled. If preference shares are also to be issued, 
the nature of the preferential rights have to be laid down, 
the agreements of vendors as to purchase of property or 
business by the company if any have to be discussed and 
settled, the selection of directors will also form part of 
the discussion and fixing of their remuneration may also 
be one of the items. 
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In case of the prospectus there are two branches which 
call for particular attention of the draftsman. One is 
concerned with the requirements of S. 93 of the Indian 
Companies Act 1913 as to what should be the contents 
of this document, and the other branch relates to business 
publicity side of this document where facts, figures and 
arguments have to be incorporated with a view to attract 
capital. Of course, the Law permits the issue of a 
prospectus in case of a public company only. A private 
company cannot make a public offer for the purchase of 
shares and thus cannot issue a prospectus. The prospectus 
states the case of the promoters and enumerates the 
prospects of the company as to success in its operations. 
We shall deal with details connected with the prospectus 
later. 

In case of the preliminary meetings it is important 
not only that the pro tern secretary should take down 
careful minutes, but that, the same should be signed by 
the person who happens to be the chairman of such 
meetings. The various views expressed and points made 
should be carefully taken notice of by the Secretary as 
they might be of consideration value for future reference. 

Documents to be filed on Incorporation 

The following documents must be filed at the time 
of incorporation of a company having its share capital 
divided in shares : — (1) memorandum of association, (2) 
articles of association. (These need not be filed if the 
company adopts the Table A), (3) situation of the 
registered office of the company, (4) a statutory 
declaration in compliance with the requirements of the 
Indian Companies Act, 1913, (5) the list of persons who 
have consented to be directors of the company, (6) 
consent to act in writing of the directors appointed by 
the articles. The last requirement does not apply to a 
private company, or to a company not having a share 
capital, or to one which was a private company before 
becoming a public company. 
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PROMOTERS 

A company is generally brought into existence by a 
person, or a number of persons, who are commonly known 
as “ Promoters.” 

For the purpose of S. 100, (5) (a) a promoter is 
defined as one “ who was a party to the preparation of 

the prospectus, or the portion thereof but does 

not include any person by reason of his acting in a profes- 
sional capacity for persons engaged in procuring the 
formation of the company.” 

Definition and Work of Promoters 

The term “ promoters ” has been defined by various 
learned judges in different language, but the gist of all 
the definitions is to the effect that any individual, syndi- 
cate, association or partnership, etc., which puts into 
motion a machinery by w'hich a company is brought into 
existence, may be described by that designation. Bowen, 
L.J. defines the promoter as “ the term promoter is a 
term not of law but of business, usefully summing up in 
a single word a number of business operations, familiar 
to the commercial world by which a company is generally 
brought into existence.” {Whaley Bridge Printing Co. v. 
Green, (1880) 5 Q. B. D. 109). On the other hand 
Cockbum, C. J. lays down that he is one who “ undertakes 
to form a company with reference to a given project, and 
to set it going, and to take the necessary steps to 
accomplish that purpose ” {Twycross v. Grant, (1877) 2 C. 
P. D. 469 at p. 469 at p. 507) . See also Bagnall v. Carlton, 
(1877) 6 Ch. D. 371; Emma Silver Mining Co. v. Lewis, 
(1879) 4 C. P. D. 396; Lydney & Wigpool Co. v. Bird, 
(1886) 33 Ch. D. 85; Gluckstein v. Barnes, (19(X)) A. C. 
240; Nant-Y-Glo & Blaina Co. v. Grave, (1879) 
12 Ch. D. 738; Olympia Ltd., (1898 2 Ch. 153; 
Leeds & Hanley Theatre of Varieties, (1902) 2 Ch. 
809). These promoters generally get the original 
documents, like the the articles. 
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as well as the prospectus prepared, take an active 
part in the selection of directors, as well as in the purchase 
of some property by the company for the purpose of 
carrying on its proposed business, and generally speaking, 
float or assist in floating, a company, or do any one or 
more of these operations. Mr. Palmer in his Company 
Precedents divides promoters into three Classes viz. : — (1) 
professional promoters, (2) occasional promoters, and (3) 
promoters, “ pro hac vice.” The first are those who make 
a business or profession of promoting a company, whereas 
the second do this occasionally as a part of the business. 
The third, however, are those who do not fall in either 
of the first two classes named above, but who take part 
in the promotion of one particular enterprise in which 
they are directly or indirectly interested, e.g., the inventors 
of an invention promoting a company to work that 
invention. All these promoters, no doubt, expect some 
benefit or profit through this promotion and as long as 
the remuneration is obtained in good faith, and with due 
disclosure, it could not be objected to at law. The remu- 
neration may take the form, either of the grant of fully 
or partly paid shares, or of a lump sum, or the promoter 
may be the original purchaser of some property which he 
now arranges to sell to the company at a profit. As the 
promoter takes a prominent part in bringing the com- 
pany into existence, he stands in a fiduciary position 
towards the company, and is thus expected to make a 
full and fair disclosure of the benefits accruing to him 
through the promotion. This disclosure is generally made 
in the prospectus of the company or in its memorandum 
or articles. 

The Legal Position of Promoters 

On this point the leading case is that of Erlanger 
V. The New Sombrers Phosplate Co. and others, 3 Ap. 
Cos. 1218. Where Lord Caime, expressed himself as 
follows ; — “ They stand in my opinion undoubtedly in a 
fiduciary position. They have in their hands the creation 
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and moulding of the company; they have the power of 
defining how, and when, and in what shape, and under 
what supervision it shall start into existence and begin 
to act as a trading corporation. If they are doing all 
this in order that the company may, as soon as it starts 
into life become, through the managing directors, the 
purchasers of the property of themselves, the promoters, it 
is, in my opinion, incumbent upon the promoters to take 
care that in forming the company they provide it with 
an executive, that is to say, with a board of directors, 
who shall both be aware that the property which they 
are asked to buy is the property of the promoters, and 
who shall be competent and impartial judges as to 
whether the purchase ought or ought not to be made. I 
do not say that the owner of property may not promote 
or form a joint stock company and then sell his property 
to it, but I do say that if he does he is bound to take 
care that he sells it to this company through the 
medium of a board of directors who can and do exercise 
an independent and intelligent judgment on the 
transaction.” 

The promoters being in a fiduciary position they are 
accountable to the company just like agents or trustees 
{Lydney Co. v. Bird, (1886) 33 Ch. D. 85; Mann v. Edin- 
burgh Tramways, (1893) A. C. 69). The promoters’ re- 
muneration may be (1) commission from the vendors of the 
assets or business; (2) profits on the property originally 
purchased by promoters and then sold to the company; 
(3) commission on shares sold or for which they procured 
subscription; (4) a lump sum, or (5) in any other form. Of 
course these should be fully disclosed in the prospectus as 
they cannot make secret profits being in a fiduciary 
position and must get same passed by an independent 
board of directors (Gluckstein v. Barnes, (1900) A. C. 
240) otherwise the company can rescind the contract. 
{Leeds Theatre (1902) 2 Ch. D. 809). In case the pro- 
moter had acquired the property after he became a 
promoter, the company has the option either to rescind 
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the contiact or retaining the contract to claim profits for 
itself {Bank of London v. Tyrrell, (1862) 10 H. L. 
C. 26). 

The cases in which the promoters were compelled to 
account for and pay back secret profits were, Emma 
SUver Mining Co. v. Grant, (1879) 11 Ch. D. 918; 

Mann v. Edinburgh Northern Trams Co., (1893) 

A. C. 69; Gluckstein v. Barnes, (1900) A. C. 240; 

Bagnall v. Carlton, 6 Ch. D. 371. The position 

in law with regard to the property they sell to the 
company which belongs to them is that, if the^promoter 
acquired the said property with the ori^nal intention of 
ultimately forming a company and of selling same to it 
at a profit, the promoter would not be held accountable 
for the profit he makes on the resale, provided the fact 
is disclosed that the property which the Company is to 
acquire is the property of the promoter who is the vendor 
{Bentinck v. Fenn, (1887) 12 A. C. 652; Ladywell Mining 
Co. v. Brookes, (1887) 35 Ch. D. 400; Cover’s Case, (1876) 
1 Ch. D. 182). The same would be the case if the 
property acquired prior to the formation and incorporation 
of the company was not actually transferred to the name 
of the promoter, but was in form of an auction or un- 
completed contract according to Cover’s case as well as 
the case of Ladywell Mining Co., cited above. In another 
case, tnz.. Omnium Electric Palaces v. Baines, (1914) 1 
Ch. 332 where there were only negotiations for a lease 
which resulted in a lease, the position was declared to be 
the same. The position however would be different in 
case the promoter enters into contracts after he began 
to promote the company, because the benefit of all con- 
tracts entered into by him after his position as a promoter 
was begun or after he began to act as a promoter, would 
belong to the company according to Ladywell Mining 
Company’s case cited above. If the contracts are entered 
into after the company is incorporated naturally the 
promoter stands in the position of an agent to the company 
and cannot make secret profits of which his principal is 
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not informed {M orison v. Thompson, (1874) L. R. 9 
Q. B. at p. 484). 

To sum up, as the promoter stands in a fiduciary 
position, he must disclose the fact that he is himself the 
seller of the property which he has acquired. If he does 
not, the company would be entitled to rescind the contract 
and where the property was acquired after he began to 
work as a promoter, he would be compelled to account for 
the profits made by himself. He would have also to account 
for the profits of the company even in cases where 
he was acting as an agent for the vendors, or 
for other promoters, because that position would 
not in any way exonerate him (Lydney and Wigpool 
Iron Ore Co., Ltd. v. Bird, (1886) 33 Ch. D. 85). 
Again Section 93(1) {J}) which has been now added 

by the Amending Act of 1936 further lays down that 
while disclosing in the prospectus the names and addresses 
of vendors of any property purchased or acquired by the 
company or proposed to be so purchased or acquired, 
which is to be paid for wholly or partly out of the 
proceeds of the issue offered for subscription or the purchase 
or acquisition of which has not been completed at the 
date of the issue of the prospectus as required by 
Section 93(1) (/) and if any property referred to there 
has within two years preceding the issue of tlie prospectus 
been transferred by sale, the amount paid by the purchaser 
at each such transfer, so far as the information is available, 
and where any such property is a business, the profits 
accruing from such business during each of the three 
years immediately preceding the issue of the prospectus 
or during each year of the existence of the business, if less 
than three years, should be disclosed in the prospectus so 
far as the information is available. The liability to 
disclose in this connection of the promoter vendor cannot 
be avoided by putting in a nominee vendor in his place 
[Glasier v. Bolls, (1889) 42 Ch. D. 442]. Thus here the 
promoter has to disclose the amount at which the pro- 
perty was purchased by him if that was done within two 
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years of the issue of prospectus even though this may 
have been done long before he commenced to act 
as a promoter. The position would not in any 
way be improved if he refrains from making dis- 
closures to the company and made it to the board 
of directors instead who are under his influence 
or in his pay [Gluckstein v. Barnes, (1900) A. C. 240]. 
The proper place for such disclosure to be made is the 
prospectus [Leeds & Hanley Theatres of Varieties (1902) 
2 Ch. 809], but where the issue is not offered to the public 
and the facts are made known to all the members and the 
directors that will be suffcient even though the promoter 
may be making a large profit [Re. Ambrose Lake Tin 
Co., (1880) 14 Ch. D. 390; Attorney-General for Canada 
V. Standard Trust Co., (1911) A. C. 498; Innes & Co., 
(1903) 2 Ch. 254; British Seamless Paper Box Co., (1881) 
17 Ch. D. 467]. In another case where though all the 
facts were disclosed to the members and the directors, a 
misleading prospectus was issued to the public inviting 
subscription, the promoter was held to be liable [Lagunas 
Nitrate Co. v. Lagunas Syndicate, (1899) 2 Ch. 392 at 
p. 428]. The disclosure of profits made should be a 
straightforward disclosure and it will not do to state facts 
which if followed up might ultimately lead to the dis- 
closure of the profits [Re : Olympia Ltd. (1898) 2 Ch. 163; 
Gluckstein v. Barnes, (1900) A. C. 240]. Even if there 
was not an independent board of directors, but the 
disclosure is made to the shareholders by the Articles and 
the prospectus or in any other manner, that would be 
sufficient [Salomon v. Salomon, (1897) A. C. 22; British 
Seamless Paper Box Co., (1881) 17 Ch. D. 467; Be : Sale 
Hotel Botanical Gardens, (1898) 78 L. T. 368; also see 
Lagunas Nitrate Co., cited above]. 

With reference to secret profits which as we have seen, 
the promoter has to account for, is not disclosed under 
the circumstances discussed above, the measure of 
damage is the actual profit made by the promoter, less any 
reasonable expenditure he may have incurred or paid. 
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In other words, the measure is based upon net profits- 
made by him [Leeds & Hanley Theatres of Varieties 
(1902) 2 Ch. 809; Emma Silver Mining Co. v. Grantf 
(1879) 11 Ch. D. 918; Lydney & Wigpool Co. v. Bird, 
(1886) 33 Ch. D. 85]. In case of property acquired or 
agreed to be purchased by the company, we have seen that if 
proper disclosures of interest are not made by the promo- 
ters, the same would be rescinded. If however circum- 
stances have arisen which make such a rescision impossible, 
the company would be entitled to obtain damages from 
the promoter vendor, which damages would be measured 
on the basis of the difference between the actual price 
paid by the company and the value which the said property 
bears on the date the same was purchased [Leeds Hanley 
Theatres of Varieties (1902) 2 Ch. 809]. 

Where the disclosure states a lesser amount of the 
profits than they actually made, it is as good as no- 
disclosure. In this case the company had gone to a stage 
where they could not rescind the contract and the Court 
held that that position would be no bar to relief and ordered 
the promoters to pay to the company that portion of the 
profits which were not disclosed [Gluckstein v. Barnes, 
(1900) A. C. 240]. It may be added here that where 
there are more than one promoter, these co-promoters are 
not necessarily the partners or agents of one another, nor 
necessarily liable for the acts or omission of their co- 
promoters [Reynell v. Lewis, (1846) M. & W. 517]. 
Neither death nor bankruptcy of a promoter will release 
his estates or him from his liability in connection with 
the breach of fiduciary duties to the company [Mwrietta 
V, Concha, (1889) 40 Ch. D. 543 at p. 553; Phillips v. 
Homfray, (1883) 24 Ch. D. 439; Emma Silver Mining Co. 
V. Grant, (1881) 17 Ch. D. 122]. 

The following precautions are suggested by Mr. Palmer 
in his excellent work on Company Precedents, Part I : — 

(1) “Where it is intended to purchase property and resell 
at a profit, either to a company or otherwise, be careful not 
to take any steps towards the promotion of the company, or 
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procure directors or subscribers, until you have a valid ccmtract 
with the vendors; and, having regard to Sections 93 (f) & (g) 
and 94 of the Indian Companies Act 1913, where practicable, 
have the contract completed and the purchase money paid before 
the date of the prospectus.” 

Note : — ^Under our Amending Act of 1936 even here he shall have 
to disclose the purchase price of the property he may 
be selling to the company, if he has acquired same within 
two years of the issue of the prospectus. 

(2) “ Remember that grasping at too much profit may easily 
-defeat itself by bringing about the failure of the enterprise.” 

(3) “ See that the company is provided with an independent 
board of directors, and that due disclosure is made to them and 
to the Company. Independent here means directors who are not 
interested in the promotion, e.g., by receiving vendor’s shares or 
being qualified by the promoters.” 

(4) See that, where there is or may be any doubt as 
to the independence of the executive, full disclosure is made of 
all the variety of matters which prima facie ought to be disclosed 
to an independent executive.” 

(5) See that the memorandum and articles contain all 
requisite provisions for the protection of the promoters (See 
Brazilian Rubber Plantations {No, 1), 1911 1 Ch. 425) and, at the 
^me time, do not contain anything open to hostile comment, or 
anything unfair to the company or the subscribers.” 

(6) See that the prospectus or statement in lieu thereof, 
especially if the promoters have any part in its preparation or 
issue, is fairly and honestly framed.” 

(7) Take care in particular that the provisions of Sections 93 
and 94 of the Indian Companies Act are complied with.” 

(8) “Bear in mind Section 105 of the Act, and do not be a 
party to the payment out of the purchase-money, whether directly 
or indirectly, of any commission for subscribing or procuring the 
subi^ription of shares.” 

In re : Brazilian Rubber Plantation and Estates Ltd., 
(1911) 1 Ch. D. 425 as per Neville, J. “The Company, 
until in the hands of its own board, is but the creature 
of the promoters unable to consider its own interest or 
act on its own behalf.” [See also Emma Silver Mining 
Co. V. Grant, (1879) 11 Ch. D. 918-939; Omnium Electric 
F. Ltd. V. Baines, (1914) 1 Ch. D. 332]. 
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Acquisition of a Running Business 

We have thus seen exactly what is the legal position 
of promoters. The promoters may be forming the com- 
pany on the basis of some concessions, or acquisition of 
some running business with a view to enlarge its scope, 
or it may be the formation of an entirely new company to 
start an entirely new business. For acquiring an old busi- 
ness a detailed enquiry has to be made as to the value of 
assets which are to be taken over, the liabilities and the past 
profits for which experts have to be engaged who have to 
go into these questions in detail and report or certify the 
results of their investigations. The expression “ expert ” 
includes engineer, valuer, accountant and any other person 
whose profession gives authority to a statement made by 
him [S. 100 (5)(b)]. These certificates of experts are 
of considerable value in connection with the statements 
in the prospectus, because the promoters and directors are 
responsible for any misstatement, or wrong statement 
made in the prospectus on their responsibility, whereas 
if they were to rely upon the report of experts and if the 
statements made are extracts and quotations from these 
reports or certificates, they are safe and well fortified. 
Thus accountants, engineers, architects, etc., will have 
to be engaged for specific work suitable to their professional 
ability. The usual practice in such cases is to enter into 
agreements under which the vendors of these businesses 
agree to receive in consideration of the sale of the property, 
certain amount in cash and certain amount in fully or 
partly paid shares. In some cases, the vendors also agree 
to pay “ underwriting commission ”, or a part of the 
preliminary expenditure. The vendors may either join 
the board of directors or may not. It is frequently 
necessary, particularly where good-will of the business is 
also transferred, to see that in their agreement a specific 
clause is inserted preventing them from carrying on the 
same type of business within a certain radius and for a 
specific number of years. It may be that the business 
carries with it patented inventions, trade marks, secret 
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processes, registered patterns, etc., in which case the same 
have to be transferred to the company through this agree- 
ment. Frequently a brief proposal embracing all these 
particulars is prepared in more or less the following form 
which has to be considered by the promoters in their early 
meetings in connection with the formation of the company 
while contemplating the taking over of a going business. 
The Proposal Form usually embraces the following 
details : — 

PROPOSAL FORM 

1. Suggested Name ; — Framrozc Iron Foimdr>^ & Iron 

Works, Ltd. 

2. Situation : — The business is at present situated in Parel, 

Bombay, where the firm of Messrs. Framroze and Co., 
are carrying on business as Iron Founders and Iron 
Works Owners in their Factory situated there. They 
own patent rights as well as Trade Marks. 

а. The Approximate Capital Necessary : — ^The Company 

is to be formed with a registered capital of 
Rs. 20,00,000 of which Rs. 5,00,000 should be made up 
of Preference Shares of Rs. 1,000 each, and the balance 
of Rs. 15,00,000, should pe made up of Ordinary Shares 
of Rs. 500 each. 

4, Consideration to the Vendors : — The Vendors are to be 
paid in all Rs. 6,00,000 of which Rs. 3,00,000 is to 
be paid in cash and the balance of Rs. 3,00,000 is 
to be paid by allotting Ordinary Shares as fully paid. 
The Vendors have undertaken to pay all Preliminary 
Expenses up to allotment. The working capital 
required by the concern is Rs. 10,00,000, which it is 
proposed should be acquired from shares issued to the 
public. The whole of the balance of the share capital 
should be offered to the public for subscription. 

б. Underwriting : — The whole of the capital of Rs. 14,00,000 

is to be underwritten at a commission of 3%. 

6. The Underwriters are Messrs. X & Y. 

7. The business is owned by the present proprietor Mr. J. 

Framroze of Nepean Sea Road, Bombay. 

8. The list of documents produced are the following : — 

(a) The Balance Sheet and Profit and Loira Account for 

the past five years duly certified by Auditors 
Messrs. S. B. & Co. 

(b) The inventory of the whole factory, plant and properly 
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machinety as well as building and lands sought to be 
acquired. 

(c) Valuation report of Messrs. Merwanji & Co., Architects 
and Engineers of Bombay. 

9. General Remarks : — ^The proposal is to be considered from 
the standpoint of the requirements of the manufac- 
turers of the foundry works which are likely to follow 
due to the building of railway in Rajputana for which 
the firm is at present negotiating as well as the progres- 
sive nature of the business as indicated by the accounts. 

Signature : — FRAMROZ & CO. 

Bombwy, IQth February, 1937. 

The above form would naturally be signed by the 
firm offering the business for sale to the company, in this 
case, Messrs. Framroze & Co. It would first come into 
the hands of the Secretary, who has to carefully study the 
details and make his own notes on the points which in 
his opinion are likely to come up for careful consideration 
at the promoters’ meeting. After these proposals are 
passed and accepted, assuming that no variation is made 
in connection with capital and various other proposals 
in the above proposal form, the next step will be to take 
the necessary action for the registration or incorporation 
of the company concerned. 

Agreements with Promoters and Vendors 

It may be added that the promoters may be pro- 
prietors of the old established concern itself or outsiders. 
In case of the outside promoters, promoting either an old 
established business, or an entirely new company, it is 
the usual thing for them to be remunerated for their 
labour, skill and ingenuity in connection with the forma- 
tion of the company. This remuneration may be in form 
of cash or partly in cash and partly in shares or wholly 
in either. The remuneration which the promoters take 
should be fully disclosed in the prospectus and that under 
no circumstances any secret profit at the expense of the 
company they promote is permissible, because in case they 
were to make such profits the company may compel the 
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promoters concerned to surrender the same to it [ Mann d* 
Beattie v. Edinburgh Northern Tram Co., (1893) A, C. 69; 
Gluckstein v. Barnes, (1900) A. C. 240]. This rule of 
course applies only to secret profits, as for profits disclosed 
there could be of course no objection [Lydney and 
Wigpool Iron Ore Co. v. Bird, (1886) 33 Ch. D. 85; Re : 
Jubilee Cotton Milk, (1923) 1 Ch. D. 1924 A. C. 958]. 

The agreements that may have to be drawn up 
are : — 

(1) Agreement between promoters laying down their 
respective rights and obligations. 

(2) Agreements between promoters on the one 

part and the vendors on the other part, in 
which the usual provisions are that the promoters 
are to float the company within certain period 
according to a certain scheme and the vendors 
are to transfer certain assets at a certain price 
payable in the manner agreed upon. Usually 
the preliminary expenses are payable by the 
promoters or the vendors, if so that has to be 
mentioned. All these agreements must embrace 
a clause declaring that in the event of the 
company not being entitled to commence 
business owing to the failure of the floatation, 
through not securing of the minimum subscrip- 
tion, or any other cause, the agreements are to 
be considered as rescinded. 

(3) There also should be a draft agreement between 

the promoters or vendors on one part and the 
company on the other part, in case the business 
is to be taken over on the incorporation of a 
company. This draft agreement is usually 
referred to in the memorandum of association in 
the “ objects clause ” and is also stated in the 
articles of association. 

The practice however is to refer the contracts “ as 
contracts for acquisition of business of Messrs. X. Y. Z. 
in accordance with a draft which has been prepared and 
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initialled for identification by Mr. J., the Lawyer of the 
company/^ 

Noth See Special Articles re. Preliminary Agreements given later. 

(4) It may be added that in India a large number 
of companies are promoted by firms or com- 
panies of managing agents who in considera- 
tion of the trouble and work of promotion 
usually reserve to themselves in their managing 
agency agreements remuneration as well as 
rights and privileges of management, etc. In 
such cases managing agency contracts must 
also be drawn up in proper form and stated in 
the memorandum and the articles of association. 

As we shall see later in detail the agreements 
with vendors have to be disclosed in the prospec- 
tus and where there are more than one vendor, the 
amount so payable to each vendor has to be separately 
stated. In the latter case, where the vendors are a firm, 
the members of the firm shall not be treated as separate 
vendors. [S. 93 (/)(#)]. 

Who is a Vendor ? 

In connection with this it is necessary to note the 
exact definition as to the meaning of the term vendor 
as given in S. 94. 

For the purposes of section 93 every person shall be 
deemed to be a vendor who has entered into any contract, 
absolute or conditional, for the sale or purchase, or for any 
option of purchase, of any property to be acquired by the 
company, in any case where — 

(a) the purchase-money is not fully paid at the date 
of issue of the prospectus; or 

(b) the purchase-money is to be paid or satisfied wholly 
or in part out of the proceeds of the issue offered 
for subscription by the prospectus; or 

(c) the contract depends for its validity or fulfilment on 
the result of that issue. 


3 
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Promoter Companies 

Frequently one company promotes another imder the 
Indian Companies Act of 1913. There are occasions 
when a special promoting company with limited liability 
is formed by a syndicate with the specific object of forming 
some particular company. Here the promoters arrange 
to hold shares in the promoting company, but as soon as 
the company they projected to promote is floated, the 
promoting company is wound up and the net proceeds are 
distributed among the shareholders, i.e., the members of 
the syndicate. This course is adopted with the two-fold 
object of concealing the identity of the promoters, and at 
the same time of protecting themselves against personal 
liability and other dangers. This object is effectively 
achieved as far as the civil liability is concerned, because 
shareholders of this promoting company are not personally 
liable for contracts made by the promoting company 
which as we have noticed is a limited company, but where 
this promoting company commits a breach of duty or 
fraud, the directors of such company are liable personally. 
On the same footing the directors oi this promoting com- 
pany will be liable for not disclosing profits made by the 
promoting company in the prospectus because that course 
is tantamount to a breach of trust or fraud. (Emma 
Mining Co. v. Grant, (1881) 17 Ch. D. 122; Barnes v. 
Addy, 9 Ch. D. 244). If, however, this syndicate of 
promoting company formed to promote had made illicit 
profits from the company so promoted they could be 
followed even in the hands of members of the promoting 
company. 


PRELIMINARY CONTRACTS 

A joint stock company is on the same footing as a 
private individual as to the contracts made by it, provided 
the said contracts are within its constitutional powers. 
Being an inanimate person created by law, it naturally 
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contracts through its agents who are its directors and 
officers duly authorised to sign on its behalf. 

In this connection S. 88 is important which lays down 
as follows : — 

(1) Contracts on behalf of a company may be made as 

follows (that is to say) : — 

U) any contract which, if made between private 

persons, would be by law required to be in 

writing, signed by the parties to be charged 

therewith, may be made on behalf of the com- 
pany in writing signed by any person acting under 
its authority exq^ress or implied, and may in the 
same manner be varied or discharged ; 

(n) any contract which, if made between private 

persons, would by law be valid although made 
by ]>arol only, and not reduced into writing, may 
be made by y)aroI on l^ehalf of the company by 
any person acting under its authority, express or 
implied, and may in the same manner be varied or 
discharged. 

(2) All contracts made according to this section shall be 

effectual in law. and shall bind the company and its 
successors and all other parties thereto, their heirs, or 
legal representatives, as the case may be. 

Agreements Prior to and After Incorporation 

In case of joint stock companies, the promoters 
frequently enter into contracts before incorporation. It 
has been held that such contracts are not binding on the 
company, nor can the company adopt or ratify same, 
because no one can act as an agent or a trustee for a 
party which did not exist at the time when the contract was 
made {hnperial Ice Co, v. Manchershaw, (1889) 13 Bom, 
415; Kelner v. Baxter, (1867) L. R, 2 C, P, 174). It is 
usual to make the adoption of a preliminary agreement 
one of the objects of the company in the memorandum and 
also to provide for same being done in the articles of 
association. However, this course also does not bind the 
company to adopt this preliminary agreement, unless a 
distinctly new contract is made by which the company 
agrees to be bound by the terms of the preliminary 
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agreement [Natal Land Company v. Pauline Colliery. 
(1904) A, C. 120; Re : Olympia Ltd., (1898) 2 Ch. 153]. 

There are occasions, however, where the promoters 
purchase property with a view to resell same at a profit 
to a company which they have the intention to float 
thereafter. In this case, if the promoters take the pre- 
caution to complete the purchase agreement before the 
floatation of the company, which they have in contempla- 
tion, and then float the company fully disclosing the 
profits they are going to make before an independent 
board of directors, as well as to the company, there would 
be no difiiculty. This point has been fully dealt with along 
with relative authorities under the heading of the Legal 
Position of Promoters, The directors are said to be 
independent when they are not interested in the profits 
of the promotion in any way. 

Specimen Clauses re. Preliminary Agreements 

A sub-clause which is generally added in the objects 
clause in the memorandum of association in case of 
preliminary agreements where a company is formed to 
acquire an existing business usually runs as follows : — 

‘‘ To start, acquire, print, publish, and circulate or otherwise 
deal with any Newspaper or Newspapers or other publica- 
tions, and generally to carry on the business of Newspaper 
Proprietors and General Publishers and Printers, and in 
particular to acquire from the Liquidator of “ X. Y. Z., 
Limited ” the entire stock-in-trade, plant, outstandings and 
goodwill of the business of the said “ X. Y. Z., Ltd.,” and 
to work the business of newspaper proprietors and general 
publishers and printers and of the daily and weekly news- 
paper called The Thunder ” under the same or any other 
name.” 

In the articles of association also preliminary con- 
tracts are generally referred to as follows : — 

The Company shall enter into the following Agreements 
(a) An Agreement with Messrs. A. B. & Co., on the terms 
set forth in the draft of such agreement, and which 
agreement will provide for the acquisition by the 
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Company of mining and other rights granted to or 
secured by Messrs. A. B. & Co. from the Government 
of India. 

(6 )An agreement with Messrs. A. B. & Co., on the terms 
set forth in the draft of such agreement, and which 
agreement will provide for Messrs. A. B. & Co. and 
their successors acting as managing agents of the 
company. 

(c) An agreement with Mr. S. and others, on the term? 
set forth in the draft of such agreement, and which 
agreement will provide for the allotment to the said 
Mr. S. and others as fully paid up of 1,330 ordinary 
shares of Rupees 75 each as remuneration for services 
rendered in and about the formation and promotion of 
the company.” 

It may be added that in case of Indian company pro- 
motion this form has now become almost universal. Here 
a draft agreement is prepared before incorporation of the 
company which is referred to in a memorandum and 
articles of association as an agreement already drawn up 
and intended to be executed. For identification the said 
agreement or contracts are initialled by one or more of 
the subscribers or would-be directors. The agreement then 
comes up before the board meeting of the directors after 
the company is registered and is entitled to commence 
business where it must be adopted, signed and sealed by 
the directors after due consideration. In this case the 
board should be a board of independent directors as we 
have already stated above. 

For Forms & Precedents of Preliminary Agreements 

See Vol. II, Appendix A and Index. 


UNDERWRITING AGREEMENTS 

With regard to underwriting agreements under 
which some person or persons, or a syndicate, enters into 
an agreement called underwriting agreement by which 
they undertake in consideration of a certain commission 
being paid to them on the capital offered for public sub- 
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scription, to take up and pay for such of the shares as 
are not taken up by the public, it may be said that these 
agreements are made in order to ensure the financial safety 
of the floatation of the company, i.e., to make sure that 
the capital necessary to carry on the business of the com- 
pany is obtained. With regard to the underwriting agree- 
ments, the leading case is Re : Licensed Victualler's Mutual 
Trading Association (1889) 42 Ch. D. 1. Here in the 
opinion of Cotton, L.J., an underwriting agreement is “ an 
agreement entered into before the shares are brought 
before the public, that in the event of the public not taking 
up the whole or the number mentioned in the agreement, 
the underwriter will, for an agreed commission, take the 
allotment for such part of the shares as the public has not 
applied for.” In the same case Lindley, L.J., also 
expressed himself thus : — “ Underwriting, in this connec- 
tion in business means agreeing to take so many shares 
more or less in number as are specified in the underwriting 
letter if the public do not subscribe for them. There is no 
doubt now that this is the meaning of underwriting.^’ 

This old aspect of law has been altered by subsequent 
enactment which now permits underwriting commission 
being paid to all who subscribe for shares ” and that too 
whether absolutely or conditionally.” Thus it is not now 
compulsory that there shall be a public offer in the first 
instance as laid down or assumed in the above decision, 
because, according to Sec. 105 of the Indian Companies 
Act : — 


S. 105. (1) It shall be lawful for a company to pay a commission 
to any person in consideration of his subscribing or 
agreeing to subscribe whether absolutely or condi- 
tionally, for any shares in the company, or procuring 
or agreeing to procure subscriptions, whether absolute 
or conditional, for any shares in the company, if 
the payment of the commission is authorised by the 
articles, and the commission paid or agreed to be 
paid does not exceed the amount or rate so authorised 
and if the amount or rate per cent of the commission 
paid or agreed to be paid is : — 
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(o) in the case of shares offered to the public for 
subscription, disclosed in the prospectus; or 
(6) in the case of shares not offered to the public for 
subscription, disclosed in the statement in lieu 
of prospectus, or in a statement in the pres- 
cribed form signed in like manner as a > state- 
ment in lieu of prospectus and filed with the 
Registrar and where a circular or notice not 
being a prospectus inviting subscription for the 
shares is issued, also disclosed in that circular 
or notice. * 

(2) Save as aforesaid, and save as provided in section 105A 
no company shall apply any of its shares or capital 
money either directly or indirectly in payment of any 
commission, discoiint or allowance to any person in 
consideration of his subscribing or agreeing to subscribe 
whether absolutely or conditionally, for any shares of 
the company, or procuring or agreeing to procure sub- 
scriptions, whether absolute or conditional for any 
shares in the company, whether the share or money 
be so applied by being added to the purchase money 
of any property acquired by the company or to the 
contract price of any work to be executed for the 
company, or the money be paid out of the nominal 
purchase money or contract price or otherwise. 

(3) Nothing in this section shall affect the power of any 
company to pay such brokerage as it has heretofore 
been lawful for a company to pay, and a vendor to, 
promoter of, or other person wdio receives payment 
in money or shares from, a company shall have and 
shall be deemed always to have had, power to apply 
any part of the money or shares so received in pay- 
ment of any commission, the payment of which if 
made directly by' the company, w ould have been legal 
under this section. 

Section 106 further lays down that where the com- 
pany has paid such commission in respect of any shares 
or debentures or allowed any sums by way of discounts 
in respect of any debentures, the total amount so paid 
or allowed, or so much thereof as has not been written 
off, shall be stated in every balance sheet of the company 
until the whole amount thereof has been written off. 
Thus it will be seen that the comnussion must be autho- 
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rised by the articles and the rate agreed to be paid must 
not exceed that fixed by the articles, and that the said 
commission is disclosed in the prospectus in case where 
the shares are offered to the public. Where the articles 
lay down a percentage of commission to be paid a com- 
mission made up of a lump sum will not satisfy the claim 
{Booth V. New Afrikander Oold Mining Co., (1903) 1 Ch. 
295). Where a commission is to be paid for subscribing 
shares ^and before it is paid winding up supervenes, though 
the shareholder will have to pay all his calls unpaid in full 
he shall rank as an unsecured creditor with respect to his 
claim for the tmderwriting commission [Keatinge v. Paringa 
Consolidated Mines, (1902) W. N. 15). Where there is no 
prospectus issued to the public, the amount or rate of 
the tmderwriting commission must be disclosed in the 
statement in lieu of prospectus. Where any issue of shares 
or debentures is underwritten, the names of the under- 
writers, and the opinion of the directors that resources of 
the underwriters are sufficient to discharge the under- 
writing obligations should be stated. [S. 93 (1) (ee)]. 
It has been held that commission cannot be paid out of a 
premium payable to the company on the issue of shares 
{Shorto V. Colwillj (1909) 101 L. T. 598). Of course, the 
payment of the usual and reasonable brokerage or commis- 
sion to brokers, bankers and the like is not prohibited by 
this Section 105 {Andreae v. Zinc Mines of Great Britain, 
(1918) 2 K. B. 454). An option to underwriters to sub- 
scribe for further shares as consideration for imderwriting 
is not an application of shares in payment of commission 
{Hilder v. Dexter, (1902) A. C. 474). 

UNDERWRITING COMMISSION 

With regard to imderwriting the following points 
should be noted : — 

(1) Where there is public issue. 

(o) The articles of association, either as 
originally framed or altered by special 
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resolution, must authorise payment of 
the commission. 

(b) In case of shares offered to the public 

for subscription the commission must 
be disclosed in the prospectus. 

(c) The commission paid or agreed to be 

paid should not exceed the amount, or 
rate, authorized to be paid. 

(II) Where there is no public issue. 

(a) In case of shares not offered to the 

public the commission must be dis- 
closed in the statement in lieu of 
prospectus. 

(b) The commission to be paid or agreed 

to be paid should not exceed the 
amount, or rate authorized. 

It has been held that on a reconstruction the old 
company may pay a commission for undertaking to 
purchase shares which are partly paid from the liquidator 
of the old company and thereby becoming liable to pay 
up the balance on the shares (Barrow v. Paringa Mines, 
Ltd., (1909) 2 Ch. 658). Of course this does not prevent 
the company from paying the usual brokerage to brokers, 
bankers, etc. (Andreae v. Zinc Mines of Great Britain, 
(1918) 2 K. B. 454). 

As we shall see later underwriting agreements are 
nowadays prepared in proper forms as given in Appendix A 
(See Index Vol. 2). Where they are reduced to a form 
of an offer and an acceptance the underwriter was sup- 
posed to give that offer; but now, as given later, the 
underwriter is made to accept the offer which the com- 
liany is supposed to have given, so that, the chance of the 
underwriter backing out of the contract by a revocation 
is avoided in the underwriting letters. These under- 
writing letters must be stamped as an agreement. It 
may be added that though it is most desirable as is usual 
in practice to have an underwriting agreement reduced 
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to writing, in strict law that is not compulsory. Thus an 
acceptance of such an agreement may be written or oral 
(North Charterland Exploration Co. v. Riordan, (1896) 
13 T. L. R. 80). In case the underwriting agreement lays 
down that “ I will if called upon by you subscribe, etc." 
the authority does not arise until after the condition is 
performed {Ormerod’s Case, (1894) 2 Ch. 474; Brussels 
Palace of Varieties v. Prockter, (1893) 10 T. L. R. 72). 
An agreement to take shares must be distinguished from 
an agreement to take shares. (Gorrissen’s Case, (1873) 
L. R. 8 Ch. Ap. 507). 

Forms of Underwriting Agreements 

See Appendix A and Index Vol. II. 

Summary of Main Points 

To summarise, the main points which an under- 
writing agreement should contain are : — 

(1) That the agreement should be so drafted as 
to be a final and binding agreement and not 
one which is likely to give the underwriter 
any loophole to escape either on the ground that 
the draft of the prospectus was altered sub- 
sequently without his permission, or that he 
only gave an offer to underwrite which was not 
accepted, or that he was only bound to pay if 
called upon; 

(2) the prospectus should contain a specific under- 
taking to underwrite a certain number of shares 
and that the whole of those shares are to be 
offered to the public; 

(3) that the underwriter has agreed to take up 
and pay for such shares as are not taken up 
by the public; 

(4) that the underwriter specifically authorises the 
company to allot the balance of shares to him 
or his nominees which are not taken up by the 
public; 
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(5) that the company in return agrees to pay 
specific commission of so much per share or 
so much per cent, on all the shares imder- 
written whether the underwriter has to take 
them up or not. 

In case of underwriting letters, in order to avoid their 
being drafted in form of an offer which the underwriter 
would be entitled to withdraw before the company accepts 
same, Mr. Palmer suggests that the form should 
be as : — 

“I accept your offer to allow mo to underwrite 

Shares on the terms following, etc. 

The point to be noted is that where the underwriter’s 
offer is addressed to the company, or to the agent of the 
company and is duly accepted and the offer is to under- 
write certain shares the underwriter can, without any 
further application for shares by him, be put on the roister 
of members. {Ex Parte) Audain, (1889) 42 Ch. D. 1). 
The agreement to underwrite a portion of the shares which 
was of the nominal value of £1 each in the Licensed 
Victuallers’ Mutual Trading Associations, Ltd., (1889) 60- 
L. T. 684 was embodied in two letters dated the 19th of* 
March, 1889, in the following forms : — 

“ Gentlemen^ — In consideration of your underwriting £10,000 
‘ A ' Shares in the Licensed Victuallers’ Mutual Trading 
Association, Limited, at 15 per cent, discount, I, acting on 
behalf of the company, undertake that all applications which 
have been received up to the present time, or may be 
received within one week of the closing of the lists, shall 
be allotted in full from the said 10,000 shares underwritten 
by you. 


Yours truly, 

GEO. RUDALL.’" 

The second letter was written to George Rudall by Audain, 
and was as follows : — 

“Dear Sir,*— Referring to your favour of even date, copy of 
which we enclose, we hereby agree to underwrite £10,000 ^ 
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Shares in the Licensed Victuallers’ Mutual Trading Associa- 
tion, Limited, on the terms named therein. 


Yours faithfully, 
HOLLOWAY & CO ” 


“ P. S . — We further agree to pay the application money upon 
any balance of shares required to make up the 10,000 within 
one week’s date. 

HOLLOWAY & CO.” 

It was held after the Court had heard expert evidence 
■as to the term “ under-writing ” as applied to shares issued 
by a company which had been formed and before it.< 
shares had been fully offered to the public, that “ the 
agreement as embodied to underwrite must be treated not 
merely as a guarantee, but as an application for an allot- 
ment of so many of the 10,000 shares as should not be 
applied for by the public, and that such agreement 
authqfises the secretary to issue an allotment to H. k Co.” 
If on the other hand the underwriters’ offer was made to 
the promoter, as distinguished from the offer made to the 
company, the underwriter cannot be put on the register 
unless he makes further application for shares, or in hi 
offer itself he has authorised the promoter to apply in 
his name {Holophane Limited v. Hesselphine, (1896) 41 
Sol. J. 28). Usually the rule is that irrespective of the 
fact whether the underwriter may have signed the agr 
ment before or after the underwriting letter was signed, 
he can obtain relief on the ground of misrepresentation if 
he with the knowledge of the promoters relied on the draft 
prospectus in which these misrepresentations were made. 
Even when the imderwriting letter contains the provision 
that the agreement was to hold good in spite of variations 
in the prospectus, the underwriter is not bound if the 
variations or changes virtually constitute a different 
venture. (Warner International Co. v. Kilburn, (1914) 
W. N. 61). In one case it was held that the retention of 
the underwriting letter by the promoter to which the 
imderwriter consented raised an inference that the bargain 
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was complete (Ex Parte Cox Hughes, (1897) 75 L. T. 
669). The underwriting agreements can be enforced even 
against the executors of the deceased underwriter, because 
it has been held that the duty imposed of finding capital 
is not such a personal contract as would come to an end 
with the contractor (Warner Engineering Co. v. Brennan. 
(1914) 30 T. L, R. 191 ; Re : Worthington Ex Parte Pathe 
Freres, (1914) 2 K. B. 299). 

Underwriting of Debentures 

The law as to the underwriting of debentures is now 
brought on the same footing as the underwriting of 
shares, and by Section 128 of the Indian Companies Act, 
1913, it is now clearly laid down that a contract with a 
company to take up and pay for any debentures of the 
company may be enforced by a decree for specific per- 
formance. In case of the underwriting of debentures it is 
not necessary to state the commission to be paid in thi 
statement in lieu of prospectus where the prospectus has 
not been issued (S. 93 (1) h). However where a pros- 
pectus is issued, the commission must, of course, be dis- 
closed. The other place where the commission is required 
to be disclosed is the Annual Summary (S. 32 (2) f). 
It has been also held that where there is an agreement 
to pay a commission to a lender for procuring an advance 
to the company, and ultimately, instead of debentures, 
arrangement is made that the lender should be given 
shares, the commission will not be recoverable unless dis- 
closed in the statement in lieu of prospectus (Andreae 
v Zinc Mines Ltd., (1918) 2 K. B. 454). 

Shares at a Discount 

The Indian Companies Amendment Act of 1936, 
Section 105 A introduces an innovation as far as the 
Indian Companies Act is concerned, in as much as that 
section adopts section 47 of the English Companies Act 
of 1929 permitting companies to issue shares at a discount. 
This innovation was recommended in England by the Green 
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Oommittee report of 1925-26 on the ground that there was 
an overwhelming body of commercial opinion in favour 
of giving companies this power and the Committee itself 
thought that in many cases such a power would be 
extremely useful. 

According to Mr. L. Cuthbert Cropper, F.C.A., 
Chartered Accountant, in his book on Higher Book-keeping 
and Accounts (5th edition), page 352, ‘‘the powers thus 
given by the Act may be useful where a company requires 
further capital at a time when its shares are quoted below 
par, since the existing members or new subscribers 
naturally would not be willing to pay for new shares 
imder such circumstances, but might be willing to subscribe 
at the market price, or at a price slightly below market 
price.” 

Though of course according to old decisions the issue 
of shares at a discount in England also was declared to 
be illegal, in actual practice this issue of shares at a dis- 
count in some measure was indirectly done even under 
the old Act under the guise of paying an under-writing 
commission to those who agreed to subscribe for the 
shares. It is now lawful for a company to issue at a 
discount shares of a class already issued provided (a) the 
issue at a discount is authorised by a resolution passed 
in a general meeting of the company and sanctioned by 
the Court, (b) the resolution must specify the maximum 
rate of discount (not exceeding ten per cent, in any case) 
at which the shares are to be issued, (c) not less than 
one year must at the date of issue have elapsed since 
the date on which the company was entitled to commence 
business and (d) the shares to be issued at a discount 
must be issued within six months after the date on which 
the issue is sanctioned by the Court or within such 
extended time as the Court may allow. 

The further condition imposed is that every pros- 
pectus relating to the issue of shares and every balance 
sheet issued by the company subsequently through tjie 
issue of the shares, must contain particulars of the 
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discount allowed on the issue of the shares or of so much 
of the discount as has not been written off on the date of 
the issue of the document in question. The penalty 
imposed in default in connection with the complying 
with section 105 A («), i.e., with regard to the prospectus 
as stated above, is a fine not exceeding Rs. 50 [Sec- 
tion 105 A (w) ]. 

It may be however added that the issue of shares at 
a discount would be legal only in case where the same com- 
plies strictly with all the requirements of Section 105 A 
In case any contract is made to issue shares at a discount 
which does not fall under the provisions of Section 105 A, 
the party cannot be compelled to accept the shares at the 
full value payable in cash, but the purchasing shareholder 
can be forced only to pay that amount which according 
to contract he had actually agreed to pay, the balance 
being only recoverable if and when liquidation supervenes 
{Re: Macdonald, Sons & Co., (1894) 1 Ch. 89; Pioneers 
of Mashonaland Syndicate (1893) 1 Ch. 731). 

It was further laid down in Macdonald’s case quoted 
above that in case the members object to be entered on 
the register on the ground that they agree to take up 
fully or partly paid shares, which shares the company 
was not in a position to allot, the company cannot place 
them on the register. 


DOCUMENTS TO BE FILED 
FOR INCORPORATION 

The Memorandum and Articles of Association will 
be dealt with in a separate Chapter. We shall therefore 
now take up the other documents and their forms. 

The Statement of the Nominal Capital 
of the Company 

This is a simple statement showing the amount of 
authorised capital of the company prepared for the 
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purpose of the affixing of the stamps for capital duty on 
the entire nominal capital of the company as stated in the 
Memorandum. 


Consent to Act as Directors 

This is a very important statement because section 
84 lays down that a person shall not be capable of being 
appointed a director of a company by the articles, and 
shall not be named as a director or proposed director 
of a company in any prospectus issued by or on behalf 
of the company or in relation to any intended company 
or in any statement in lieu of prospectus filed by or on 
behalf of a company, unless, before the registration of 
the articles or the publication of the prospectus, or the 
filing of the statement in lieu of prospectus, as the case 
may be, he has by himself or by his agent authorised 
in writing : — 

(i) signed and filed with the registrar a consent in writing 
to act as such director; and 

(li) save in the case of companies not having a share capital, 
either signed the memorandum for a number of shares 
not less than his qualification (if any), or taken from 
the company and paid or agreed to pay for his qudli- 
fication shares, or signed and filed with the registrar 
a contract in writing to take from the company and 
pay for his qualification shares (if any) or made and 
fled with the registrar an affidavit to the effect that 
a number of shares not less than his qualification 
{if any) are registered in his name. 

The words in italics have been added by the Amend- 
ing Act of 1936. This section does not apply to a private 
company nor to a prospectus issued by or on behalf of 
a company after the expiration of one year from the 
date at which the company is entitled to commence 
business. 

• The statement will have to be prepared in the following 
form 
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FORM OF 

CONSENT OF DIRECTOR TO ACT. 

The Indian Compani^ Act, 1913. 

(Section 84). 

Filing Fee Re. 3. 

C!onsent to act as Director of the to be signed 

and filed pursuant to Section 84(1) (i). 

Presented for filing by 

To the Registrar of Joint Stock Companies — 

(a) , the undersigned, hereby testify 

(b) consent to act as Director of the 
pursuant to Section 84(1) (i) of the Indian Companies 
Act, 1913. 

♦NAME 1 ADDRESS. DESCRIPTION. 

i 


I 


Dated this of 19 

Section 84 (3) of the Indian Companies Act provides 
that : — 

This section shall not apply to a private company t or a 
company which was a private company before becoming a pubUc 
company nor to a prospectus issued by or on behalf of a company 
after the expiration of one year from the date at which the company 
is entitled to commence business.” 

List of Persons Consenting to 
Act as Directors 

Besides the above consent to act as directors given 
under the signature of the directors themselves, the 

"^If a Director signs by his agent authorised in writing the 
authority must be produced and a copy filed. 

t Added by the Amending Act of 1936. 

4 
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secretary or managing director, or director of the com- 
pany has to file with the registrar of joint stock 
companies a list of persons who have consented to be 
directors, and if this list contains the name of any per- 
son who has not so consented, the applicant shall be 
liable to a fine not exceeding Rs. 500. This requirement 
also does not apply to a private company. This list is 
to be prepared in the following form as provided for by 
the Act : — 

FORM OF 

LIST OF PERSONS CONSENTING TO BE DIRECTORS 

The Indian Companies Act, 1913. 

(See Section 84). 

Filing Fee Rs. 3. 

List of the persons who have consented to be directors of 

the to be filed with the registrar pursuant 

to section 84(2). 

Presented for filing by 

To the registrar of joint stock companies — 

(a) the undersigned, hereby give you 

notice, pursuant to section 84(2) of the Indian Companies Act, 
1913, that the following persons have consented to be directors 
of the 

Signature, address and description 
of applicant for registration. 

Signature 

Secretary, 


NAMES. 

ADDRESSES. 

DESCRIPTION. 


1 



Dated this day of 19 , 
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Statutory Declaration of Compliance 

The other document to be submitted for filing to 
the registrar is a declaration by an advocate, attorney 
or pleader entitled to appear before a High Court who 
is engaged in the formation of the company or a person 
named in the articles as a director, manager or secretary 
of the company, for complying with all or any part of 
the requirements of the Companies Act. This declaration 
has to be made in the following form : — 


FORM OF 

DECLARATION ON REGISTRATION OF COMPANY. 

The Indian Companies Act. 

(See Section 24). 


Filing Fee Rs. 3. 

Declaration of compliance with the requirements of the 
Indian Companies Act, 1913, made pursuant to section 24(2) on 

behalf of a company proposed to be registered as the 

Presented for filing by I 

of do solemnly and sincerely declare 

that I am (a) of the and that all the 

requirements of the Indian Companies Act, 1913, in respect of 
the matters precedent to the registration of the said company and 
incidental thereto have been complied with, save only the payment 
of the fee, and sums payable on registration. And I make this 
solemn declaration conscientiously believing the same to be true. 

(a) Here insert — ‘^an advocate, attorney or pleader entitled 
to appear before a High Court who is engaged in the formation 
of the company ” or a person named in the articles as a director, 
manager or secretary of the company. 

Notice as to Situation 

The Companies Act S. 72 lays down that a company 
either from the date on which it begins to carry on busi- 
ness or as from the twenty-eighth day after date of its 
incorporation, whichever, is the earlier, must have a 
registered office at which all communications and notices 
may be addressed. The notice of the situation of the 
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legjstered office and of any change therein must be given 
within twenty-eight days after the date of the incorporation 
the company or of the change, as the case may be, 
to the registrar who shall record the same. It is further 
added that the inclusion in the annual return of a 
company of the statement as to the address of its 
registered office shall not be taken to satisfy the 
obligation imposed by this section. The section also 
imposes a fine not exceeding Rs. 50 for every day for 
which it carries on business without complying with the 
requirements of this section. This section has been 
substituted by the Amending Act of 1936 for the old S. 72. 
The form of the notice of situation of the registered office 
will be on the following form : — 

The Indian Companies Act, 1913. 

Section 72. 

NOTICE OF THE 

SITUATION OF THE REGISTERED OFFICE 
OF 


Ltd. 


To, 

The Registrar of Joint Stock Companies, 

Bombay. 

The directors of the above-named company hereby give you 
notice pursuant to Section 72(1) of the Indian Companies Act, 
1913 that the registered office of the company is situated at 


Signature 

Dated, Secretary. 

Registration and Filing Fees 

Various fees have to be paid under Section 249 to 
the registrar of joint stock companies with regard to 
several matters mentioned in Table B in the First Sche- 
dule of the Act. There are smaller fees payable in 
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connection with this as the Governor-General in Council 
may direct. For detailed reference as to this table of fees, 
the Appendix Vol. II where the same are given may be 
referred to. The stamps required on the documents viz : 
the memorandum of association and the articles are also 
given there. 

Certificate of Incorporation 

When the proper documents are thus filed with the 
registrar of joint stock companies and the requisite 
fee duly paid, the registrar issues a certificate known 
as the “ Certificate of Incorporation.” This certificate, 
according to section 24, shall be conclusive evidence that 
all the requirements of the Indian Companies Act, 1913 
in respect of registration and all matters precedent and 
incidental thereto have been complied with and that the 
association, as a company, is authorised to be registered 
and duly registered under this Act. The certificate of 
the registrar is conclusive that the terms of the memoran- 
dum are within the law and thus the only thing that the 
Court can do is to construe the memorandum as it stands 
{Cotman v. Brougham, (1918) A. C. 514). On the 
question of conclusiveness of the certificate of incorpora- 
tion see Lord Cairn’s judgment at page 682 in Peel’s Case, 
(1867) 2 Ch. Aj). 674. The certificate is conclusive also 
that the company came into existence of the date of the 
certificate and was in existence for the whole of the said 
day {Jubilee Cotton Mills v. Lewis, (1924) A. C, 958). 
Mr. Palmer, in “ Palmer’s Company Precedents ” states 
as follows : — “ Looking to the decisions and to the Section, 
it is clear that there is no further room for questioning 
even if the seven signatures to a memorandum were all 
written by one person, or were all forged, the certificate 
would be conclusive evidence that the company was duly 
incorporated.” This is so even when the conditions of 
registration were not duly complied with {Moosa Goolam 
Ariff V. Ebrahim Goolam Arijf, (1913) 40 Cal. 1; (1912) 
14 Bom. L. R. 1211). So, too if the signatories were all 
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infants, the certificates would be conclusive, whether the 
remarkable decision in Laxon & Co., (1892) 3 Ch. 555 
that an infant is a “ person ” within Section 6, can or 
cannot be supported.” 

It may be added that the Act contains no provisions 
for giving the Court power to annul a certificate of 
incorporation and disincorporate a company which has 
already been registered. It may be however noted that 
in Bowman v. Secular Society, Limited, (1917) A. C. 
406 Lord Parker of Waddington, in the course of his 
judgment stated that in case where the company was 
improperly registered, the Attorney-General on behalf of 
the crown could institute proceedings by way of certiorari 
to cancel a registration with the registrar. The actual 
wording of his Lordship was : — 

“ Only by misconduct or great carelessness on the part of 
the Registrar could a company with objects wholly illegal obtain 
registration. If such a case did occur it would be opyen to the 
Court to stay its hand until an opportunity had been given for 
taking the appropriate steps for the cancellation of the certificate 
of registration. It should be observed that the Companies Act is 
not so express as to bind the Crown, and the Attorney-General, 
on behalf of the Crown, could institute proceedings by way of 
certiorari to cancel a registration which the Registrar in discharge 
of his quasi-judicial duties had improperly allowed ” 

Thus His Lordship thought that the Attorney-General 
on behalf of the Crown could take action in such a 
case. 

Striking off or Restoration of Companies 

The registrar of joint stock companies has under 
Section 247 power to strike off from the register different 
companies where he has reasonable cause to believe that 
they are not carrying on business or in operation. The 
procedure is that in the first instance a letter is sent by 
ordinary post enquiring whether the company is carrying 
on business, or is in operation and failing to receive a 
reply within one month, the registrar has to mnd- a 
further letter by registered post in which reference is to 
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be made to the first letter, to which also when no reply 
is received within one month from the date thereof, a 
notice is to be published in the local Official Gasette with 
a view to striking the name of the company off the 
register. If at the expiration of the time mentioned in 
the notice, no cause to the contrary is shown, the name 
is struck off the register. This is of course subject to 
the right of a member, or creditor of the company to get 
the company’s name restored on the register. The Court 
would restore the company if satisfied that it was at the 
time of striking off carrying on business or was in opera- 
tion, or otherwise that it is just that the company be re- 
stored to the register or that the name should be restored. 
In case of such restoration the company shall be deemed 
to have continued in existence as if its name had not 
been struck off. A further power is given to the Court 
to give such directions, or make such provisions as seem 
just, for placing the company and all other persons in 
the same position as nearly as may be as if the name of 
the company had not been struck off. A letter or notice 
to be given imder this section 247 must be addressed to 
the company at its registered office, or if no office has 
been registered to the care of some director, manager or 
other officer of the company. In case there is no director, 
manager or other officer of the company whose name and 
address are known to the registrar, it may be sent to 
each of the persons who subscribed the memorandum 
addressed to him at the address mentioned in the memo- 
randum. Even after the date of the dissolution, appli- 
cation to reinstate the name of the company on the 
register may be made by a member or creditor. {Hall 
{Conrad) <fe Co., Ltd. Re: (1916) 60 Sol. J. 666). It 
may be remembered, however, that a company which is 
in course of being wound up “ voluntarily ” is in opera- 
tion within the meaning of this Section. {Outlay Assur- 
once Society, (1887) 34 Ch. D. 479; re Langlaagte 
Proprietary Co., (1912) 28 T. L. R. 529). 
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FORM OF 

CERTIFICATE OF INCORPORATION. 

No 19 

I hereby certify that Ltd. 

is this day 

incorporated uiKler the Indian Companies Act, 1913, and that the 
company is limited. 

Given under by hand at 

this day of 19 

Signature 

Registrar of Joint Stock Companies, 



CHAPTER III. 


The Prospectus 
General Remarks 

The idea of the prospectus, no doubt, primarily 
happens to be to invite applications for shares of the 
company offered to the public and thereby obtain the 
necessary capital. 

The prospectus is defined by Section 2 (14) as “ any 
prospectus, notice, circular, advertisement, or other invita- 
tion offering to the public for subscription or purchase 
any shares or debentures of a company, but shall not 
include any trade advertisement which shows on the face 
of it fhat a formal prospectus has been prepared ondj 
filed.” (The words in italics have been added by the 
Amending Act of 1936). This amendment now makes the 
decision in the case of Prama Nath Sanyal v. Kali 
Kumar Dutta, (1925) 52 Cal. 440 obsolete. This amend- 
ment was influenced by the argument that advertising of 
a full and complete prospectus in various newspapers 
was too expensive a burden on smaller companies. It will 
thus be seen that the definition of prospectus is all 
embracing. As we have seen above the essence of the 
prospectus is that there shall be an invitation to the public 
to subscribe the shares of the company and where a 
document does not incorporate such an invitation to 
subscribe shares, it does not fall within the definition of 
a prospectus. The other point is that the invitation 
should be to the public, and therefore a letter addressed 
to a particular individual privately inviting him to buy 
certain shares in a new company is not necessarily a 
prospectus. 

This prospectus is generally prepared under the 
direction 'of those who have under their control the 
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promotion of the company, and the company secretary 
as he is an important officer, is naturally consulted in 
the matter and takes an important part in the drafting 
thereof. The prospectus in usual form is printed on 
separate circulars and sent through post to all those who 
are likely to invest money in joint stock companies and 
many companies advertise same in the newspapers 
simultaneously. Where such a prospectus is to be pub- 
lished as a newspaper advertisement, it is not necessary 
in the advertisement to publish the contents of the memo- 
randum of association or the signatories thereto or the 
number of shares subscribed for by them. [Section 93(2)]. 
This necessarily curtails an amount of expenditure which 
would otherwise be necessary in connection with the 
newspaper advertisements. Before dealing with other 
observations in connection with the drafting of this most 
important document, it is necessary to state that section 
93 of the Indian Companies Act of 1913 makes it com- 
pulsory that every prospectus issued by or on behalf of 
a company or by or on behalf of any person who is or 
has been engaged or interested in the formation of the 
company must state ; — 

(a) the contents of the memorandum, with the names, 

descriptions and addresses of the signatories and the 
number of shares subscribed for by them respectively ; 
and the number of founders or management or deferred 
shares (if any) and the nature and extent of the interest 
of the holders in the property and profits of the com- 
pany; and the number oj redeemable preference sharee 
intended to be issued with the date or, where no date 
is fixed, the period of notice required and the proposed 
method of redemption; and 

(b) the number of shares (if any) fixed by the articles as 

the qualification of a director, and any provision in 
the articles as to the remuneration of the directors; and 

(c) the names, descriptions and addresses of the directors or 

proposed directors and of the managers or proposed 
managers and managing agents or proposed mariaging 
agents (if any) and any provision in the articled or in 
any contract as to the appointment of mcmagers or 
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managing agents and the remuneration payable to them^ 
and 

(d) the minimum subscription on which the directors ina3r 

proceed to allotment, and the amount payable on. 
application and allotment on each share; and in tbe 
case of a second or subsequent offer of shares the 
amount offered for subscription on each previous allots 
ment made within the two preceding years, and the 
amount actually allotted, and the amoimt (if any> 
paid on the shares so allotted; and 

(e) the number and amoimt of shares and debentures which 

within the two preceding years have been issued, or 
agreed to be issued, as fully or partly paid up other- 
wise than in cash, and in the latter case the extent to 
which they are so paid up, and in either case the con- 
sideration for which those shares or debentures have 
been issued or agreed to be issued; and 
iee) where any issue of shares or debentures is underwritten^ 
the names of the under-writers, and the opinion of 
the directors that the resources of the under-writers 
are sufficient to discharge the under-writing obligations 
and 

(/) the names and addresses of the vendore of any property 
purchased or acquired by the company, or proposed so 
to be purchased or acquired, which is to be paid for 
wholly or partly out of the proceeds of the issue offered 
for subscription by the prospectus, or the purchase or 
acquisition of which has not been completed at the 
date of issue of the prospectus, and the amount pay- 
able in cash, shares or debentures to the vendor, and 
where there is more than one separate vendor or the 
company is a sub-purchaser, the amount so payable to 
each vendor; Provided that where the vendors or any 
of them are a firm, the members of the firm shall not 
be treated as separate vendors; and 
(//) where any properly referred to in dame (/) has within 
ythe two years preceding the issue of the prospectus 
been transferred by sale, the amount paid by the 
purchaser at each such transfer so far as the informa- 
tion is available and, where any such property is a 
business, the profits accruing from such business during 
each of the three years immediately preceding the 
issue of the prospectus or during each year of the 
existence of the business if less than three years so far 
as the information is available. A balance sheet of the 
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bttsiness concerned made up to a date not more than 
ninety days hejore the date of the issue of the pros- 
pectus shall he appended to the prospectus; and 

ig) the amount (if any) paid or payable as purchase money 
in cash, shares or debentures, for any such property as 
aforesaid, specifying the amount (if any) payable for 
good-will; and 

(h) the amount (if any) paid within the two preceding years 
or payable, as commission for subscribing or agreeing 
to subscribe, or procuring or agreeing to procure sub- 
scriptions, for any shares in, or debentures of, the com- 
pany, or as discount in respect of shares issued, show- 
ing separately the amount, if any, so paid to the 
managing agents; Provided that it shall not be necessaiy 
to state the commission payable to sub-under-writers; 
and 

‘(i) the amount or estimated amount of preliminary expenses; 
and 

<fc) the amount paid within the two preceding years or 
intended to be paid to any promoter, and the con- 
sideration for any such payment; and 

<i) the dates of, and parties to, every material contract, 
including contracts relating to the acquisition of property 
to which clause (/) applies, and a reasonable time and 
place at which any material contract or a copy thereof 
may be inspected; Provided that this requirement shall 
not apply to a contract entered into in the ordinary 
course of the business carried on or intended to be 
carried on by the company, or to any contract (except 
a contract appointing or fixing the remuneration of a 
managing director or managing agent) entered into 
more than two years before the date of issue of the 
prospectus; and 

im) the names and addresses of the auditors (if any) of 
the company; and 

<n) full particulars of the nature and extent of the interest 
(if any) of every director in the promotion of, or in the 
property proposed to be acquired by, the company, or, 
where the interest of such a director consists in being 
a partner in a firm, the nature and extent of the 
interest of the firm, with a statement of all sums paid 
or agreed to be paid to him or to the firm in cash or 
shares or otherwise by any person either to induce him 
to become, or to qualify him as, a director, or other- 
wise for services rendered by him or by the firm in 
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connection with the promotion or formation of the 
company; and 

(0) where the company is a company having shares of more 

than one class, the right of voting at meetings of the 
company conferred by, and the rights in respect of 
capital and dividends attached to the several classes of 
shares respectively; and 

ip) where the articles of the company impose any restrio- 
tions upon the members of the company in respect of 
the right to attend, speak or vote at meetings of the 
company or of the right to transfer shares, or upon the 
directors of the company in respect of their powers 
of management, the nature and extent of those 
restrictions. ^ 

(lA) Where the prospectus is issued by a company which has 
been carrying cm business prior to the issue thereof, the prospectus 
shall set out the following reports in addition to the matters referred 
to in sub-section (1), namely : — 

(1) a report by the auditors of the company with respect to 

the profits of the company including its subsidiary 
companies, if any, so far as the information is available 
in each of the three financial years immediately 
preceding the issue of the prospectus and with respect 
to the rates of the dividends, if any, paid by the com- 
pany on each class of shares in the company for each 
of the said three years giving particulars of each such 
class of shares on which such dividends have been paid 
and the source from which the dividends have been 
paid and particulars of the cases in which no dividends 
have been paid on any class of shares for any of those 
years, and if no accounts have been made up for any 
part of a period of three years ending on a date three 
months before the issue of the prospectus, containing a 
statement of that fact; 

(iO if the proceeds or any part of the proceeds of the issue 
of the shares or debentures are or is to be applied 
directly or indirectly in the purchase of any business^ 
a report made by an accountant or accountants holding 
the certificate referred to in section lU who shall be 
named in the prospectus upon the profits of the husir 
ness in respect of each of the three financial years 
immediately preceding the issue of the prospectus ; 

Provided that if, in the case of a company whicfi has bee^ 
carrying on business for less than three years, the 
accounts of the company have been made up only m 
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respect of two years or any shorter period, this sub* 
section shall have effect as if references to two years 
or svoh shorter period were substituted for references 
to three years. 

(IB) The statement referred to in clause (//) of sub* 
section (1) and the report referred to in subsection (lA) with 
respect to the profits of a company or business shall show clearly 
the trading results and all charges and expenses incidental thereto 
excluding income or profits having no relation to the trading for 
the period covered and excluding also items of profit or income of a 
non-recurring nature but including amounts appropriated from 
profits to such purposes as payment oj taxation or reserves. 

(IC) Where any part of the sums required for the matters 
set out in subsection (£) of section 101 is to be provided out of 
sources other than share capital particulars of the amount to he 
so pxovided and the sources thereof; and 

(2) Where any such prospectus as is mentioned in this section 
is published as a newspaper advertisement, it shall not be necessary 
in the advertisement to specify the contents of the memorandum, 
or the signatories thereto, and the number of shares subscribed for 
by them. 

(3) This section shall not apply to a circular or notice inviting 
existing members or debenture holders of a company to subscribe 
either for shares or for debentures of the company, whether with 
or without the right to renounce in favour of other persons. 

(4) The requirements of this section as to the memorandum 
and the qualification, remuneration and interest of directors, the 
names, descriptions and addresses of directors or proposed directors, 
and of managers or proposed managers, and the amount or estimated 
amount of preliminary expenses, shall not apply in the case of a 
prospectus issued more than one year after the date at which the 
-company is entitled to commence business. 

Provided that the said requirements, except the requirement 
as to the amount or estimated amount of preliminary expenses^ 
shall apply to a prospectus filed in pursuance of section 154 . 

(5) Nothing in this section shall limit or diminish any 
liability which any person may incur under the general law or this 
Act apart from this section. 

Note The italics are amendments under the Amending Act of 1»36. 

How to scan the Prospectus 

It will be thus noticed that as far as possible, the 
Indian Compames Act, 1913, as amended in 1936, has 
provided proper safeguards in order that the investing 
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public may not be misguided or misled, by insisting on 
details being stated in the prospectus, which are likely 
to affect their judgment while deciding whether or not 
they should apply for shares in a proposed company. 
If in actual practice these safeguards prove to be inopera- 
tive, the fault lies with the investors who generally allow 
themselves to be carried away either by sentiment or by 
the speculative fever conveniently let loose by interested 
promoters and their friends. Even among the most sober- 
minded investors, the proportion of those who base their 
conclusions on a careful study both of the prospectus and 
the articles of association of the company, they invest 
in, is very small indeed. The primary object of the 
prospectus is, of course, to induce the public to subscribe 
for the shares and debentures of the company and thereby 
secure the necessary money which is to make up the 
capital of the company. The greatest care, therefore, 
should be taken here to state all the points which a cautious 
investor is likely to be curious about and that too, with 
the utmost veracity. The investing public of all coimtries 
where joint stock companies have flourished for some 
length of time, have had their experience of both the good 
and the doubtful type of enterprises which has made them 
rather unduly sceptical. Even so prominent a writer and 
thinker as Mr. Hartley Withers has thought it fit to write 
about prospectuses in his book on “ Stock and Shares ” 
as follows : — 


"All prospectuses should be scanned in a spirit of jaundiced 
criticism and with the most pessimistic readiness to be- 
lieve that they are specially alluring traps laid by some 
designing financier to relieve the reader of some of his 
money. No allowances should never be given to the 
Prospectus. In fact, a large number of them are quite 
reasonable propositions put forward by quite honest men, 
but when they are of this kind they will, or ought to 
stand the most sceptical scrutiny, and when they are not, 
it is a service to the community at large to put them 
as quickly as possible in the waste paper basket.” 
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Care in its Preparatioiii 

The prospectus should therefore disclose all the 
material points in order to disarm all possible chances of 
suspicion which are likely to discourage an investor. In 
case where a going concern is to be taken over by the 
new company, the actual working results in form of net 
profits for a number of years immediately preceding the 
period ought to be stated in the form as required by section 
93(f) ff., i.e., the profits accruing from such business 
during each of the three years immediately preceding the 
issue of the prospectus, or during each year of the existence 
of the business if less than three years, so far as the in- 
formation is available, should be disclosed. A balance 
sheet of the business concerned made up to a date not 
more than ninety days before the date of the issue of the 
prospectus, must be appended to the prospectus. These 
statements should be, for inspiring public confidence, 
certified by a well-known firm of accountants and if possible 
an extract from the report of such accountants as to these 
profits should advantage be quoted in the prospectus. The 
form in which these profits are disclosed should be such 
as to make it clear that the business sought to be pur- 
chased was of a progressive character. In the case of assets 
taken over they ought to be valued by recognised experts. 
The name of the auditors should also be stated wherever 
possible and in the selection of these, care should be taken 
to pick out qualified men of reputation and standing. 
Besides observing these precautions, all frankness ought to 
be displayed in carefully describing the business which the 
company is to carry on. A cautious investor will not 
blindly stake his capital in an enterprise without carefully 
weighing the possibilities of the business in contemplation 
and therefore all possible attention should be given to the 
work of supplying him with all possible materials which 
are likely to help him to judge for himself after consider- 
ing fully the point of view of the promoters. The 
promoters should also take care to see that as far as 
possible all the statements contained in the prospectus are 



THE PROSPECTUS 


65 


based on some expert’s reports, abstracts from official 
documents, or on facts which they are able to substantiate 
if called upon. All the requirements of the Companies 
Act, 1913, as dealt with above, ought also to be strictly 
observed. Failing this, every director, promoter and every 
person, who is knowingly responsible for the issue 
of such prospectus shall be liable to a fine not 
exceeding Rs. 50 for every day from the date 
of the issue of the prospectus, imtil a copy com- 
plying with the requirements of section 93 is filed, 
besides this every director, promoter and officer of the com- 
pany, with whose consent and knowledge the prospectus 
was issued, lays himself open to be sued for damages by 
an aggrieved shareholder, who purchased or agreed to 
purchase, the shares relying on any untrue or misleading 
statement in the prospectus. 

Mr. Hartley Withers whom we have already quoted 
above, recommends the investor to pay particular atten- 
tion to the name of the firm of brokers (if any) mentioned 
in the prospectus, as a good firm of brokers will not attach 
itself to a doubtful company, still less recommend its 
clients to invest in the same. He also recommends in- 
vestors in general to consult their own brokers before 
deciding on the prospects of an undertaking in which they 
think of investing. This of course applies to brokers in 
England, particularly, to those on the London Stock 
Exchange, where the members of the Exchange are divided 
into two watertight compartments known as “ Jobbers ” 
and “ brokers.” The former class restricts itself to buying 
and selling in stocks, shares and securities, whereas the 
latter acts as a middleman between the jobber and the 
investing public. In other words a jobber cannot act as 
a broker and vice versa. Under these circumstances a 
broker being a disinterested middleman, besides being an 
expert in the line, can no doubt be looked to with con- 
fidence for advice. In India however no such distinction 
is observed. Almost every broker on the Stock Exchange, 
whether in Bombay or elsewhere, is also a dealer in stocks, 
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shares and securities, and therefore, one can never be certain 
about the extent of the disinterestedness of his advice. 
The most prominent of these brokers indulge in the under- 
writing of share capital, which they would naturally be 
anxious to unload at the first possible opportunity. How- 
ever honest and straightforward their methods of business 
may be, this conflict of interest should alone be sufficient 
to deter a cautious investor from looking for guidance from 
this quarter. From a practical promoter’s point of view, 
however, the insertion of the name of a well-known firm of 
brokers wherever possible, makes the prospectus more 
attractive both here as well as in England. 

The other attraction which has generally proved over- 
powering to an average investor is the inclusion of a few 
titled names among the board of directors. It need only 
be added that according to the best authorities the glare 
of titled names on a board is losing its magnetic effect on 
the average investor in England who has improved by 
experience, and no doubt the same transition seems well 
within sight in India. 

Observations on the Draft of 
a Prospectus 

The first point in connection with the contents of the 
prospectus is that the contents of the memorandum of 
association should be stated in the prospectus, which 
means that everything with the exception of the signa- 
tures of witnesses is to be set out. In order to avoid the 
prospectus getting into a confused document, there is 
the present practice to print the contents of the memo- 
randum of association in the fold of the prospectus and 
to refer to same in the body of the prospectus itself. The 
prospectus has to be dated and signed, which date, unless 
the contrary is proved, should be taken as the date of 
filing of the prospectus. Before filing of the prospectus 
it must be signed by every person named as director or 
proposed director, or failing the signatures of the directors, 
by any persons duly authorised to sign on their behalf. 
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The other requirement is that every prospectus issued to 
the public must state on the face of it that a copy of it 
has been so filed with the registrar of joint stock com- 
panies. These requirements of section 93 of the Indian 
Companies Act, 1913, cannot be restricted by any condi- 
tion requiring or binding any applicant either for shares 
or debentures to waive compliance with them or by pur- 
porting to affect him with notice of any contract, document 
or matter not specifically referred to in the prospectus. 
If such a term is sought to be imposed *he same shall be 
void (S. 96). 

To summarise, the prospectus must be so drafted as 
to answer the various requirements of the law at the 
same time it should be sufficiently attractive from the 
point of view of publicity and good salesmanship and 
for that purpose should not only place the case of the 
company in an attractive manner without exaggeration, 
misrepresentation, omissions or ambiguity, but should also, 
embrace names of directors, managers, and managing 
agents. It is also usual to state the names of bankers, 
lawyers, brokers and auditors in the prospectus though not 
compulsory in order to inspire public confidence. The 
prospectus must not only state with strict and scrupulous 
accuracy all the facts on which the would-be shareholders 
are likely to rely in arriving at their judgment, but should 
omit none within the knowledge of the promoters, the 
existence of which might in any degree affect the nature 
or extent oi quality of the privileges and advantages which 
the prospectus holds out as inducements to take shares 
{New Brunswick etc. & Co. v. Muggeridge, (1860) 1 
Dr: and Sm. 363.) 

In the opinion of Lord Chemsford in Central Rail- 
way of Venezuela v. Kisch, L. R. 2 H. L. 123, though the 
prospectus may have been highly coloured, or contains 
exaggeration as far as the description of advantages to 
be enjoyed by the shareholders is concerned, there should 
not be misstatement or concealment of any material facts 
or circumstances. Even where half the fact is stated 
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and the other lialf withheld which makes the prospectus 
absolutely false, that may fall under deceit (Peek v. 
Gvxney, L. R. 6 H. L. 403). The other point to be 
remembered is that even though there may not be any 
dishonest intention, but if those publishing a prospectus 
use careless language with the result that their state- 
ments when literally read become umrue, although this 
literal sense is different from what they intended, it 
amounts to a misrepresentation (II allows v. Femie, 3 
Ch. 476). This principle has been reiterated by eminent 
judges in similar cases. 


The Usual Practice at Registrar’s Office 

The usual practice ol the registrar of joint stock 
companies is to require all prospectuses presented to 
him jor registration to be printed, so that he can be sure 
of the copies circularised among the, public being uniform. 
The best course is tliat when the prospectus is in the 
course of printing and the fair proof is ready, it may bo 
handed to the registrar for scrutiny and comment so that 
if there are any errors, same may be pointed out by the 
office and corrected in time. Of course the registrar does 
not take any responsibility in this connection and the fact 
that the prospectus had been approved and filed does not 
mean or imply that the document is in order. The leeal 
responsibility is on the person who presents same for 
responsibility is on the person who presents same for filing. 

Model Form of Prospectus 

Note .--For model form of the prospectus of a joint 
stock company see Vol. II, Appendix A and Index. 

Contents of the Memorand um 

'■« ‘11“ the prospectus 
™ C oT.h " "" except the 
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The points of importance in connection with the above 
section are that now that the Amending Act of 1936 per- 
mits redeemable preference shares to be issued, the pros- 
pectus is required to state the number of redeemable pre- 
ference shares intended to be issued with the date or where 
no date is fixed, the period of notice required and the pro- 
]K)sed method of redemption. 

Names and Description of Managing Agents 

With reference to the names, description and addresses 
of directors, proposed directors and managers or proposed 
managers being disclosed, the Amending Act now requires 
in addition that managing agents or proposed managing 
agents should also be disclosed. This is due to the fact 
that now under the Amend(‘d Act, managing agents are 
specifically ilefmed and special provisions are inserted in 
the Act as to their rights and responsibilities. Thus in 
ease of managing agents and managers it is now necessary 
that if there is any provision in the articles of associa- 
tion or in any contract as to the appointment of managers 
or managing agents and the remuneration payable to them, 
the same should be disclosed in the prospectus. 

Minimum Subscription 

Under the old Act it was necessary only to mention 
a sum in the prospectus as “ minimum subscription ” which 
if applied for, the directors could go to allotment. The 
actual figure was left to the option of the promoters and 
directors. It was hoped that the promoters would be 
tempted to put in a fairly substantial amount with a view 
to inspire confidence and that if they put in an absurdly 
small amount, on which they purported to proceed to 
allotment, the public would hesitate to apply. However, 
in practice it was discovered that in good times and in 
many cases in normal times also, this safeguard was in- 
operative and insufficient. The reckless attempt to 
promote all sorts of companies and to float them with 
insufficient capital continued and simple-minded people were 
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in one form or other, enticed, in purchasing shares even 
in case of companies openly floated with insufficient 
finance. 

The Green Commission of 1925-26 in its Report on 
Company Law Amendment of England lays down that “the 
existing law as to minimum subscription has become in 
practice useless owing to the low minimum which is 
usually fixed in articles of association. We consider that 
an alteration in the law should be made so as to bring 
it as nearly as possible within the original intention of 
the legislature.” Thus now our Amended Companies Act 
in Section 101 (i), (^) and (2a) lays down that; — 

“ (1) No allotment shall be made of any share 
capital of a company offered to the public 
for subscription unless the amount stated in 
the prospectus as the minimum amount which 
in the opinion of the directors must be raised 
by the issue of share capital in order to 
provide the sums or, if any part thereof is 
to be defrayed in any other manner, the 
balance of the sum required to be provided 
in respect of the matters specified in sub- 
section (2) has been subscribed, and the sum 
of at least five per cent, thereof has been 
paid to or received in cash by the company. 

(2) The matters for which provision for the 
raising of a minimum amount of share capital 
must be made by the directors are the follow- 
ing, namely ; — 

(a) the purchase price of any property pur- 
chased or to be purchased which is to be 
defrayed in whole or in part out of the 
proceeds of the issue; 

(b) any preliminary expenses payable by the 
company and any commission so payable 
to any person in consideration of his 
agreeing to subscribe for or of his procur- 
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ing or agreeing to procure subscriptions for 
any shares in the company. 

(c) the repayment of any moneys borrowed by 
the company in respect of any of the 
foregoing matters, and 
id) working capital. 

(Sa) The amount referred to in sub-section (/) as 
the amount stated in the prospectus shall be 
reckoned exclusively of any amount payable 
otherwise than in cash and is in this Act re- 
ferred to as the minimum subscription. 

The same section 101 (£c) further lays down that — 
“ In the event of any contravention of the provi- 
sions of sub-section (36) every promoter, 
director or other person knowingly respon- 
sible for such contravention shall be liable to 
a fine not exceeding five hundred rupees.” 

The object sought to be achieved by these provisions 
of section 101 is to prevent the formation of what are 
called “ mushroom companies ” wdth insufficient finance. 

Disclosure as to Vendors and the Purchase Price 

With regard to the vendors who sell the property to 
the company which they had originally purchased in their 
own name, the section requires that complete disclosure 
should be made of their names and addresses and that too 
not only of the vendors but of sub-vendors also together 
with the statement as to the amount which each one of 
them is to receive, in cash, shares or debentures. Where 
this property has within the two years preceding the issue 
of the prospectus been transferred by sale, the amount 
paid by the purchaser at each such transfer, so far as the 
information is available, should also be stated. Where 
any such property is a business the profits accruing from 
such business during each of the three years immediately 
preceding the issue of the prospectus, or during each year 
of the resistance of the business if less than three years 



72 


INDIAN COMPANIES MANUAL 


should be disclosed as far as information is available 
[S. 93(7) (//)]. The amount (if any) paid or payable as 
purchase money in cash, shares or debentures, for any such 
property should also be stated, specifying the amount (if 
any) payable for good-will. [S. 93(f) (g)]- The term 
“ vendor ” according to S. 94 includes any person who has 
entered into any contract absolute or conditional, for the 
sale or purchase, or for any option of purchase of any 
property to be acquired by the company in any case, 
where — 

(а) the purchase money is not fully paid at the date 

of issue of the prospectus; or 

(б) the purchase money is to be paid or satisfied 

wholly or in part out of the proceeds of issue 
offered for subscription by the prospectus; or 
(c) the contract depends for its validity or fulfil- 
ment on the result of that issue. 

If the vendors happen to be a firm, it is not necessary 
to distinguish the amount receivable by the respective 
partners. Where the company purchast s tlie benefit of an 
existing contract, it will be necessary to state both the 
price paid for such benefit and the luice payable by the 
“vendor” under the contract {Brookes v. Ilatism, (1906) 
2 Ch. 129). Where any of the property to be acquired by 
the company is to be taken on lease, the expression 
“ vendor ” shall also include the lessor and the expression 
“ purchase money ” will include consideration for the lease 
and the expression “ sub-purchase ” will include the sub- 
lessee (S. 95). 

Disclosure of Material Contracts 

Here the contracts meant are those to which the com- 
pany, or some persons having direct relation with it 
such as vendors, promoters, directors or officers are parties 
to it. The material contract is defined by Baggallay, 
L.J., in Sullivan v. Mitcalfe (1880) 5 C. P. D. 465 
as those which “ shown in a reasonable construction of 
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its purpon and effect would assist a person in determining 
whether he should become a shareholder in the company.” 
It may also mean “ calculated to influence persons reading 
u company’s prospectus in making up their mind whether 
or not they will api>ly for shares ’’ ( Twycrosn v. Grant. 
(1877) 2 C. P. D. 485). The following contracts for 
e.xample would be considered material : — 

1. Contract to pay a commission or give some 

other advantage to the promoters in connec- 
tion with the formation of the company. 

2. A contract by the company to purchase any 

property or by its promoters or others even 
though the purchase has not been completed. 

3. A contract to resell to the company at a profit 

any property. 

4. Any other contract under which the promoters 

or directors are making some profits or 
getting some advantage at the expense of the 
company. 

5. Contracts relating to the acquisition of 

property. 

6. A contract appointing and fixing the remunera- 

tion of a managing director or managing 
agents. 

The following contracts are exempted from the pro- 
visions of this section : — 

1. Those entered into in the ordinarj* course of 

business which is carried on by the company 
or intended to be carried on by the company. 

2. Contracts entered into more than two years 

before the publication of the prospectus 
except contracts appointing or fixing remunera- 
tion of a managing director or managing 
agents. 
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3. Where prospectus is published more than one 
year after the date on which the company is 
entitled to commence business. 

Interest of Directors 

The section 93 makes it compulsory that particulars of 
the nature and extent of the interest of every director 
in the promotion or property proposed to be acquired 
by the company must be disclosed. Full particulars of 
this disclosure are required so tliat the subscribers are 
able to judge the extent to which the directors who call 
upon them to subscribe are interested in the company or 
its contracts. Thus a simple statement that the directors 
are interested will not bo sufficient, but particulars of the 
nattire and extent of their interest must be given (Empire 
Assurance v. Coleman, 6 Ch. D. 568). 

On this point of interest, all contracts made by 
directors with the company which are likely to bring 
them any profit, benefit, or gain, must be strictly dis- 
closed in the prospectus and no question is allowed to be 
raised as to the fairness or unfairness of the contract in 
question (Parker v. McKenna, 10 Ch. 96 at p. 118). 
Where for example the secret profits made by the directors 
who are also promoters, consisted of shares which bad 
never been validly issued, the promoter was held to be 
liable (Jubilee Cotton Mills, (1923) 1 Ch. I). The 
principle on which this rule is based is that in all cases 
where a person is either actually, or constructively, an 
agent for other persons all profits and advantages made 
by him in the business beyond his ordinary compensation 
are to be for the benefit of his employers (Morison v. 
Thompson, (1874) L. R. 9 Q. B. at p. 487). Thus where 
directors secretly receive from a promoter shares by way 
of a gift the company was entitled to claim either the 
shares or in case of those shares which were afterwards 
^Id by the directors the whole profit and where no profit 
hM been made such sum as the company lost by reason 
of Its being deprived of the right of allotting these shares 
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to others who would have paid for them {Carling’s Case, 
(1876) 1 Ch. D. 115). 

Liability for not filing or omission of 
reni><«>to particulars 

If a prospectus of a public company is issued without 
a copy being filed Sec. 92 provides that every person 
who is knowingly a party to the issue of the prospectus, 
shall be liable to a fine not exceeding Rs. 50 for every 
day from the date of the issue of the prospectus until a 
copy thereof is filed. 

As to omission of the particulars which section 93 
requires to be given in the prospectus the remedy of a 
shareholder who purchases his share relying on the 
prospectus is damages against the persons responsible for 
the prospects (South of England Xatural Gas Co., (1911) 

1 Ch. D. 573). But it should be noted that the mere fact 
that the prospectus omits some of the facta or contracts 
required to be stated by section 93 does not entitle a 
shareholder to rescission and rectification of the register. 
In other words the shareholder is to claim those damages 
which he has to prove and not rescission {Wimbledon 
Olympia Ltd., (1910) 1 Ch. D. 630). If there are omissions 
of matters in the prospectus which it was the duty of the 
promoters to disclose whereby the said omissions became 
equivalent to misstatements and damage was caused the 
promoters would be liable {David v. Britannic Merthyr 
Coal Co., (1909) 2 K. B. 157). 

General Observations as to Prospectus 

It was held in Booth v. New Africander Gold Min^ 
ing Co., Ltd., (1903) 1 Ch. D. 295, that an offer to the 
members of an old company, of shares of the new 
company which was merely the re-construction of the 
old concern, was not an offer to the public. Considerable 
doubt is thrown with regard to the soundness of this pro- 
position. In another Scottish case where a promoter sent 
through his friends and customers an offer to purchase 
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shares, it was held that the said offer was not made to 
the public. In Sherwell v. Combined Incandescent Mantles 
Syndicate, (1907) 23 T. L. J2. 482, where the prospectus 
was printed by a set of promoters and marked “ strictly 
private and confidential ’’ it was held that the offer was 
not made to the public. In this case it was further laid 
down that in order to constitute an offer to the public, 
the offer should be made to any one wlio chooses to come 
in and apply for shares. 


Public Offer 

As to what is a public invitation to buy shares or 
when is the prospectus in law’ issued to the public, the 
decisions show that whether or not the capital had been 

offered to the public w^as a pure question of fact 

It meant an offer of shares to any one who 

should choose to come in (Sherwell v, Combind Incan- 
descent Mantles Syndicate, (1907) W, N. 110). On the 
question of what constitutes the public, an offer by a 
piomoter to a few of his friends, relations or customers 
has been held not to be an offer to the public (Sleigh v. 
Glasgow and Transvaal Options, (1904) 6 F, 420 {7th 
Ser), No, 70 Ct. oj Sess.) In one other case where some 
3,000 copies of a prospectus marked “ for private circula- 
tion only” were printed and issued to the shareholders 
of gas companies in which the prumoter was interested 
Smnfen J.,held that the prospectus was issued to the 

Af ) • (1” the same principle two prospectuses or 
statements were held to be issued to the public a^d H 

rJ.iTn “ ‘‘ ™ “o^id 

to persons invited to sutscrihp j 

.ssued to the public are not m the “ L n.Z 
^ask, (1928) 2 K. B. 93). * ^^ynde v. 

Underwriting Conunission 

requires here is a statement 
Showing what commission (if any) has been paid during 
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two preceding years, or is payable for subscribing or agree- 
ing to subscribe or procuring or agreeing to procure sub-- 
scriptions for any shares in or debentures of the company, 
or as discount in respect of shares issued showing 
separately the amount, if any, so paid to the managing 
agents, provided that it shall not be necessary to state 
the commission payable to sub-underwriters. Thus all 
possible commission payable has to be disclosed in the 
prospectus, over and above the underwriting commission 
and the commission payable to subscribers. It is further 
laid down that where any issue of shares or debentures 
is underwritten, the nanK.< of the underwriters and the 
opinion of the directors that the resources of the under- 
writers are sufficient to discharge the underwriting obliga- 
tions should also be stated [S. 93 yl) (ee)\. The latter 
sub-section is introduced to prevent bogus underwriting 
by persons of doubtful means. It fretiuently happens that 
previous to the making of an offer by the company, some 
person, or persons, or a syndicate enters into an agree- 
ment called “ underwriting agreiunent ” by which they 
undertake in consideration of a certain commission being 
paid to them on capital offered for public subscription, 
to take up and pay for such of the shares as are not 
taken up by the public. Thus it will be noticed that the 
most important requisite in case of an underwriting agree- 
ment is that there ought to be a public offer, which is 
so to say underwritten, or insured against, by this agree- 
ment and thus the promoters are assured of a successful 
floatation of the enterprise as far as its capital is con- 
cerned. The Companies Act (Sec. 105) makes it lawful 
for a company to pay the commission to any person for 
subscribing, or agreeing to subscribe, procuring or agreeing 
to procure subscription, provided that the payment of such 
commission is disclosed in the prospectus. With regard 
to underwriting, the leading case is Re : Licensed Vic- 
tualkrs^ Mutual Trading Association^ (1889) 42 Ch, D, 1. 
Here in the opinion of Cotton, LJ., an underwriting 
figreement is '' an agreement entered into before the shares 
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are brought before the public that in the event of tho 
public not taking up the whole or the number mentioned 
in the agreement, the underwriter will, for an agreed com- 
mission, take the allotment for such part of the shares 
as the public has not applied for.” The consideration, 
i.e,y Ihe underwriting commission must be paid whether 
the underwriters are called upon to take up and pay for 
any shares under the agreement or not. In the same 
case Lindley, L.J., also expressed himself thus : “ Under- 

writing in this connection, in business means agreeing to 
take so many shares more or less in number as are 
specified in the underwriting letter if the public do not 
subscribe for them. There is no doubt that that is the 
meaning of underwriting.” It will therefore be observed 


that an agreement which does not fall under any one of 
these definitions is not strictly speaking an underwriting 
agreement. But the section 105 now makes it lawful 
for a company to give commission out of its capital money 
for subscribing for shares, as opposed to procuring sub- 
scription, irrespective of the fact whether the public offer 
has been made or not. The payment of commission on 
a^entures, or the issue of same at discount, is not for- 
bidden, but it was held in one case, viz., Moseley v. 
Kofjyjontein Mines, (1904) 2 Ch. 108, where debentures 
were originally issued at a discount, and later the same 
were attempted to be exchanged for fully paid shares that 
the issue was bad, as it was an issue of shares at a dis- 
count. With regard to brokerage, however, our section 105 
leaves the companies power to pay same " as it has here- 
tofore been lawful for a company to pay.” An agree- 
ment to take up shares must be distinguished from an 
agreement to place shares as in the latter case the party 
agreeing is not bound to take up shares he fails to place 
Case, (1873) L. K. 8 Ck. Ap. Cos. 
allure to disclose commission makes the 
payment illegal and even after allotment of shares 
an agreement to pay commission not disclosed 
cannot be enforced (Andreae v. Zinc Mines of Great 
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Britain, (1918) 2 K. B. 454). The underwriting 

letters generally authorise the company or persons acting 
for it, to apply in the name of the underwriter or sub- 
underwriter for the shares in case they fail to apply when 
called upon to do so. This letter is an authority coupled 
with interest and therefore after acceptance by the pro- 
moters is irrevocable {CarmichaeVs Case, (1896) 2 Ch. 
643; Olympic Re-Insurance Co., (1920) 2 Ch. 341.) Even 
death of the underwriter docs not terminate the authority 
{Carter v. White, (1884 ) 25 Ch. D. 666). The under- 
writing contract can be enforced against the executors of 
the underwriter because it is not a personal contract to 
die with the person even though the duty imposed is to 
find capital {Warner Engineering Co. v. Brennan, (1914) 
30 T. L. R. 191; Re : Worthington Ex parte Pathe Preres, 
(1914) 2 K. B. 299), where the words “ when called upon ” 
are used the underwriter must have been called upon to 
subscribe in the first instance {Harvey’s Oyster Co., 
(1894) 2 Ch. 474; Ex parte Cox-Huges, (1896) 75 L. T. 
669). Where an underwriter signed his letter before 
company was formed, but to the knowledge of the directors 
he relied on a draft prospectus, he can be relieved if there 
was misrepresentation in the said draft prospectus {Baty 
V. Keswick, (1901) 85 L. T. 18). 

Where Prospectus is not issued 

In case of a private company there is no question 
as to a prospectus, because they cannot make an offer 
to the public to take up the shares and thus the require- 
ments as to a prospectus do not apply to them. In case 
of a public company, however, when it does not issue 
a prospectus for the simple reason that it has managed to 
get its shares subscribed by private arrangements, the 
Act requires a “ statement in lieu of prospectus ” to be 
made out and filed with the registrar which should be 
signed by every person who is named in such a state- 
ment as a director or a proposed director of the company 
or by his agent authorised to sign in his behalf (S. 98). 
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The object here is that where the prospectus is not issued 
an applicant can inspect this statement which gives the 
aamfi particulars as the prospectus gives and arrive at a 
decision as to whether he should apply for shares or not 
This “ statement in lieu of prospectus ” must be filed 
before the directors make the first allotment of the shares 
or debentures of the company. The Act is however silent 
as to whether an allotment of shares or debentures before 
the filing of the statement is void or voidable, but it was 
decided in the Court of Appeal by the majority that in 
such a case the issue of shares before filing of statement 
is void {Jubilee Cotton Mills v. Lewis. (1924) A. C. 958). 
Where a company allots or agrees to allot any shares in 
or debentures of the company with a view to all or any 
of those shares or debentures being offered for sale to the 
public, any document by which the offer for sale to the 
public is made shall for all purposes be- deemed to be 
a prospectus. [S. 98A(f)). 

It may be added here that the requirement of the 


Companies Act in connection with the prospectus was 
sought to be avoided by the promoters and directors of 
sonae companies by arranging, in league with certain 
individuals, to make a private subscriptions by allotting 
to them blocks of shares in the first instance which thev 


could themselves afterwards advertise for sale to the 
public without being compelled to observe the requirements 
of section 93 as to the prospectus and a public issue. 

The Green Commission of 1925-26 of England in 
them report pointed this out and made recommendations 
which, according to them, was “ designed to hit those case^^ 
and those cases only where the offer is or may properly 
be deemed to be made in complicitv with the company 
“ ^ further stated that their recommendations 

wi I not affect cases where the independent holder of a 
block of shares desires to realise them by means of a 
public offer/’ Thus it will be noticed that groups of 
fiMiceK who t^e up block of chores aud offer them fo, 
sale will fall under the new section 98A («), unless their 
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operation is entirely independent of the promoters or 
directors. This section is worded as follows : — 

Sec. QSA (f) For the purposes of this Act it shall, unless tha 
contrary is proved, be evidence that an aUatment dt 
or an agreement to allot shares or debentures wa» 
made with a view to the shares or debentures beinit 
offered for sale to the public, if it is shown — 

(a) that an offer of the shares or debentures or of any 

of them for sale to the public was made within 
six montlhs after the allotment or agreement to 
all; or 

(b) that at the date when the offer was made the 

whole of the eoiisiileration to be rcceivetl by 
the company in respect of the shares or deben- 
tures had not been so received. 

Disclosures by an Existing Company Offering New 
Shares for Subscription 

The other most wholesome and necessary amendment 
is tile insertion of sub-section l.\ to Sec. 93 which appHeo 
to a prospectus issued by a company which has been 
carrying on business for some time and wants further 
share capital. There was no satisfactory provision under 
the old Act which comiiellcd the directors or mana^ng 
agents of companies offering a new set of shares or deben- 
tures to the public to disclose exactly what the present 
position of the company concerned happened to be. Thus 
it is laid down here that the prospectus shall set out in 
addition to the matters referred to in See. 93 (1) tho 
following reports, viz . — 

(1) A report by the auditors of the company with 
respect to the profits of the company including its sub- 
sidiary companies, if any, so far as the information is 
available in each of the three financial years immediately 
preceding the issue of the prospectus and w’ith respect to 
rates of dividends, if any, paid by the company on each 
class of shares in the company for each of the said three 
years giving particulars of each such class of shares oh 
which such dividends have been paid and the sources from 
which the dividends have been paid. In case no dividends 
6 
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have been paid, the particulars of such cases must also be 
stated. If no accounts have been put for any part of a 
period of three years ending on a date three months before 
the issue of the prospectus, a statement has to be made 
of this fact, 

(2) In case the proceeds of the issue of shares or 
debentures offered to the public by such a prospectus are 
to be applied directly or indirectly in purchase of any 
business, it is further provided that a report made by a 
qualified accountant (who shall be named in the pros- 
pectus) upon the profits of the business in respect of each 
of the three financial years immediately preceding the 
issue of the prospectus must be given in the prospectus. 
In case such a business was cariyung on business for less 
than three years, then in case the accounts have been made 
up only in respect of two years or any shorter period, the 
report of the auditor shall relate to such shorter period, the 
reports of profits must show clearly the trading results and 
all charges and expenses incidental thereto and must 
exclude therefrom any income or profits which have no 
relation to the trading for the period covered. The items 
of profits or income of a non-recurring nature have also to 
be excluded from such profits. 

Offer ior Sale to be Deemed a Prospectus 

In England a practice had grown up with a view to 
avoid the strict requirements of the law with regard to the 
disclosures in the prospectus, with the result that the 
public was deprived of the protection which the legislator 
intends to grant it. This was commonly known as " Offer 
for sale.” Under this a syndicate or a number of persons 
took up a block of shares of a company and then offered 
same to the public for subscription. Under the law, this 
offer for sale to the public by these persons did not come 
under Sec. 93 of the Act and thus the provisions of the 
Act were avoided. It is now laid down following the 
corresponding section of the English Act that where a com- 
fmny allots or agrees tg allot any shares or debentures with 
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a view to all or any of the shares or debentures being 
offered for sale to the public, any document by which the 
offer for sale to the public is made shall for all purposes 
be deemed to be a prospectus issued by the company and 
dll enactments and rules of law as to the contents of the 
prospectus and to liability in respect of statements and 
omissions from prospectuses shall apply and have effect 
accordingly as if the shares or debentures had been offered 
to the public for subscription. If persons accepting the 
offer in respect of these shares and debentures become sub- 
scribers of such shares or debentures, the parties who issued 
such a prospectus would be liable in respect of misstate- 
ments contained in such a document. (Sec. 98A). 

Misrepresentatioii in the Prospectus 

In this case the ordinary law of misrepresentation in 
connection with a contract naturally applies with all the 
incidents relevant to same. In order to appreciate fully 
the exact significance of what is misrepresentation, this 
portion of Contract Law may be cited. Misrepresentation 
is defined by section 18 of the Contract Act as meaning 
and including — 

(1) any pa^itivc assertion, in a manner not warranted by 

the information of the person making it, of that 
which is not tnie, though he believes it to be true; 

(2) any breach of duty which, without an intent to det^ive. 

gains an advantage to the person committing it, or 
any one claiming under him, by misleading another 
to his prejudice, or to the prejudice of any one 
claiming under him; 

(3) causing, however innocently, a party to an agreement to 

make a mistake as to the substance of the thing 
which is the subject of the agreement (Sec. 18). 

Fraud, on the other hand, is defined as meaning and 
including any of the following acts committed by a party 
to a contract, his agent, or by his connivance with intent 
to deceive another party, or his agent, or to induce him 
to enter into the contract — 
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(1> a suggestion as to the fact, of that which is not true 
by one pho does not believe it to he true; 

(2h the active concealment of a fact by one having know* 
ledge or belief of that fact; 

(3) a promise made without any intention of performing 

it; 

(4) any other act fitted to deceive; 

(5) any such act or omission as the law specially declares 

to be fraudulent. 

Mere silence as to facts likely to affect the willingness 
of a person to enter into a contract is not fraud unless 
the circumstances of the case are such that regard being 
had to them, it is the duty of the person keeping silent 
to speak, or unless his silence is, in itself, equivalent to 
speech. Misrepresentation of law not being a misrepre- 
sentation of fact, does not give any remedy against the 
directors {Beattie v. Lord Ebunj, (1872) 7 Ch. 777); 
Bently v. Black, (1893) 9 T, L. R. 580). 


Misrepresentation and Fraud 


Misrepresentation is, to sum up briefly, any untrue 
statement made by a party to the contract to another 
which is a material statement of fact and not of law and 


which induced the other party to act upon the statement 
and enter into the contract. In India a positive assertion 
as to law would also fall under that heading. Misrepre- 
sentation may be either (1) innocent or (2) fraudulent. 
It is innocent when the party who made that statement 
honestly believed at that time that it was true, but it turns 
out afterwards to be false. The remedy for innocent mis- 


representation where no intention to deceive exists, is 
rescission of the contract and restitution. (Blair Open 
Health Furnace Co., (1914) 1 Ch. 390). Stranger has 
the same right to repudiate the contiact for taking up the 
shares like any other subscriber for shares if he took 
em upon ^e faith of a prospectus containing untrue 
statements {Karberg’s Case, (1892) 3 Ch. 1). There must 
be some active misstatement of fact to support an action 
or deceit {Peek v. Gurney, (1874) L. R. 6 H. L. 377 at 
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■p. 403; Derry v. Peek, (1889) 14 A. C. 337). As to sup- 
pression of fact from the prospectus the suppression should 
be such as to falsify the prospectus (Hymann v. Extfopean 
Central Ry. Co., Eq., 154; Aaron’s Reef v. Twiss, 
(1896) A. C. 273). In the last-named case it was laid 
down that a half truth may be tantamount to a false 
statement if represented as a whole truth. See also 
Greenwood v. Leather Shod Wheel Co., (1900) 1 Ch. 421; 
Rex. V. Kylsant, (1932) 1 K. B. 443. In last-named case, 
viz., Kylsant’s case, it was decided that a prospectus made 
out to disclose the true position as to profits and divi- 
dends makes such a partial disclosure as to be misleading 
may be false in a material particular. It must however 
be noted that the party misrepresented must apply for his 
remedy in good time (Petroleum Co., (1883) 2 Ch. D. 
413). Only the shareholder who applied for shares on the 
faith of the prospectus is entitled to relief but the pur- 
chaser from and the shareholder cannot claim relief on the 
ground of misrepresentation in the prospectus, because 
the ofiicc of the prospectus is exhausted, once the allot- 
ment is made (Peek v. Gurney, (1874) L. R. 6 H. L. 337). 
A subscriber who repurchases after selling his shares also 
cannot obtain relief (Groom’s Case, (1873) 16 Eq. 417). 
Such an innocent misrepresentation does not give any 
right to damages. In this case, the fact that the party 
misrepresented had the means of discovering the truth 
would be a good defence but in case of fraud no such 
defence would lie with the defrauding party (Reynell v. 
Sprye, (1851) 1 De G. M. <fe G. 660; Arkwright v. New^ 
bold, (1881) 17 Ch. D. 310; Gluckstein v. Barnes, (1900) 
Ap. Cas. 240). 

In case of fraud, however, a false statement is made 
wilfully and with the intention to deceive. The injured 
party would have the right both of avoiding the contract-, 
i.e., rescission and of suing for damages. 

Both misrepresentation and fraud make a contract 
voidable at the option of the party wronged by the mis- 
representation. In case of fraud, however, the party 
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defrauded gets the additional remedy of suing for damagM 
brought about by such a fraud. Whereas in case of 
innocent misrepresentation the only remedies are rescission 
and restitution. 

To make the company responsible on misrepresenta- 
tion in the prospectus the party suing must prove that 
it was issued by the company or by someone with the 
authority of the company {National Exchange Co. of 
Glasgow v. Drew, (1855) 2 Macq. 103; Holdsworth v. Citxj 
of Glasgow Bank, 5 Ap. Cos. 317). In case where the 
prospectus was originally issued by the promoters and 
thereafter has been ratified by the board the company 
would be responsible {PvJLsford v. Richards, 17 Beav. 
97). A foreigner who subscribes on the faith of an abriged 
prospectus published abroad can also sue for misrepresenta- 
tion {Rotisse’.l V. Burnham, (1909) 1 Ch. 127). 

The law with regard to this point is to be found 
under Sec. 1(X) of the Indian Companies Act, 1913. 
According to this section every person who is a director, 
or who has authorised himself to be named as a director, 
and every person who has authorised the issue of the 
prospectus will be bound to compensate all persons who 
relying on the statements in the prospectus which were 
untrue, and misleading apply for shares and suffer loss. 
The • statement complained of should be material and 
should be one of fact and not of law, unless it is the law 
which does not apply to British India, and further the 
applicant for shares has to show that he relied upon the 
statement while he made his application. In case it 
happens that though no one particular statement can be 
challenged as false, or misleading if the contents of the 
prospectus are of such a nature, that if a number of 
statements were to be taken together, they would create 
a false impression, the prospectus would be none the less 
considered misleading. Of course the party aggrieved 
must come for his remedy within a reasonable time of 
8 coming to know of the falsity of the statement 
{Aarons Reef Ltd. v. Twiss, (1896) A. C. 273). i 
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P<^ts to be Established 

The points that should be established are : — 

(1) That the misstatement complained of was 

made by the company, or on its behalf; 

(2) That the said misstatement was material; 

(3) The applicant came for his remedy within a 

reasonable time and before winding up com- 
menced; and 

(4) That he relied upon the statement while taking 

up shares. 

Innocent Misrepresentation 

It must however be noted that if an altogether incor- 
rect statement is made in the prospectus, and the directors 
honestly believed it to be true, but which afterwards 
turned out to be untrue, they shall not be responsible for 
damages in a case for deceit, i Derry v. Peek, (1889) 14 
A. C. 337). 

WHO CAN SUE AND BE SUED 

On the question as to whether the original allottee.s 
alone can sue the directors on the ground of misrepresen- 
tation or fraud in the prospectus, there are two conflict- 
ing decisions, viz., the one in Peek v. Gurney, (1874) 
L. R. 6 H. L. 377, where it was held that persons who 
buy shares on the markets as distinct from those 
who apply originally, cannot sue relying on the prospectus 
because the ‘‘ office of the prospectus is exhausted,” 
as soon as the shares are allotted. Whereas in another 
leading case, viz., Andrews v. Mockford, (1896) 1 Q. B. 
372, where the prospectus had been persistently circulated 
on the market it was held that even the subsequent 
allottee, who acted upon the strength of the prospectus 
and purchased shares, was entitled to sue on the afore- 
said ground. It may be added that a subscriber to a 
memorandum of association cannot escape liability by 
pleading misrepresentation with respect to the shares he 
has agreed to take up by his subscription for the simple 
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reason that the company before its existence could not 
have agents to represent. {Metal Constituents Ltd., 
(1902) 1 Ch. 707). See also the Indian case Bansidhar v. 
Tata Power Co., (1925) 27 Bom. L. R. p. 330, where it was 
also laid down that the expression “ directors, their agents 
and friends ” included both business and social friends and 
■was not restricted to only those personally influenced by 
directors. Again as per Romer, J., in Lynde v. Anglo- 
Italian Hemp Stitching and Spinning Co., (1896) 1 Ch. 
178) “ to make a company liable for misrepresentations 
made inducing the contract to take shares from it, the 
shareholder must bring his case within one or other of the 
following heads : — (1) Where the misrepresentations are 
made by directors, or othei general agents of the company 
entitled to act, and acting on its behalf, as for example 
by a prospectus issued by the authority or sanction of 
the directors of a company inviting subscriptions; (2) 
where the misrepresentations are made by a special agent 
of the company while acting within the scope of his autho- 
rity, as for example by an agent, specially authorised to 
obtain on behalf of the company subscriptions for shares. 
T^is head, of course, includes the case of a person cons- 
tituted agent by a subsequent adoption of his acts; (3) 
where the company can be held affected before the 'con- 
^ct is complete, with the knowledge that it is induced 
by misrepresentation; as for example when the directors 
on allotting shares, know in fact that the application for 
em has been induced by misrepresentation even though 
made without any authority; (4) where the contract is 
m^e on the basis of certain representations, whether the 
particulars of those representations were known to the 
company or not, and it turns out that some of these rc- 
pr^entations were material and untrue, as for example 
If the directors of a company know when allotting that 
application for shares is based on the statements 
untamed in the prospectus was issued without the aX 
wy, 0 before the company „ae formed a“d evTn H 
Its contente are not known to the directore. In Bamidhal 
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y. Tata Power Co., (1925) 27 Bom. L. R. 330, about which 
a reference has already been made, the directors stated in 
their prospectus that a certain number of shares were 
taken up by the “ dirertors, agents and their friends ” 
and the balance was offered to the public. B, who had 
applied for shares relying on this because of this state- 
ment, objected on the ground of misrepresentation because 
the shares were merely reserved and the reservees 
distributed them among their friends and thus the 
statement was alleged to be untrue. The lower Court 
held that the words “ friends ” included both social and 
business friends, but that it cannot mean friends of their 
business friends and thus the statement was untrue. The 
Appeal Court did not agree with this and held that the 
promoters had substantially “ reserved ” the number given 
in the prospectus and that though the reservees were 
arranging for others to pay and take them up it was 
substantially correct to state that they were reserved for 
the friends of the directors and agents. Omission of 
material facts in some cases amounts to misrepresenta- 
tion. But the omission of such facts should be such as 
would make the prospectus misleading (Aaron’s Reef v. 
Tvriss, (1896) A. C. 273). The damages in this connec- 
tion will be assessed on the basis of differences between 
the actual value of shares on the date of allotment, i.e.. 
the value which the said shares would have fetched if 
the particulars stated in the prospectus had proved to bo 
accurate and the amount actually paid up in (Peek v. 
D^y, (1888) 37 Ch. D. 541). 

However, it may be that where a shareholder mis- 
represented does not come for his remedy in time, he 
may lose his right to rescind by an implied ratification. 
The other point is that the shareholder so wishing to 
rescind must come for his remedy before winding up 
because on winding up the rights of creditors intervene 
(Oakes v. Turquand, (1867) L. R. 2 H. L. 325). In one 
.^case where a shareholder was suing for rescission of the 
shares the Court prevented the directors from epforcing a 
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forfeiture of these shares meanwhile pending the hearing 
{Lamb v. Sambas Rubber Co., (19G8) 1 Ch. 845). When a 
prospectus refers to a report and the facts stated in theste 
reports are not accurate, the directors and the issuers of 
the prospectus must take the consccjucnce (In Reese Rw&r 
Silver Mining Co., (Simth’s Case), (1867) L. R. 2 Ch, Appl. 
604 at p. 611). In another case where the persons issuing 
the prospectus merely referred to a report as to a mine 
and made it clear that tliat report told what they knew, 
but they proposed to send out someone in order to test 
the said repon, they were held not to be guaranteeing 
the truth of this report {In re. British Burma Land Com- 
pany, (1867) 56 L. R. 815). In this connection it should 
be noted that the company’s rights against the promoters 
are greater than against the vendors who are strangers. 
This is on principle that the promoter being a trustee for 
the company is in duty bound to make a full and fair 
disclosure of all material facts within his knowledge to 
the would-be shareholders. He has no right to deal with 
the company as a stranger. He is thus accountable to 
the company for any secret profits made by hirti 
(Erlanger v. A’ew Sombrero Phosphate Co., (1879) 3 
A. C. 1218; Lydney and Wigpool Co. v. Bird (1886) 
33 Ch. D. 985). We have already seen elsewhere that 
when a vendor who is also a promoter sells the property 
tn the. Vi'S wtv 

independent board is running a risk of the company res- 
cinding the contract and restoring the property, or retain- 
ing it and paying the purchase money at the reduced 
price at which the vendor himself purchased same (Bank 
of London v. Tyrrell, (1862) 10 H. L. C. 26; Bentinck 
V. Fenn, (1888) 12 A. C. 652). This rule of course 
applies to a promoter who bought property immediately 
with a view to sell same aw'ay but as shown in Bentinck 
V Fenn above, a person is not necessarily a promoter for 
the simple reason that at the time he acquired th6 
property he contemplated on some future date to sell 
same to a company which he expected to form 
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SHAREHOLDER’S CASE FOR DAMAGES 

It may be added that one shareholder cannot bring 
a representative action in connection with misrepresenta- 
tion on behalf of himself and all other members 
defrauded {Hallowes v. Fernie, (1867) 3 Ch. Ap. 471). 
Where a number of shareholders join as plaintiffs in one 
action on the ground that they had subscribed on tbe 
faith, of the same prospectus, each of them must prove 
separately that he was induced to take shares by the 
untrue statements {Arnison v. Smith, (1889) 41 Ch. D. 
337) . It may be noted that sub-section 3 of this 
section 100 gives a right of indemnity to a person whose 
name is wrongly included in a prospectus against the 
directors who are responsible for the issue and prepara- 
tion of the prospectus as well as all persons who 
authorised the issue of the same. Sub-section 4 goes 
further and gives a director or a person named as a director 
or to one who has agreed to become a director, 
or who has authorised the issue of the prospectus and 
becomes liable to make any payment under this section 
to recover contribution from the other directors as in cases 
of contract, from any other persons, who if sued 
separately would have been liable to make the same 
payment unless of course the person who became so liable 
■was 'ws.t, I’tmd.wV.'i'cA, 

misrepresentation. The right to contribution survives 
against the estate of a deceased director (Shephard v. 
Braj/, (1906) 2 Ch. 235, (1907) 2 Ch. 571). 

It may be added that under the Presidency Towns 
Insolvency Act of 1909 (S. 46) this claim of shareholders 
for damagee cannot be put in in the insolvency of the 
director if the same was not liquidated and judgment 
obtained before the person was adjudicated an insolveut, 
(iSee Section 34 Provincial Insolvency Act, 1920). The 
shareholder thus can present his action within six years, in 
this case from the date when the right to sue accrueji, 
under Article 120 in the First Schedule of the Indian 
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Limitation Act of 1908 except where there has twen 
fraud or fraudulent concealment in which case the limita- 
tion will not begin to run until the fraud is discovered 
(S. 18, Indian Limitation Act, 1908). One peculiarity 
may be remembered in this connection and that is that 
a subscriber to a memorandum cannot get relief in con- 
nection with misrepresentation or fraud for the simple 
reason that the company could not have adopted the 
misrepresentation before he took his shares (Lord 
Lurgan’s Case, (1902) 1 Ch. 707). In this case two 
points were made; one was that the shareholder could 
not make such a claim for damages for the simple reason 
that (1) the Company before it came into existence could 
not appoint an agent and was therefore not liable for 
the acts of the promoters and (2) that by signing the 
memorandum the sharelioldcr on the registration of the 
company became bound not only as between himself and 
the company but also as between himself and the other 
persons who should become members. One other case is 
where one of the directors with the knowledge of other 
directors obtained subscriptions. The company was held 
responsible for misrepresentation made by them (Hilo 
Manufacturing Co. v. Williamson, (1911) 28 T. L. R, 
164). Here in this case the further point of law which 
is of general application applies, namely, that if the 


shareholder does not come forward to enforce his right 
immediately after having the knowledge of misrepresenta- 
tion he cannot afterwards exercise his right to avoid the 


contract [Clough v. London & North Western Railway 
Co., (1872) L. R. 7 Ex. 26). From this it follows that 
if after realising his position after misrepresentation the 
shareholder were to commit some act which gives an 
inference that he has connived at it he cannot come up 
for an action for misrepresentation. As we have already 
Jen tjse acts may be either trying to sell shares (Ex 

Ch n Railway, (1876) 2 

^n. D. 663, or signing proxies, paying calls, or accepting 
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dividends (Scholey v. Central Railway of VenezueUif 
(1868) 9 Eq. 266 Note). The principle here is that the 
shareholder is not allowed to wait and see whether the 
speculation turns out to be a favourable one, and then 
according to the result retain the benefit or repudiate the 
loss (Downes v. Ship, (1868) L, R. 3 H. L. 343). The 
relief of recission can be claimed even after the shares 
have been forfeited for non-payment of calls (HotUds- 
U'orth V. City of Glasgow Bank, (1880) 5 A. C. 317), 
The Court in cases where the forfeiture is not complete 
may restrain forfeiture till the case is disposed off (Lamb 
V. Sambas Rubber Co., (1908) 1 Ch. 845; Jones v. Pacaya 
Rubber Co., (1911) 1 K. B. 455). In one other case it 
wa.s licld doubtful whether a delay of a fortnight in 
repudiating the shares was in the opinion of the learned 
Judge justified, especially in case of a going concern 
(Scottish Petroleum Co., (1883 ) 23 Ch. D. 413). Delay 
with a view to investigate may be necessary and that 
may be allowed (Central Railway Co. of Venezuela v. 
Kisch, (1867) L. K. 2 II. L. 99). Here also though a 
delay of two months was allowed, it was emphasised 
that the party must eomc with the utmost diligence in a 
case like this. 

The Directors’ Liabilities for Statements in the 
Prospectus 

Generally speaking, with regard to non-compliance or 
contravention of any of the requirements of the pros- 
pectus, it will not attach liability on the directors or other 
persons responsible for the prospectus if they can prove 
that as regards any matter not disclosed, the director con- 
cerned was not cognizant thereof or that non-compliance 
or contravention arose from an honest mistake of fact 
on his part or that the non-compliance or contravention 
was in respect of matters which in the opinion of the 
Court were immaterial or was otherwise such as ought in. 
opinion of the Court having regard to aU the circum- 
stances of the case reasonably to be excused. However, 
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Recording to the Amending Act of 1936 Sec. 97 (2) every 
person who is knowingly responsible for the issue of such 
prospectus would be liable besides his civil liability td 
4 fine not exceeding Rs, 50 for every day from the date 
of the issue of the prospectus until a copy complying 
with the requirements of Sec. 93 is filed. Section 100 
further lays down that where a prospectus invites the 
person to subscribe for shares, or debentures of a com- 
pany, every person who has authorised the naming of 
himself as a director, or who is a director of the company, 
or who has authorised the issue of the prospectus, shall 
be liable to pay compensation to all persons who sub- 
scribe for any shares or debentures on the faith of the 
prospectus, for all loss or damage they may have sustained 
by reason of any misleading or untrue statement therein, 
or in any report or memorandum appearing on the face 
thereof, or by reference incorporated therein or issued 
therewith. In order to escape liability the person so sued 
should prove either of the following (S. 100) : — 

(а) With respect to every misleading or untrue 
statement not ])urporting to be made on the 
authority of an expert or a public ofiicial document 
or statement, that he had reasonable ground to 
believe and did up to the time of the allotment 
of the shaves or debentures as the case may be 
believe that the statement fairly represented the 
facts' or was true. 

(б) With respect to eveiy^ misleading or untrue 
statement purporting to be a statement by or con- 
tained in what purports to be, a copy of or extract 
from a report or valuation of an expert that it 
fairly represented the statement or was a correct 
and fair copy of or extract from the report or 
valuation ; provided that the director, person named 
as director, promoter or person who authorised the 
issue of the prospectus, shall be liable to pay com- 
pensation as aforesaid if it is proved that he had 
no reasonable ground to believe that the pereon 
making the statement, report or valuation was com- 
petent to make it; and 

(c) With respect to every misleading or untrue 
statement purporting to be a statement made fay 
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an official person or contained in what purports to 
be a copy of or extract from a public official docu- 
ment that it was a correct and fair repre^ntation 
of the statement or copy of or extract from the 
document ; 

or unless it is proved 

(i) that having consented to become a director of the 
company he withdrew his consent before the issue of 
the prospectus and that it was iasued without hia 
authority or consent; or 

(n) that the prosepectus was issued without his knowledge 
or consent and that on becoming aware of its issue, 
he forthwith gjive a reasonable public notice that it 
was issued without his knowledge or consent; or 
(tn) that, after the issue of the prosi)cctus and before allot- 
ment thereunder, he on becoming aw^are of any mis- 
leading or untnie statement therein, withdrew his con- 
sent thereto, and gave reasonable public notice of the 
withdrawal and of the reason therefor. 

Thus the section affords a special remedy to those 
who are induced by misrepresentation to subscribe for 
shares or debentures of a company against directors, 
promoters and other persons, besides action against the 
company itself as we have dealt with in the preceding 
paragraphs. This special remedy is a more effective 
remedy than the action of deceit because, there, in order 
to succeed the person has to prove that the sfatement 
was made by the party sought to be charged fraudulently. 
i,€.j knowing it to be false or recklessly, or not believing 
them to be true {Derry v. Peek, (1889) 14 A. C, 337). 
In this ease it was decided by the House of Lords that 
the directors were not liable for misstatement in the 
prospectus in the absence of fraud and therefore according 
to Lord Justice Cozens-Hardy this section was enacted 
with a view to get rid of the above decision {McConneU v. 
Wright, (1903) 1 Ch. 546). The old remedy and rights 
of the shareholder remains in tact in this section, but 
it gives a new and more effective remedy to persons who 
subscribe for shares on the faith of the prospectus and 
were misled by misstatement therein. In other words 
when there is a fraud the remedy of the shareholder is 
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always there under the ordinary law, whereas in tho 
absence of fraud, in case of misstatement, or misrepresen- 
tation, the remedy for damages is now given by this 
section. Of course those who subscribe for shares relying 
on the prospectus and get an allotment of the said shares 
from the company can take advantage of this section and 
not those who purchased the shares from outsider, i.c., 
on the market and not from the company {Ross v. Estates 
Investment Company, (1868) 3 Ch. App. 682; Henderson 
V. Lacon, 5 Eq. 258). It should be noted that there is 
no remedy under this section and it does not apply where 
no prospectus has been issued, or where an application 
has been made before the issue of the prospectus. The 
section does not apply to bankers, brokers, accountants, 
engineers, valuers, etc., who have merely agreed to their 
names being used in connection with the publication of 
the prospectus, but the directors wliose names appear on 
the prospectus are liable and other persons are liable 
only if they are proved to have authorised the 
issue of the prospectus. The remedy is lost to the 
shareholder if by any of his actions, after he became 
aware of the misstatement in the prospectus, he shows 
that he has accepted the shares, or has waived his rights 
by some acts such as selling, or trying to sell, the shares 
or signing proxies, or attending meetings, or accepting 
dividends (Ex Parte Briggs, (1866) 1 Eq. 483; Slmrpley 
V. South & East Coast Ry., (1876) 2 Ch. D. 663; Scholel 
V. Central Ry. of Venezuela, (1868) 9, Eq. 266 Note). 
The compensation and its measure would under this 
section be the actual loss suffered in consequence of the 
untrue statements. Where there is no value for the 
shares, then the entire amount paid for them will be 
recoverable (Arnison v. Smith, (1889) 41 Ch D 348) 
But where there is some real value for the shares, then 
the measure of damages will be the difference between 
e sum paid for them and that sum which would have 
een a fair price under the real circumstances of the 
company at the time of allotment (McConneU v. Wright, 
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(1903) 1 Ch. D. 546). Both in case of an action for 
deceit and in an action for rescission the omistion of 
material facts will amount to a misrepresentation 
{Central Railway Co. of Venezuela v. Kisch, (1867) 
L. R. 2 H. L. 99; Peek v. Gurney, (1874) L. R. 6 H. L. 
377). Of course, misstatement must be of an existing 
fact and an exaggeration would not necessarily come under 
this section because it has been laid down that the general 
commendation of his wares by a trader is not a false 
statement even though highly coloured and an anticipation 
of future result is not a statement of fact [Bentley v. 
Black, (1893) 9 T. L. R. 580). Under the ordinary rule 
of law the misstatement of law, unless it be a foreign 
law, is not a misstatement of fact, and no action for 
misrepresentation can lie as we have already seen on that 
ground. The one great point to remember here is that in 
connection with these cases the principle ‘actio personalis 
moritur cum persona,’ that is, personal action dies with 
the person, applies. Though this is subject to this that 
to the extent of the loss which results to the aggrieved 
shareholders’ estate or direct profit to that of the directors, 
the action survives and the executors of the deceived 
shareholders can commence or continue an action for that 
[Twycross v. Grant, No. 2, (1872) 2 C. P. D. 469) ; but 
on the other hand if the person who dies is a director or 
promoter who is charged, his executor cannot be sued in 
an action of deceit {Peek v. Gurney, (1874) L. B. 6 
H. L. 377), but where a complete judgment has been 
obtained before his death, the decree can be executed 
against the estate of the deceased promoter or director. 

Form of Action for Misrepresentation in the Prospectus 

In an action for misrepresentation in a prospectus, 
if the company happens to be solvent, it is wise to 
proceed against the company alone, because in such a 
case it is not necessary to show that the statements were 
known to he untrue or that the company had no reason- 
able grounds for believing as in the case of an action 
7 
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against the directors personally. In case of insolvent com- 
panies also, where the directors and promoters have to be 
sued, it is wise to make the company a party so that dis- 
coveries of the company’s documents may be obtained. 
It is also advisable to make the promoter a party when 
he has taken a substantial part in the promotion so that 
documents in his possession may also be discovered and 
inspected. 

Suit by a Single Shareholder or Member of the 
Company 

In this connection it is important to note that the 
general rule is that the proper party to bring an action 
for the wrongs done to the company is the company itself, 
which applies to actions to make good losses sustained 
by the company by reason of fraudulent acts of one or 
more directors (Foss v. Harbottle, (1843) 2 Hare 461; Gray 
v. Lewis, (1873) 8 Ch. 1050; Russell v. Wakefield Water- 
works Co., (1875) 20 Eq. at p. 474; Burland v. Earle, 
(1902) A. C. 83; Dominion Cotton Mills v. Amyot, 
(1912) A. C. 546). This was laid down on the cardinal 
principle applicable to companies that primd fade the 
majority of the members are entitled to exercise the com- 
pany’s powers and operations. In cases where a single 
shareholder or member were to bring such a suit, the Court 
would naturally refer the matter to the general meeting 
of the company and in case the general meeting did not 
approve of it, the suit would be dismissed and costs would 
fall on the shareholder who brought the suit. If, however, 
the action was approved by the general meeting, the action 
will go on in the name of the company. 

The only exceptions made in this connection are : 

(1) Where the act complained of is ultra vires the 
company, or is illegal {Hope v. International 
Finandal Sodety, (1877) 4 Ch. D. 327; Clinch 
V. Finandal Corporation, (1868) 4 Ch. 117- 
Simpson v. Westminster Palace Hotel Co’ 
(1860) 8, H. L. Cos. 712 : if the shareholder 
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has participated in the ultra vires act he will 
not be allowed to bring an action for restitu- 
tion but he can obtain an injimction against a 
repetition of such act {Towers v. African 
Tug Co., (1904) 1 Ch. 558; Moseley v. 
Koffyfontein Mines Limited, (1911) 1 Ch. 
73) ; or 

<2) Where he wants to restrain an act which con- 
stitutes an infringement of his individual 
rights such as his being prevented from voting 
at a general meeting; or being wrongfully 
excluded from the board of directors 
{Pender v. Lushington, (1877) 6 Ch. D. 70; 
Pulbrook V. Richmond Consolidated Co., 
(1878) 9 Ch. D. 610) ; or 

(3) Where there has been a fraud on the minority 

{Alexander v. Automatic Telephone Company, 
(1900) 2 Ch. 56; Vadilal v. Manecklal, 
(1925) 49 Bom. 291; Mason v. Harris, (1879) 
11 Ch. D. 97; or when the act done, though 
regular, is oppressive and unfair to the 
minority {Const v. Harris, (1824) Turn and 
Ryan 496; Cook v. Deeks, (1916) 1 Ap. Cas. 
554; Menier v. Hooper’s Telegraph Co., (1874) 
9 Ch. 350). It may noted that if in these 
cases the company cannot justify any of these 
acts, the Court here interferes to protect the 
minority. Here one or more shareholders 
may bring an action but the company must 
be made a defendant {Atwool v. Merry- 
weather, (1868) 5 Eq. 464) ; or 

(4) Where it is absolutely necessary to waive the 

rule as otherwise there may be a denial of 
justice {Pender v. Lushington, (1877) 6 Ch. D. 
70). Say in a case where the majority are 
doing wrong act which does not fall under 
ultra vires or illegal act; or 
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(6) In case of winding up under S. 235 a con- 
tributory, or, creditor, or liquidator may^ 
apply to the Court within three years from 
the date of the first appointment of a liquida- 
tor to examine into the conduct of the pro- 
moter, director, manager, liquidator or officer 
with a view to compel him to repay or restore 
the money or property, or any part thereof, 
with interest at the rate fixed by the Court, 
also to contribute such compensation in 
respect of misapplication, retainer, mis- 
feasance or breach of trust as the Courts 
think just. 

In all other cases, the Courts have refused to interfere 
in case of suit, filed by a single shareholder on behalf of 
himself and other shareholders. 


Suits by a Company 

On the other hand the following actions must be 
brought by the company in its own name ; — 

(1) Actions brought to recover property belonging 
to the company or corporation, or redress of 
wrong done to the company, or to enforce the 
corporation rights {Burland v. Earle, (1902) 
A. C. 83; Clarkson v. Davies, (1923) A. C. 
100). (The action in the name of the com- 
pany can be brought only on sanction from 
the company in general meeting or by the 
board of directors). Here it should be noted 
that the action should commence in the name 
of the company in the capacity of a plaintiff 
through the majority of shareholders or in 
some cases of urgency a minority may com- 
mence action in the name of the company 
and thereafter obtain the company’s sanction 
by the requisite resolution [Pender v. 
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Lushington, (1877) 6 Ch. D. 70; La Catn- 
pagnie de Mayville v. Whitley, (1896) 1 Ch. 
788, Imperial Hydropathic Hotel Co. v. 
Hampson, (1882) 23 Ch. D. 1). Here how- 
ever if the majority’s sanction cannot be 
obtained, the company’s name as plaintiff 
will be struck off and the solicitor who uses 
the company’s name or any co-plaintiff in- 
structing the company may have to pay the 
cost notwithstanding the fact that the action 
has been discontinued (Silber Light Co. v. 
Silber, (1878) 12 Ch. D. 717; Newbeggin Gas 
Co. V. Armstrong, (1880) 13 Ch. 310; Gold 
Reefs of Western Australia v. Dawson, (1897) 
1 Ch. 115; Marshall’s Valvegear v. Manning 
Wardle, (1909) 1 Ch. 267). 

(2) In such rare cases as where justice cannot be 
done otherwise than by bringing the suit in 
the name of the corporation {In observa- 
tions of Sir G. Jessel, M.R., on p. 482 in 
Russell V. Wakefield Waterworks Co., (1875) 
20 Eg. Cases 474; Atwood v. Merryweather, 
(1868) 5 Eg. Cases 464. See Note observa- 
tions and jxidgment of Pagewood, V. C. on 
p. 468). 

Director’s Right to Contribution 

The director or other person who has paid damages 
for losses arising on an action of misrepresentation, or 
fraud, or misstatement in a prospectus, has a right to con- 
tribution from co-directors, or co-promoters, or others, 
who might have been made liable in the first instance. 
The original case on this point was Shepheard v. Bray, 
(1906) 2 Ch. 235 where Warrington, J., held that the con- 
tribution extended to damages paid to a shareholder who 
threatened or actually brought action and which included 
reasonable sums paid in compromise, as well as costs 
between party and party of successful shareholders, plus 
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interest on the amounts paid as from the date of payment. 
Section 100 (4) of the Indian Companies Act 1913 how- 
ever, in spite of the fact that this is a tort and tort feaaers 
are not entitled to contribution, lays down that: — 

“Every person who, by reason of his being a director or 
named as a director, or as having agreed to become a director, 
or of his having authorised tlie issue of the prospectus, becomes 
liable to make any payment under this section, may recover con- 
tribution, as in cases of contract, from any other person who, if 
sued separately, would have been liable to make the same pa3rment, 
unless the person who has become so liable was, and that other 
person was not, guilty of fraudulent misrepresentation." 

This sub-section establishes an exception to the general 
rule of tort, but is subject to the limitation that no such 
suit for contribution lies if the person who has been guilty 
of fraudulent misrepresentation and has been made liable 
cannot require contribution from the one by whom the mis- 
representation was made innocently. The heirs of the 
deceased director are not liable to contribution unless they 
are benefited by the act of the director complained of 
{Geipel v. Peach, (1917) 2 €h. 108) . 



CHAPTER IV. 


Memorandum of Association 

General Observations 

Every joint stock company, under the Indian 
Companies Act, 1913, must have a memorandum of asso- 
ciation duly subscribed, on the registration of which the 
foundation of the company is based. It is thus said that 
the memorandum of association of a joint stock com- 
pany is its charter, and as such the most important docu- 
ment in connection with the company concerned. It is 
therefore superfluous to state that great care should be 
taken in the drafting of this most important document. 
The registration of this memorandum of association as well 
as the articles bind the company as well as its members 
to the same extent as if they had signed the said document. 
The Companies Act has laid down conditions which are 
fundamental to the formation of the companies and the 
memorandum of association contains them; these condi- 
tions being alike for the benefit of the creditors and the 
outside public as for the shareholders (Guinness v. Land 
Corporation of Ireland, (1883) 22 Ch. D. 349). The 
articles of association with which we shall deal in a 
subsequent chapter, arc on the other hand the bye-laws, 
rules and regulations of the company which define the 
rights, privileges and duties of the company, of the persons 
managing the company and of its members. Thus it is 
said that the memorandum is subordinate to the Indian 
Companies Act of 1913 and that the articles are sub- 
ordinate to the memorandum as well as the Act. This 
means that there should be nothing in the memorandum 
which violates or departs from the law laid down by the 
Act, whereas the articles should be so framed that they 
are strictly within the purview of the memorandum as 
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well as the Act. In other words, the articles cannot alter 
or modify the memorandum or the Sections of the Act. 
A memorandum of association is not a contract with third 
party even if there is a clause incorporating such a 
contract in the memorandum (Ramkrishna Potdar v. 
The Sholapur S, and W. Co,, Ltd,, (1934) Bom, L, R, 907). 
Section 5 of the Indian Companies Act of 1913 lays 
down that — 

Any seven or more persons (o»’, where the company to be 
formed will be a private company, any two or more persons) 
associated for any lawful purpose may, by subscribing their nam^ 
to a memorandum of association and otherwise complying with 
the requirements of this Act in respect of registration, form an 
incorporated company, with cr without limited liability (that is 
to say), either — 

(i) a company having the liability of its members limited 
by the memorandum to the amount, if any unpaid on 
the shares respectively held by them (in this Act termed 
a company limited by shares) ; or 
{it) a company having the liability of its members limited 
by the memorandum to such amount as the members 
may respectively thereby undertake to contribute to 
the assets of the company, in the (nent of its being 
wound up (in this Act termed a company limited by 
guarantee) ; or 

(m) a company not having any limit on the liability of 
its members (in this Act termed an unlimited company). 

It will thus be seen that a company may be formed 
either as (1) a limited company the liability oi vjhoae 
members is limited to the unpaid amount on the shares; 
or (2) a company limited by guarantee, where the mem- 
bers' liability is limited by the memorandum to such 
amount as they undertake to contribute to the assets of 
the company in the event of their being wound up; or 
(3) a company not having any limit on the liability of 
the members, that is, an unlimited company. 

In case of the company whose liability is limited bv 
shares, the memorandum shall state the following . 

(») the name of the company with “ limited ” as the last 
word in its name; 
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(it) the province in which the registered office of the com- 

pany is to be situate; 

(ttt) the objects of the company; 

(iv) that the liability of the members is limited; 

(v) the amount of share capital with which the company 

proposes to be registered, and the division thereof into 
shares of a fixed amount. (Sec. 6). 

In case of a company limited by guarantee, the 
Memorandum is required to state the following : — 

(0 the name of the company with “ limited ** as the last 
word in its name ; 

(u) the province in which the registered office of the com- 
pany is to he situate; 

(m) the objects of the company; 

(iv) that the liability of tlie members is limited; 

(u) that each member undertakes to contribute to the 
:issets of (he company in tlic event of its being wound 
up while he is a imanber. or within one year afterwards 
for payment of the debts and liabilities of the company 
eontract('d before he cea.ses to be a member, and of the 
costs, charges and expenses of winding up, and for 
adjustment of the rights of the contributories among 
themselves, such amount as may be required, not 
exceeding a specified amount. 

If the company has a share capital — 

(t) the memorandum shall also state the amount of share 
capital with which the company proposes to be 
registered and the division thereof into shares of a 
fixed amount; 

(ii) no snV)scT'\bcT oi V\ie memorandum shall take less than 
one sliare ; 

(til) each subscriber shall write opposite to his name the 
number of shares he takes. 

In the case of an unlimited company the memorandum 
^hull state the following : — 

(t) the name of the company; 

(U) the province in which the registered office of the com- 
pany is to be situate; 

(iu) the objects of the company; 

If the company has a share capital — 

(i) no subscriber of the memorandum shall take less than 
one share; 
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(ti) each subscriber shall write opposite to his name the 
number of shares he takes. 

This memorandum is required to be signed as we 
have already noticed, in case of a private company by 
at least two members, whereas in case of a public com- 
pany by at least seven. The signature of each of the 
members so subscribing to the memorandum has also to 
be attested by a witness. 

Signing of Memorandum 

This memorandum is required to be signed, as we 
have already seen, by at least seven members in case of 
a public company and two in case of a private company. 
This subscription or signature should be placed at the 
foot of the memorandum with the address and occupa- 
tion of each signatory and the number of shares agreed 
to be taken by each opposite to each signature. These 
signatories have to sign in the presence of at least one 
witness, who, besides attesting the signatures, must write 
his occupation and address. There is no objection to one 
witness attesting all the signatures provided he is not a 
subscriber to the memorandum himself {Seal v. Claridge, 
(1881) 7 Q. B. D. 516) . If the attestation of a memorandum 
of association which has been registered turns out to be 
irregular, it does not render same void {Chhotalal v. 
Dalsukhram, (1892) 17 Bom. 472). As we have already 
seen the memorandum must be stamped according to the 
requirements of the Indian Stamp Act of 1899, plus the 
increase, if any, laid down oy the local stamp act of each 
province. The signatories must be competent to enter into 
a contract irrespective of the fact whether they are British 
subjects or foreigners (Reuss (Princess) v. Bos, (1871) L. R. 
5 H. L. 176). The signatory may be an agent signing 
on behalf of the principal if he is properly authorised 
(WhUley Partners, Ltd., (1886) 32 Ch. D. 337) . A married 
or unmarried woman can be a subscriber. After her signa- 
ture the unmarried woman may describe herself by her 
occupation, if any, or failing that as a spinster. A. 
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married woman should state after her name, as “ wife of 
Mr. X ” or a simple statement such as “ married woman 
will serve the purpose. A minor cannot be a subscriber 
owing to his incapacity to contract and his contracts for 
business purposes or for purposes other than necessaries 
are void (Mohori Bibee v. Dharamdoss, (1903) L. R. 30^ 
I. A. 114). In an English case an infant was held to be 
a person and tlms a competent signatory (Laxon & Co., 
(1892) 3 Ch. 555). This is however not good law in India 
{Moosa Gtdam Ariff v. Ebrahirn Gidam Ariff, (1912) 
L. R. 39 I. .4. 237; (1913) 40 Cnl. 1). X firm or partner- 
ship cannot subscribe to the memorandum because a 
partnership is not a legal person and all individual partners 
must sign. A bankrupt and an alien can subscribe 
{Princess of Reuss v. Bos, (1871) L. R. 5 H. L. 176, In re. 
General Co. &c., (1870) 5 Ch. App. 363). X corporation' 
or a joint stock company can subscribe and be a member 
or a shareholder if its constitution permit it to hold shares 
{Bath’s case, (1878) 8 Ch. D. 334; Barned’s Banking Co, 
Ex-parte Contract Corporation, (1867) 3 Ch. 105). 

As to the subscription or signature on the memorandum 
the same must be either by the member himself, or his 
duly authorised agent and after the signature, the number 
or shares which the subscriber agrees to take up is stated. 
The usual practice is to state one share though the sub- 
scriber may ultimately intend to take a much larger 
number. It makes no difference whether the persons 
subscribing the memorandum arc independent persons or 
represent the same interest. In one case viz., {Salomon v. 

, Sahmon, (1897) A. C. 22) it was held by Lord Herschell 
that even if the shareholders were mere dummies, or 
nominees of one man, so long as they undertook to hold 
the shares, they could subscribe. As we have seen else- 
where the subscribers to the memorandum of association 
become members of the company from the date of the 
registration of the memorandum (Sec. 30(1) ). A sub- 
scriber cannot after registration of the company repudiate 
his subscription on the ground that he was made to sign 
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."under misrepresentation because at the time he subscribed 
the company was not in existence and thus it could be 
said that the company was a party to the misrepresenta- 
tion or fraud {Metal Constituents Ltd., — Lord Lurgan’s 
case, (1902) 1 Ch. 707). In fact it becomes the duty of 
the directors to put the subscriber on the register for the 
shares he has subscribed forthwith on registration of the. 
memorandum (Evan’s case, (1867) 2 Ch. 427). Here 
the subscriber must take the shares from the company and 
it will not do if he obtains them from a promoter or any 
•other person (Migotti’s case, (1867) 4 Eq. 238). The 
subscriber to the Memorandum can pay for his shares 
either in cash or by transfering the property (Baglan 
Mall Colliery, (1870) 5 Ch. 346) ; but the shares can only 
be paid for in kind where there is previous agreement to 
•do so, or there is a mention to that effect in the memo- 
randum or articles of association (Fothergill’s case, (1873) 
8 Ch. 270). Again the subscriber is bound only to take 
that class of shares which he has agreed to purchase by 
subscription and an agreement to substitute that class 
for some other class of shares will not be binding on him 
(Duke’s case, (1876) 1 Ch. D. 620). It has been however 
Jheld that this case was so held because to hold otherwise 
would have been a great hardship (Ashbury v. Watson, 
(1885) 30 Ch. D. 376). 

The position of the subscribers to the memorandum 
'of a company according to Section 30 is that they shall 
be deemed to have agreed to become members of the 
•company, and on its registration shall be entered as 
members in its register of members. Subscribers to the 
memorandum are members not merely persons who have 
contracted to purchase shares. A deceased member is not 
•a “past member” within the meaning of Sec. 156 (Off. 
Liquidator, U. P. Oil JMills Co. v. damna Prasoui and 
others, (1933) 55 All. 417). We have already seen that a 
subscriber to the memorandum cannot after registration 
repudiate his share on the ground of misrepresentation. 
•(See misrepresentation in prospectus). 
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CONTENTS OF THE MEMORANDUM 

Having thus far dealt with general points applying 
to the memorandum of association, we shall now deal with 
each of the clauses which make up the memorandum, and 
their peculiarities, together with the law applying to same. 

The Name of the Company 

The first point to be noted in connection with the 
name is that it should not be similar to, or identical with 
that of any existing company, or so nearly resembling 
that name as to be calculated to deceive except when the 
company in existence is in the course of being dissolved 
and signihes its consent in such manner as the registrar 
requires (S. 11). The registrar will not register a company 
with a name identical with that of an existing company, 
and even where the name is so similar as to be calculated 
to deceive, the same result will follow. 

Again where a company bears a name which is likely 
to lead others to believe that the company which is 
applying to be registered is carrying on the business of 
some existing firm or company, the registration shall be 
refused, as the registrar has a discretion in the matter. 
The Court would not interfere by 7nandamus unless either 
the registrar had not in fact exercised any discretion in 
the particular case, or had exercised it upon some wrong 
principle of law, or had been influenced by extraneous 
considerations which he ought not to have taken into 
account (Rex v. Registrar of Companies, (1912) 3 K. B. 
23). In case a new company secures registration through 
some inadvertance, with a name or business which is likely 
to be mixed up with that of an existing company, the 
latter can by an injunction restrain, the new company 
from using that name or from being registered with such 
a name (Huntley & Palmer v. Reading Biscuit Company, 
(1892) 9 T. L. R. 462). In the above case Huntley 
succeeded in getting an injunction restraining the Reading 
Bisimit Company Limited from using the word " Reading ” 
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in connection with their name, on the ground that it was 
likely to mislead the public in believing that the Beading 
’Company was doing the business if Messrs. Huntley & 
Palmer, inasmuch as the word “ Reading ” was being 
prominently used for years in connection with the biscuits 
‘Of Messrs. Huntley & Pabner. In another leading case 
on the point, namely that of Madame Tiissaud and Sons 
V. Tussaud. (1890) 44 Ch. D. 678), Mr. Louis Tussaud 
was prevented from registering the company lor the purpose 
-of carrying on a wax-works exhibition business under his 
own name, namely, that of Louis Tussaud Limited, mainly 
•on the ground that even though this was the personal 
name of a prominent member of the company, it resembled 
that of another existing company carrying on similar 
business (see also Jays Ltd. v. Jacobi, (1933) 1 Ch. 411; 
Turton v. Turton, (1889) 42 Ch. D. 198. A person with 
;a fraudulent objective cannot use even his own name 
{Croft V. Day, (1843) 7 Beav. 84). The sound as well 
as the spelling of the name has also to be considered here 
(Ouvah Ceylone Estates v. Uva Ceylone Rubber Estates 
Ltd., (1910) 27 Rep. Pat. Cas. 753). This rule applies 
irrespective of the fact that there was no fraudulent inten- 
tion on the part of the promoters of the proposed company. 
All that is required is that the Court should be satisfied 
that the name in which the company seeks to register itself 
is likely to mislead ” or is “ calculated to deceive ” 
irrespective of the intention of the promoters (National 
Bank of India Ltd. v. National Bank of Indore, (1922) 
24 Bom. L. R. 1181). In the course of the judgment in 
Tussaud’s case referred to above, Stirling, J., observed that 
•even though Tussaud was the name of the promoter of the 
company who was to be its servant, that gave the company 
no right to adopt that name, as it happened to be similar to 
that of the old established company of great reputation in 
the same line of business, because the use of such a name was 
bound to mislead customers, who in this case were made 
up of travellers from foreign countries, in mixing up the 
itwo wax-works exhibition and believing the new company 
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to be the same as the old one, deprive the old company 
of its profits. In the opinion of His Lordship, tiie fact 
whether the company had in its service a person with the 
name of Tussaitd, or not, made no difference, because 
Lotds Tussaud, of the new company having no right of 
goodwill in the old company could not confer that right 
to the new company. All that can possibly be conferred 
was the right of a statement to the effect that the business 
of the company was under his {Lowis Tussatui’s) manage- 
ment. But he could not say “ I will become your servant 
or manager, modeller or souvenir and shall carry on the 

busines-s — which is not to be mine, but yours 

under my name ” (See also North Cheshire and Manchester 
Brewery Co. v. Manchester Brewery Co., (1899) A. C. 83). 
A company is not entitled to carry on business under a 
name which is likely to deceive the public as to its 
identity (Sturtevant Engineenng Co., Ltd. v. Stwrtevant 
-Mills Co. of U. S. A., Ltd., (1936) 3 All. E. R. 137). 
A person who has never done business in his own 
name cannot register a company in his name if it 
is likely to cause confusion or mislead the public in 
thinking that the company he floats has some connection 
with an existing company {Harrods Ltd. v. R. Harrod Ltd., 
(1924) 4 T. L. R. 195; Fine Cotton Spinners’ Association 
V. Harwood Cash & Co., (1907) 2 Ch. 184). This besides 
applying to English companies also applies to Foreign 
companies or traders, whose goods are imported into the 
British Empire, as in the case of La Societe Anonyme 
des Anciens Etablissments Panhard et Levassor v. Panhard 
Levassor Motor Company, Limited, (1901) 2 Ch. 513. 

where the plaintiffs, who were a French 

Company carrying on business in Paris as motor car 
manufacturers in succession to the former firm of Panhard 
et Levassor and were using the word “ Panhard ” in 
connection with motors of their manufacture, objected to 
the use of the word Panhard in the name of the defendant 
company on the ground that the principal object of the 
defendant was to wrongfully and fraudulently injure the 
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plaintiffs’ business by passing off their goods as those of 
the plaintiffs’ manufacture, and succeeded even though 
they (the plaintiffs) had no agencies in England but had 
a market for their goods there. 

It should, however, be added that mere similarity of 
name will not in itself be considered a sufficient ground 
for objection, provided the use of such a name does not 
injure the business of the existing company. This would 
generally be the case where the business proposed to be 
carried on by the new company whose name has some 
similarity with that of the old company, is quite distinct 
from that of the objecting company, and where there is 
no danger of deception or misunderstanding [Dunlop 
Pneumatic Tyre Company, Limited v. Dunlop Motor Co.. 
(1907) A. Cas. 430). It may be further added that it if 
not necessary to prove any fraudulent intention on the 
part of those using a similar name. All that is wanted 
is that the name is likely to mislead considering all circum- 
stances [Singer Machine v. TTtlso??, (1877) 3 A. C. 376; 
Merchant Bank Company of London v. Merchants’ Joint 
Stock Bank of London, (1878) 9 Ch. D. 560; Standard 
Bank of South Africa v. Standard Bank, (1909) 25 T. L. R. 
420). There have been cases however where the Courts 
have refused injunctions on the ground that the name 
adopted being merely descriptive of the character of the 
business of the companies concerned, they could not 
interfere [London and Provincial Law Society v. London 
and Provincial Joint Stock Life Assurance Company, (1847) 
17 L. J. Ch. D. 37 ; Colonial Life Assurance Co. v. Home and 
Colonial Assurance Company, (1864) 33 Beav. 548; British 
Vacuum Cleaner Company v. New Vacuum Cleaner Com- 
pany, (1907) 2 Ch. 312). Generally speaking the two 
important factors to be taken in view in this connection arc 
the nature of the name and the type of the business. If the 
nature of the business is the same and name is similar 
to that of an existing company, the objection would 
naturally arise as that factor is one which is likely to 
mislead the public [Aerators Co. v. Tollitt, (1902) 2 Ch 
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319; Lloyds Bank v. Lloyds Investment Co., (1912) 
2& T L. R. 379; Waring & GiUow v. GiUow and Gtllow, 
(1916) 32 T. L. R. 389). It may be that an ordinary 
English word may acquire a secondary meaning as to 
denote only the goods sold, or manufactured by the 
plaintiff, but of course that fact will have to be proved 
and will be a difficult fact to prove (Reddaway v. 
Banhan, (1896) A. C. 199; Aerator.-^ Co. v. ToUitt, (1902) 
2 Ch. 319). Similar would be the position where the 
name selected is descriptive of the place where the busi- 
ness is carried on {Colonial Life Assurance v. Home 
and Colonial Assurance Co., (1864) 33 L. J. Ch. 741). 
In one case where an insurance company was carrying on 
business under a name in which the word “ guardian ” was 
used as the first word it was restrained from carrying on 
business in the same street with another company using 
the same word in its name (Guardian Fire and Life 
Assurance v. Guardian & General Insurance, (1881) 50 
L. J. Ch. 253) and another company with a word “ acci- 
dent ” in its name was similarly restrained from using 
that name though a registered company (Accident 
Insurance Company Limited v. Accident Disease and 
General Insurance, (1884) 54 L. J. Ch. 104). Where the 
name misleads in the belief that an existing company has 
been absorbed by the newly formed company that will 
be a ground for injunction (Manchester Brewery Co. v. 
North Cheshire and Manchester Brewery Co., (1899) A. C. 
83). A descriptive word or title cannot be appropriated in 
its name by a company in order to obtain a monopoly 
of same (Aerators* Co. v. ToUitt, (1902) 2 Ch. 319). 
Any person in fact whether a company, or individual, can 
by showing that he suffered special damage, restrain other 
person from registering a company under a name calculated 
to deceive (Tussaud v. Tussaud, (1890) 44 Ch. D. 678; 
Hendriks v. Montague, (1881) 17 Ch. D. 638). However, 
if a company through inadvertence, or otherwise, is 
re^stered by a name identical with that by which a 
company in existence is previously registered, or so nearly 
s 
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resembling it as to be calculated to deceive, the first 
named company may with the sanction of the registrar 
change its name. (Sec. 11(2) ). In this case the registrar 
usually requires a resolution of the company authenticated 
by the secretary or some officer of the company. 

Statutory Prohibition 

In this connection S. 11(3) lays down that “Except 
with the previous consent in writing of the Governor- 
General in Council, no company shall be registered by a 
same which : — 

(a) contairis any of the following vords, namely, ‘ Crovm,’ 
‘Emperor,’ ‘Empire,’ ‘Empress,’ ‘Federal,’ ‘Imperial,’ 
‘King,’ ‘Queen,’ ‘Royal,’ ‘Slate,’ ‘Reserve Bank,’ 
‘Bank of Bengal! ‘Bank of Madras! ‘Bank of 
Bombay! or any word which suggests or is calculated 
to suggest the patronage of His Majesty or of any 
member of the Royal Family or any connection with 
His Majesty’s Government or any department thereof; 
or 

tbjeontains the word ‘Municipal’ or ‘Chartered’ or any 
word which suggests or is calculated to suggest con- 
nection with any municipality or other local authority 
or with any society or body incorporated by Royal 
Charter; 

Provided that nothing in this sub-section shall apply to com- 
panies registered before the commencement of this Act!’ 

The other requisite is that in case the company is a 
limited company, the name shall contain the word 
“ Limited ” as the last word. The other requirement with 
regard to the name is that the same shall be painted or 
affixed in a prominent place and in letters easily legible 
outside the office or place or places of business of the 
company, and further that, in every circular, letter, or 
document, advertisement and other publications issued 
officially by the company, the said name shall appear. 
The name should also be engraved in legible characters 
on the company’s seal. This writing of the name has to 
be done in English characters, and where the company’s 
registered office is situate in a place beyond the local 
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limits of the ordinary original civil jurisdiction of the High 
Court, it should also be painted or printed, in the characters 
of one of the Vernacular languages used in the place. 
The failure to observe these requirements make every 
officer who knowingly authorises or permits the same to 
a fine not exceeding Rs. 50 for every day during which 
the default continues (Sections 73, 74). The same rule 
applies to all bills of exchange, hundis, promissory notes, 
endorsements, cheques, or orders for money or goods, 
issued by the company and signed by itself or one of its 
officers. 

The Registered Office 

Under the second clause of the memorandum of 
association, all that is required is that a statement as to 
the province in which the registered office of the company 
is situated may be mentioned. No doubt it is compulsory 
under Section 72 for a company to have a registered office 
as from the date on which it begins to carry on business, 
or as from the twenty -eighth day after the date of its 
incorporation whichever is the earlier at which all communi- 
cations, and notices may be addressed and a notice in 
writing of the situation of the registered office and of any 
change therein shall be given within 28 days after the date 
of the incorporation of the company or of the change as 
the case may be to the registrar who shall record same. 
The inclusion in the annual return of a company of the 
statement as to the address of its registered office shall 
not be taken to satisfy the obligation imposed by the 
section. In case the company carries on business without 
complying with these requirements, it shall be liable to a 
fine not exceeding Rs. 50 for each day during which it 
carries on its business. The filing fee for such notices is 
Rs. 3 for each document. The transfer or change in the 
place of the registered office of the company from one 
province to another can only be made according to sec- 
tion 12 by a special resolution and after obtaining confirma- 
tion from the Court on the same footing as in case of the 
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alteration of the objects clause of the memorandum of 
association which we shall deal with later on in detail. 
However, if the company does not happen to have a 
registered ofiBce, service of notices and petitions may be 
effected even at an unregistered office (British and Foreign 
Gas Generating Apparatus Co., (1865) 13 W. R. 649; 
12 L. T. 368; Fortune Copper Mining Co., (1871) 10 Eg. 
390). Normally of course where there is a registered 
office, it is the proper place where all notices, writs of 
summons and other processes must be served; Order 29, 
rule 2 of the Code of Civil Procedure, (1908) regulates 
service of processes on all joint stock companies, under 
the Indian Companies Act, 1913 and all previous Acts. 
The same Order also lays down that if the summons cannot 
be served at the place where the company carries on 
business because it has no registered office, it may be served 
at any office where its business is done or on its secretary, 
or director, or other principal officer. In case of foreign 
companies incorporated outside British India having a 
place of business in British India, they are required to 
file with the registrar the particulars required under 
Section 277 and the processes or notices required to be 
served on them are under the same section sufficiently 
served if addressed to any person whose name has been 
filed as one authorised to accept such service on behalf of 
the company or left at or sent by post at the address 
which has been filed under the section. With regard to 
the exact meaning of the words “ carrying on business ” 
it is thought that the same will include issue of prospectus, 
receiving applications for and allotting shares and other 
preliminary matters. 

The Purpose of a Registered Office 

It will thus be seen that the main purpose sought to 
be achieved by the Indian Companies Act, 1913 in requir- 
ing a company to have its registered office is 

(1) To provide definitely a place at which notices 
and other documents may be served (Section 148 which 
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clearly says that a document may be served at a company 
by leaving it at, or sending it by post to, the registered 
oflBce of the company) thus service at any other place is 
declared to be bad. {Hope Milts v. Vithaldas, (1910) 12 
Bom. L. R. 730). Of course where a company has no 
registered office, summonses and notices may be served at 
a place where it carries on business or on its secretary 
or any director or other principal officer [Order 29 rule 2 
Code of Civil Procedure, (1908)]. 

(2) To definitely fix a place where the register of 
members must be kept and should be open to inspection 
during business hours as provided for by the Act. Also 
the same object is achieved in connection with the register 
of mortgages and charges required to be kept under 
Section 117 and to the right of inspection of same imder 
Section 124. 

(3) The Indian Companies Act also requires under 
Sec. 136 that every banking or insurance company, or 
a deposit provident or benefit society, before it commences 
business and also on the first Monday in February and 
first Monday in August every year during which it carries 
on business, shall make a statement in the form prescribed, 

(marked G in the third schedule) or as near thereto as 
circumstances will admit. The registered office is the 
place where this statement together with a copy oj the 
last audited balance sheet laid bejore the members of the 
company is to be displayed. The description of the 
registered office must be specific as “ 80 Esplanade Road, 
Bombay ” and not such as “ 80 Esplanade Road, Bombay 
or any other place in Bombay to which the office may 
be removed from time to time.” A company which is 
registered in England may be an alien enemy if those who 
de facto control its affairs are alien enemies whether 
authorised or otherwise, and in determining this point the 
number of alien enemy shareholders is material {Daimler 
Co. V, Continental Tyre Co., (1916) 2 A. C. 307). If a 
company is simply carrying on business in an enemy 
country though registered in England, it will not necessarily 
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be an enemy alien company {Re. Hilckes, Ex-parte Muhesa 
Rubber Plantations, (1917) 1 K. B. 48). 

Notice of Change in the Situation 

When there is a change in the situation of the regis- 
tered oflSce the form of notice would be as follows : — 

INDIAN COMPANIES ACT 1913. 

Notice of Cliange in the Situation of the Registered Office 
of the Bombay Trading Co., Ltd. Pursuant 
to Sec. 72(2). 

To 

The Registrar of Companies, 

Bombay. 

The Bombay Trading Company Limited hereby gives 
you notice in accordance with Indian Companies Act, 1913 
that the registered ofiSce of the company is now situated 
at t ~~~ 

80, Esplanade Road, Bombay. 

J. Fernandiz, 
Secretary. 

Bombay, 

15th June 1937. 

The Objects Clause 

The objects clause is the most important of all the 
clauses in the memorandum and has therefore to be drafted 
with considerable care. The scope of a company’s 
operations is indicated principally by this clause, and as 
we shall see later, the alterations, if found afterwards 
necessary, through the irregular and careless drafting in 
this regard, are most difficult as well as expensive. Besides, 
the Act has provided for a very limited scope for these 
alterations. It is therefore best to state all the branches 
of the business which the company is formed to carry 
on with all clearness and in detail. Words such as “ to 
do such other business as may be deemed incidental or 
conducive to the attainment of the above objects, or any 
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of them ”, would only mean objects similar to those 
exi)re8sly provided for in the clause. Attempts have been 
made to make the “ objects clause ” all embracing by 
the use of some such words as “ to do any other business 
which the company may, from time to time, determine”. 
Such a form is objectionable, and generally speaking, the 
registrar will refuse to register the company with such 
wide and undefined objects. The next point to remember 
is that what the objects clause is expected to embrace 
are the objects and the powers by which these objects 
are to be carried out. The objects for which the company 
is formed should be legal, i.e., they should not include 
anything which is opposed to the general law, or to the 
requirements of the Companies Act itself. The principle 
that the objects stated in this clause in the memorandum 
cannot be departed from materially, was laid down so far 
back as 1860, in the famous case of Simpson v. Westminster 
Palace Hotel Co., (1860) 8 H. L. C. 712. Here, though it 
was held that a company which was, according to the 
objects clause of its memorandum, principally formed for 
the purpose of carrying on the business of a hotel, and for 
that purpose was empowered to purchase lands, give leases, 
erect buildings, etc., was within its rights to let out a portion 
of its premises temporarily. The dictum laid down there 
was, that the funds of a joint stock company established 
for the purpose of one undertaking, cannot be applied to 
another, in spite of the fact that the same was sanctioned 
by all the directors and by a large majority of the share- 
holders. The Lord Chancellor, Lord Campbell, said in this 
connection that “ the funds of a joint stock company 
established for one undertaking cannot be applied to 
another. If an attempt to do so was made, such an act 
would be ultra vires, and although sanctioned by all the 
directors and by a large majority of shareholders, a single 
shareholder has a right to go to a Court of Equity which 
will interpose on his behalf by injunction. A railway 
company cannot apply its funds to make a line of railway 
different from that described in the Act by which the com- 
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pauy was constituted; companies established for granting 
of fire and life insurance policies cannot engage in marine 
insurance; a company established to work railway and to 
carry on the trade of a carrier on a line from one town of 
flngland to another, cannot add to it the trade of a steam 
packet company, and no company can ev^er abandon the 
business for which it was established and undertake 
another.” 

Besides these, there are powers which a joint stock 
company cannot exercise under any circumstances, and 
therefore they must not be included in the objects 
clause, 

(1) A railway company, which wanted to improve 
the navigation of a rive’' which was necessary for its 
prosperity, was prevented from doing so on the ground that 
the application of funds to promote a Bill in Parliament 
for an object so different from that for which the corpora- 
tion was formed was ultra vires {Munt v. Shrewsbury 
Railway Company, (1850) 13 Beav. 1). 

(2) On the same ground as taken in the above case 
a railway company, which proposed to subscribe to the 
Imperial Institute, was prevented from doing so {Tomkin- 
son V. S. G. Railway Company, 56 L. T. 830) ; and another 
railway company proposing to work coal mines for selling 
coal on profit was prevented [Attorney-General v. G. N. 
Railway Company, (1860) I. Dr. and Sin. 154). Also 
where a company’s funds were attempted to be applied 
for the purpose of paying the costs of its directors in a 
libel suit, it was declared ultra vires, because the company 
was not at all concerned with the libel [Studdert v. 
Grosvenor, (1886) 33 Ch. D. 528) 

On the other hand the following have been held to 
be intra vires : — 

Where a company formed to work a patent, bought 
the same [Leif child’s case, (1865) 1 Eq. 231); where a 
company enjoying powers of lending money lent same to a 
servant of the company [Rainford v. James Keith, (1905) 
2 Ch. 147) where a trading company created a mortgage in 
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order to secure a debt {Patent File Company, (1870) 
6 Ch. 83). 

Rules of Construction Applying to Memorandum 

It may be added here that there is no particular rule 
of construction or interpretation of documents which would 
apply to the memorandum and articles of a company and it 
has been held that they should be construed in a manner 
so that a just and no other construction would arise, they 
are not expected to be construed liberally or strictly or 
rigorously (London Financial Association v. Kelk, (1884) 
26 Ch. D. 107). The only thing that could be done is 
that where the memorandum happens to be ambiguous or 
silent, the articles of association may be referred for the 
purpose of explaining the memorandum in respect of a 
matter which need not appear in the latter, but of course, 
with regard to anything which the Act requires to be stated 
in a memorandum, the memorandum must be the only 
document that could be looked at {lie. Southern Brazil 
Rio Ry. Co., (1905) 2 Ch. 78; Guinnc.=;s v. Land Corpora- 
tion of Ireland, (1882) 22 Ch. D. 349). Generally speak- 
ing where wide and general powers are given, in addition 
to specific powers, the wide powers will only be read as 
ancillary to the specific powers and not treated as indepen- 
dent objects {German Date Coffee Co., (1882) 20 Ch. 
D. 169) . Of course in case of doubt the memorandum must 
be read as a whole with a view to see whether the latter 
clauses arc really intended to include powers beyond those 
contained in the earlier clauses {Butler v. Northern 
Territories Mines of Australia, (1907) 96 L. T. 41). In 
.some cases the memorandum clearly lays down that each 
paragraph is to be read separately and without limitation 
by reference to other clauses. Here effect must be given to 
this provision {Cotman v. Brougham, (1918) App. Cases 
514). Express powers given cannot be ignored for the 
simple reason that they differ widely from the principal 
objects of the company. There is also a practice of adding 
provisions which are really not required by the Act to be 
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stated in the memorandum such as an agreement with the- 
managing agent or a similar paragraph- In such cases it 
was previously held that such paragraphs in the memoran- 
dum would be unalterable (Ashbury v. Watson, (1885) 
30 Ch. D. 376). This was of course subject to the rule 
that where the memorandum itself gives the power of alter- 
ing such provisions that can be done (Welsbach Incan- 
descent Gas Co., (1904) 1 Ch. 87). This law is now altered 
by the proviso added to S. 10 by the Amending Act of 
1936 to the effect that any provision in the memorandum 
relating to the appointment of a manager or managing 
agent and other matters of a like nature incidental or 
subsidiary to the main objects of the company shall not 
be deemed to be “ conditions ” of the memorandum as laid 
down in S. 10, which cannot be altered exeept as provided 
for by the Act. Of comse it cannot be argued that everj-- 
thing which is not included or expressed in so many words 
in the memorandum must be ultra vires. Evei-jd-hing 
which could be fairly regarded as incidental or con- 
sequential to the objects which are specified is not 7 iUr(t 
vires unless expressly prohibited (Attorney-General v. 
The Great Eastern Ry. Co., (1880) 5 App. Case 473) . Thus 
ancillary clauses have been treated on several occasions 
as extending the powers of the company (Rc. Baglan Hall 
Colliery Co., (1870) 5 Ch. 346). 

Powers Implied according to Main Objects and ultra 
vires Acts 

In case of joint stock companies besides the expressed 
language of the objects the powers arc implied according 
to the nature of the objects as laid down by the memo- 
randum of association. Thus a trading or banking com- 
pany is always implied to have the power to borrow' 
(General Auction Estate Co. v. Smith, (1891) 3 Ch. 432; 
Bamk of Australasia v. Breillat, (1847) 6 Moo. P. C. 152). 
(A Building Society has no. implied powers to borrow 
(Blackburn Benefit Building Society v. Cunliffe Brooks, 
(1882) 22 Ch. D. 61). In case of trading companies the 
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power to borrow naturally implies the power to mortgage 
its property {Re. Patent File Co., (1870) L. R. 6 Ch. 83). 
Virtually speaking all companies have implied powers tO' 
compromise bona fide disputes (Bathes case, (1878) 8 Ch. 
D. 334). 

A Hotel company was allowed to let olf a part of 
its premises which it did not require for the purposes 
of its hotel business and similarly a colliery was allowed 
to sell surplus land it did not require (Simpson v. West- 
minster Palace Hotel Co., (1860) 8 H. L. C. 712; Kings- 
bury Colliery & Moor’s Contract, (1907) 2 Ch. 259). An 
Insurance Company is permitted to pay ex gratis more 
than its legal liability to pay (Taunton v. Royal Insur- 
rance Company, (1864) 2 H. & M. 135). A trading com- 
pany or an association not for profit is permitted to grant 
pension to retiring officers or servants or to the widow of a 
deceased manager but tliese powers would be ultra vires 
after liquidation (Normandy v. Indcoope & Co., (1908) 

1 Ch. 84; Henderson v. Bank of Australia, (1888) 40' 
Ch. D. 170; Hutton v. The West Cork Ry., (1883) 23 
Ch. D. 654). It has however been held that it is ultra 
vires for a company to subscribe for purposes other than 
authorised for the memorandum as e.g., to strike funds 
(Warburton v. Hitdderfield Industrial Society, (1892) 1 
Q. B. 213). The spending of the funds of a railway com- 
pany for promoting a bill in Parliament to obtain powers 
for improving the navigation of a river was held ultra vires 
though it was relevant to the prosperity of the company 
(Munt V. Shrewsbury Rail Co., (1850) 13 Beav. 1). It was 
also held prima fade ultra vires for a company working a 
railway to take up a coal mine and work it with a view 
to deal in coal for profit (Attorney-General v. The Great 
I Northern Rail Co., (1860) 1 Dr. & Sm. 154). It is also 
ultra vires a company without special powers in its Memo- 
randum to take over the undertaking of another company^ 
or to enter into a partnership for amalgamation arrange- 
ment (Ernest v. Nicdls, (1857) 6 H. L. C. 401; British 
Nation Life Association, (1878) 8 Ch. D. 704). Of course- 
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-a company cannot apply its funds in pm-chasing its own 
shares {Trevor v. Whitworth, (1887) 12 App. Cases 409). 
•It is also ultra vires a company under the Companies 
Act to make present of bonus shares (Re. Eddystone 
Marine Insurance Co., (1893) 3 Ch. 9). The result when 
an act is ultra vires a company is that it is not binding 
on the company and contracts which are ultra vires the 
company are not enforceable against it. We shall further 
see that where the acts are intra vires the company, but 
ultra vires the directors, the company can ratify the con- 
tract if it so desires and thus make it binding on it as well 
as the third party; or it can reject that, whereby it will 
not be bound by the acts of its directors, but the directors 
themselves may be personally liable to the third party. 
This point will be dealt with in connection with liabilities 
of the directors. 

Drafting of the Objects Clause 

It may be mentioned that in connection with the 
-drafting of the objects clause, it is advisable to be as specific 
as possible, i.e., to state clearly and in so many express 
words all types of businesses which the company is likely 
to do and not to rely too much on the general words as 
these general words are likely to be treated as inoperative. 
It was at one time the practice to add such words as 
and also such additional or extended objects as the 
company may from time to time determine” Such 
words have no legal effect and are unnecessarily mislead- 
ing in the memorandum when inserted. The present-day 
practice is to insert in the memorandum elaborately both 
the objects and the powers of the company, which makes 
the objects clause no doubt lengthy. This practice has 
been commented upon adversely by Lord Wrenbury in 
a House of Lords Case, viz., Cotman v. Brougham, (1918) 
A. C. 514. But the practice has continued in spite of 
His Lordship’s objections against them for practical reasons 
as laid down by Mr. Palmer in his famous book on “ Com- 
4)any Precedents,” viz., that “ It should be borne in mind 
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that the objects clause of a memorandum is intended to be 
read and imderstood and acted on not merely by lawyers., 
but by ordinary businessmen; and such men like to see 
the powers of the company expressed with fulness and in 
considerable detail instead of resting in implication.” A 
similar practice has now grown in connection with the 
drafting of articles of association as we shall see in a 
later chapter, where not only the special powers given to 
the shareholders and directors are enumerated, but clauses 
are also added which define in detail the duties of all con- 
cerned in the internal management of the company irres- 
pective of the fact that whether the same are added there 
or not they would apply automatically, being the well- 
established principles of company law, enunciated either 
by the statute or by well-known decisions. The dominat- 
ing idea here is that the layman, who has to work a com- 
pany, would be reminded as to what he has to do step by 
step in connection with the working and organization of the 
company. 

The Fomi of the Objects Clause 

The usual practice now is to state in the first one or 
two sub-clauses to clause three of the memorandum of 
Association the specific purpose for which the company is 
established, whereas the other sub-clauses are more or 
less stereotyped and are to be found in almost all memo- 
randums of association. They reiterate or state various 
powers which the company is likely to exercise in the 
course of its career however remote the chances of such 
exercise may be. To illustrate this we give below a model 
illustration of the “ objects clause ” of a company formed 
to manufacture felt hats, caps, etc. 

A SPECIMEN FORM OF OBJECTS CLAUSE TAKEN FROM 
ACTUAL PRACTICE AS A PRECEDENT 

The objects for which the company is established are ; — 

(1) To manufacture, purchase, sell or otherwise deal in felt- 
hats and caps, braids, ribbons, lace, embroideries, tapes. 
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wicks, putties, charpoy webbing, trace and belt webbii^^, 
cords, ropes, string, twine and textile fabrics of all 
kinds either directly or indirectly through the medium 
of agents. 

(2) To carry on the business of drapers and furnishing and 

general warehousemen in all its branches. 

(3) To carry on all or any of the Inisinesses of silk mercers, 

silk weavers, cloth manufacturers, furriers, haber- 
dashers, hosiers, manufacturers, importers, and whole- 
sale and retail dealers of and in textile fabrics of all 
kinds, milliners, dress-makers, tailors, hatters, clothiers, 
outfitters, glovers, lace manufacturers, feather dressers, 
boot and shoe makers and manufacturers, and importers 
and wholesale and retail dealers of and in leather 
goods, household furniture, iron-mongery, tumey, and 
other household fittings and utensils, ornaments, 
stationery, and fancy goods, and other articles and 
commodities of personal and household use and con- 
sumption, and generally of and in all manufactured 
goods, materials, provisions and produce. 

(4) To carrj^ on any other business (whether manufacturing 

or otherwise) which seem to the Company capable of 
being conveniently carried on in connection with the 
above or calculated directly or indirectly to enhance 
the value of or render more profitable any of the 
Company’s property. 

(5) To purchase or by other means acquire any freehold, 

leasehold, or other property for any estate or interest 
whatever and any rights, privileges, or easements over 
or in respect of any property, and any real or personal 
property or rights whatsoever which may be necessary' 
for, or may be conveniently used with, or may enhance 
the value of any other property of the Company. 

(6) To purchase or by other means acquire and protect, 

prolong, and renew, whether in British India or else- 
where, any patents, patent rights, brevets d’invention, 
licences, protections, and concessions which may appear 
likely to be advantageous or useful to the Company, 
and to use and turn to account and to manufacture 
under or grant licences or privileges in respect of the 
same, and to expend money in experimenting upon 
and testing and in improving or seeking to improve 
any patents, inventions, or rights which the Company 
may acquire or propose to acquire. 

(7) To acquire and undertake the whole or any part of the 

business, goodwill, and assets of any person, firm or 
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company carrying on or proposing to carry on any 
of the businesses which this company is authorised to 
carry on, and as part of the consideration for such 
acquisition to imdertake all or any of the liabilities 
of such person, firm or company, or enter into any 
arrangement for sharing profits, or for co-operation, or 
for limiting competition, or for mutual assistance with 
any such person, firm or company, and to give or 
accept, by way of consideration for any of the acts 
or things aforesaid, or property acquired, any shares, 
debentures, debenture stock, or securities that may be 
agreed upon, and to hold and retain, or sell, mortgage, 
and deal with any shares, debentures, debenture stock, 
or securities so received. 

(8) To improve, manage, cultivate, develop, exchange, let on 

lease or otherwise, mortgage, sell, dispose of, turn to 
account, grant rights and privileges in respect of, or 
otherwise deal with all or any pa it of the i)ropert 3 ' 
and rights of the company. 

(9) To search for, get, win, work, raise, make marketable 

and use, sell, and dispose of coal, oil, iron, clay, precious 
and other metals, minerals and other substances or 
products on, within, or under any property of the 
Company, and to grant prospecting and mining and 
other licences, rights or privileges, for such purposes. 

(10) To invest and deal with the moneys for the Company 

not immediately required upon such securities and in 
such manner as may from time to time be determined. 

(11) To lend and advance money or give credit to such persons 

and on such terms as may seem expedient, and in 
particular to customers and othera having dealings with 
the company, and to giv'e guarantees or become 
security for any such persons. 

(12) To borrow or raise money in such manner as the com- 

pany shall think fit, and in particular by the issue of 
debentures or debenture stock (perpetual or other- 
wse) and to secure the re-payment of any monej^ 
borrowed, raised, or owing by mortgage charge, or 
lien upon the whole or any part of the company's 
property or assets (whether present or future), in- 
cluding its uncalled capital, and also by a similar 
mortgage, charge or lien to secure and guarantee the 
performance by the company of any obligation or 
liability it may undertake. 

(13) To draw, make, accept, endorse, discount, execute, and 

issue promissory not^, bills of exchange, hundies, bills 
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of lading, warrants, debentures, and other negotiable 
or transferable instruments. 

(14) To apply for, promote, and obtain any Act, Provisional 

Order or Licence of the Government of India or 
Local Government or other authority for enabling the 
company to carry any of its objects into effect, or for 
effecting any modification of the company's constitu- 
tion, or for any other purpose which may seem expe- 
dient, and to oppose any proceedings or applications 
which may seem calculated directly or indirectly to 
prejudice the company's interests. 

(15) To enter into any arrangements with any Governments 

or authorities (supreme, municipal, local, or other- 
wise), or any corporations, companies, or persons that 
may seem conducive to the company's objects or any 
of them, and to obtain from any such Government 
authority, corporation, company, or i arson, any 
charters, contracts, decrees, rights, privileges, and con- 
cessions which the company may think desirable and 
to carry out, exercise, and comply with any such 
charters, contracts, decrees, rights, privileges and 
concessions. 

(16) To subscribe for, take, purchase, or otherwise acquire 

and hold shares or other interest in or securities of 
any other company having objects altogether or in part 
similar to those of this company or cariydng on any 
business capable of being conducted so a.«: directly or 
indirectly to benefit this company. 

(17) To act as agents or brokers and as trustees for any 

person, firm, or companj^ and to undertake and per- 
form sub-contracts and also to act in any of the 
businesses of the company through or by means of 
agents, brokers, sub-contractors, or others. 

(18) To remunerate any person, firm or company rendering 

services to this company, whether by cash payment or 
by the allotment to him or them of Shares or securities 
of the company credited n.s paid up in full or in 
part, or otherwise, 

(19) To pay all or any expenses incurred in connection with 

the formation, promotion, and incorporation of the 
company, or to contract with any person, firm, or 
brokers and others for underwriting, placing, selling, 
or guaranteeing the subscription of any shar^, deben- 
tures, debenture stock, or securities of this company. 

(20) To support and subscribe to any charitable or public 

object, and any institution, society or club which may 
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be for the benefit of the company or its employees, 
or may be connected with any town or place where 
the company carried on business to give pensions, 
gratuities, or charitable aid to any person or persons 
who may have served the company, or to the wives, 
children, or other relatives of such persons; to make 
payments towards insurance; and to form and contri- 
bute to provident and benefit funds for the benefit of 
any persons employed by the company. 

(21) To produce the company to be registered or recognised 

in any colony or dependency and in any Foreign 
country or place. 

(22) To promote any other company for the purpose of 

acquiring all or any of the property or undertaking 
any of the liabilities of this company, or of under- 
taking any business or operations which may appear 
likely to assist or benefit this company or to enhance 
the value of any property or business of this com- 
pany, and to place or guarantee the placing of, under- 
write, subscribe for or otherwise acquire all or any part 
of the shares or securities of any such company as 
aforesaid. 

(23) To sell or otherwise dispose of the whole or any part of 

the undertaking of the company, either together or in 
portions, for such consideration as the company may 
think fit, and in particular for shares, debentures, 
debenture stock, or securities of any company purchas- 
ing the same. 

(24) To distribute among the members of the company in 

kind any property of the company, and in particular 
any shares, debentures, debenture stock, or securities of 
other companies belonging to this company or of which 
this company may hav'e the power of disposing. 

(25) To do all such other things as may be deemed incidental 

or conducive to the attainment of the above objects or 
any of them. 

The Vol. II Appendix A gives a collection of specimen 
forms of the objects clauses of different types of businesses, 
to which reference may be made when the secretary or 
the lawyer wants a precedent to guide him in drafting 
such a clause* The precedents are mostly collected from 
the registered memorandums of association of Indian 
joint stock companies. 

9 



180 INDIAN COMPANIES MANUAL 

Declaration of Liability of Members 

'Hie next clause of the memorandum of association 
states whether the liability of the members of the com- 
pany is to be limited or unlimited. In case it is to be 
limited, it should be made clear, whether, it is to be 
limited by guarantee or limited to the face value of the 
shares issued in case of companies whose capital is divided 
into so many shares. If the liability is to be limited, 
the statement should run as follows : — “ The liability of 
the members is limited.” It is not at all correct to say 
that “ The liability of the company is limited.” When 
a company is formed with a capital divided into shares, 
and the liability of members is limited to the face value 
of the shares they have taken up, or agreed to take up, 
it means that in case of liquidation of the company, the 
utmost that a member could be called upon to pay is 
the amount which remains unpaid on the nominal value 
of the shares he holds. This liability not only attaches 
to the present holders, i.e., the shareholders who were 
shareholders at the time the company went into liquida- 
tion, but it also attaches to every member who had 
transferred his share or shares, within one year from the 
date of liquidation of the company, in case the person 
to whom he had transferred his shares, within this period 
of one year fails to pay the “ calls ” made by the liquida- 
tor on his unpaid amount of capital and that total amount 
contributed by the members is insuflScient to pay the debts 
of the company. Of course, these must be such debts as 
were incurred during the term of his membership. 

Besides this, it is provided by Sec. 70 , that in a 
limited company though the liability of members may be 
limited, the liability of directors or of any of them may, 
if so provided by the memorandum, be unlimited. In 
this case, a person who proposes any person for election or 
appointment to the office of director with unlimited liability 
has to include in his proposition, a statement to the effect 
that the liability of the person holding that office will be 
unlimited and the promoters or officers of the company Bha ll 
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l)efore such a person accepts the office or acts, gives notice 
to such proposed director in writing informing him of the 
nature of his hability. Failure to take this precaution will 
make proposer as well as promotor or officers concerned 
liable to a fine, not exceeding Rs. 1,000 and also to 
damages which the person so selected as director may 
sustain as a result of this omission. When a director with 
unlimited liability retires from office, his liability ceases 
with respect to the debts incurred during the term of his 
office at the expiration of one year from the time of his 
retirement. It may be added here that in case of limited 
companies, the limited liability of the members is lost where 
their number falls below seven in case of public companies 
and below two in case of private companies. In such a 
case the remedy of any surviving member is to immediately 
apply for an order for compulsory' liquidation in self- 
protection- 


CAPITAL OF THE COMPANY 

Classes of Capital and Shares 

The capital of a joint stock company may be des- 
cribed under the following headings or terms : — 

(1) Nominal capital, also called registered or autho- 
rised capital. 

(2) Subscribed capital. 

(3) Paid-up capital. 

(4) Called-up capital. 

(1) Nominal, or registered capital, is the full amount 
of capital with which the company is registered, and 
which it proposes shall be the highest limit of its capital 
to be subscribed. It happens in practice that, either the 
I whole of the nominal capital is subscribed, and some- 
times paid up, or as in other cases, a portion of its nominal 
capital may have been issued or applied for and allotted, 
whereas, the rest may not at all have been applied for. 

(2) Issued, or subscribed capital, is the amount of 
capital which has been applied for, and allotted, and 
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which the members who have applied for are bound tO' 
take up and pay for. This also includes the capital issued ’ 
to the vendors as fully or partly paid, and also, that issued;, 
fully paid to the founders as remuneration for their services. 

(3) Paid-up capital, is that capital which is actually 
paid for, either in cash, or in some other consideration. 
It differs from the subscribed capital in so far as the 
capital subscribed may not have been called up in full, 
and the said called-up capital may not have been fully 
paid up by its members as we shall see in the illustration ^ 
following. 

(4) Called-up capital is that part of capital for which 
actual calls have been made by the directors. 

To illustrate the above, supposing a company is 
registered with a capital of Rs. 1,00,000. The nominal 
capital of the company would be Rs. 1,00,000. Now, if 
the total amount of applications received for shares are, 
say, 80, each for one share of Rs. 1,000, and supposing 
that the whole amount applied for is allotted, the sub- 
scribed capital of the company would amount to Rs- 80,000. 
Now, supposing that the application money to be paid 
is Rs. 100, per share, the allotment money is another • 
Rs. 100, and that the balance of Rs. 800, is to be paid 
in calls of Rs. 200 each, as the directors may choose to' 
make them, and if the directors have made one calls of 
Rs. 200 the called-up capital in this instance, at the rate 
of Rs. 400, per each share, on 80 shares, would amount 
to Rs, 32,000. If, out of the called-up capital, holders of 
10 shares have not paid their first call of Rs. 200, each, 
whereas, the rest have paid their application, allotment 
and call money, the paid-up capital of the company would 
amount to Rs. 30,000. The balance of Rs- 2,000 would 
appear on the balance-sheet under the heading of “ calls 
in arrear.” 

The Capital Clause 

This clause states the amount of the authorized 
capital with which the company is registered and its - 
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•division into share, distinguishing classes of shares, if 
any, such as preference shares, ordinary shares, deferred 
shares, etc. This authorized capital indicates the linut of 
capital which the company is permitted to issue, imtil, of 
•course, it increases the capital by going through the 
formalities laid down by the act with which we shall deal 
later. The rights and privileges of each class of share- 
holders need not necessarily be stated in the memorandum 
as they can be conveniently referred to in the Articles. 
In case, the right and powers of each class of shareholders 
are stated in the memorandum, a power to alter or vary 
this right ought to be taken in the said document, in order 
to save the trouble and expense of altering the same at a 
later stage. 

The wording in which the statement of the com- 
pany’s capital and its division generally appears is as 
follows ; — 

“The capital of the company is Rs. 1,00,000, divided into 
100 shares of Rs. 1,000 each.” Here it is not necessary 
that all the 1,000 shares should be issued or subscribed for, 
but the utmost limit here laid down is Rs. 1,00,000 beyond 
which the company cannot issue without altering the 
memorandum. This capital is quite distinct and separate 
from the amount raised through the issue of debentures, 
which though called in common parlance “ loan capital ” 
•does not form part of the capital at all, but is money 
raised, or borrowed, which only trading companies have 
the implied power to do, and which every other class of 
companies can do, under powers specially taken in its 
memorandum. 

In case where the shares are divided into different 
denominations carrying different rights and privileges, as 
to the payment of dividends or as to the return of capital 
■on the winding up of the company, that may be stated 
either in this clause of the memorandum or in the articles 
• of association of the company. It is not compulsory that 
the powers to issue different denominations of shares should 
.be expressly taken in the memorandum of association, 
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as the company can at any time take these powers^^ 
{Andrews v. Gas Meter Company, (1897) 1 Ch. D. 361; 
Ashbury v. Wdtson, (1885) 30 Ch. D. 376). Generally 
speaking, it is thought that it is wise to show on the face 
of the memorandum that it is the intention of the com- 
pany that the powers of this type may be exercised. It 
should, however, be remembered that once the powers are 
stated in the memorandum they cannot subsequently be 
varied without the sanction of the Court unless the 
memorandum itself confers powers to alter such rights 
{Underwood v. London Music Hall, (1901) 2 Ch. D. 309). 
The usual practice is to state in the memorandum that 
these shares are to enjoy such powers as the articles of 
association may from time to time confer, in which case 
a free hand is left for the alteration of such powers by 
the usual alteration of the articles of association itself 
{Collins V. Birmingham Breweries, (1899) 15 T. L. R. 180). 
The best course to follow is to state that the company has 
the power to issue ordinary and preference shares and 
leave the rest to the articles. 

Classes of Shares 

Generally speaking, shares of a joint stock company 
are divided into different varieties such as the ordinary, 
preference, deferred and founders’ shares. The preference 
share carries a preference as to the payment of dividends 
out of the profits of each year up to a fixed percentage, 
which preference may be made cumulative, i.e., in case 
the profits of a particular, or a series of consecutive years, 
do not admit of a dividend being paid, such dividend 
gets accumulated to be paid during any subsequent year 
when the profits are large enough to admit of such a pay- 
ment. In case a surplus is left after these payments, 
the ordinary shareholder is paid out of it his dividend 
for the current year up to the fixed or agreed percentage. 
The balance, if any, is divided either in full or in the 
proportion fixed by the articles among the holders of 
deferred or founders’ shares. 
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Which Shares to Invest in 

The answer to the question as to which form of 
security out of the three classes dealt with above, should 
attract investors, depends on the nature of the enterprise, 
as well as on the temperament of the investor concerned. 
Late Mr. Alfred Nixon, F.C.A., in his book on Advanced 
Book-keeping very aptly remarks that Mr. Cautious 
invests in preference shares, Mr. Speculative in deferred 
shares, and Mr. Medium in ordinary shares. We might 
complete the picture by adding that Mr. Wiseman invests 
in all in due proportion selecting the enterprise in each 
individual case with due care and proper judgment. In 
case of investors who are satisfied with a moderate return 
on their capital, as long as the same is steady and regular, 
the preference shares of a substantial company offer the 
best medium, the only other fonn of joint stock company 
investment which is considered more secure than that of 
preference shares, is that offered by debenture bonds of 
substantial companies, particularly those carrying a fixed 
charge on some valuable property of the company. Here 
the status of the investor is that of a secured creditor. 
The percentage of interest on such investments will be 
naturally lower compared to the dividend fixed on prefer- 
ence shares of a company of equal standing. Where the 
preference shares carry also preference as to the return 
of capital on liquidation, they are even more attractive 
to a cautious investor of the class we are considering 
though of course the debenture holder stands on a superior 
footing here also. 

Preference Shares 

These are shares, the dividends on which are pre- 
ferred, i.e., the agreement is that the holder is entitled 
to a fixed dividend out of the available profits made by 
the company during the year under review, before the 
holders of ordinary, or deferred shares, are paid anything. 
If the preference is what is known as simple prefer- 
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ence,” it gives the holder a right to claim a fixed per- 
centage as dividend, out of the profits of each year, and 
therefore, if during any year, there are no profits avail- 
able for dividend, the preference shareholders do not get 
any dividend during that year; nor can they claim the 
dividend not so paid out of the profits of any of the 
subsequent years. If, however, the preference is “ cumu- 
lative,” the shares carry the additional right under which 
dividends not paid during any year, owing to insufiBciency 
of profits, accumulates to be paid during any subsequent 
year when the available profits are sufficient. The pre- 
ference shares are usually non-cumulative and the clause 
giving such a power generally makes the same clear. 
Great care should be exercised in the drafting of the 
clause which describe this preference, and a bare state- 
ment to the effect that the preference shareholders are 
entitled to preferred dividends, at a specified rate per 
cent, will mean a cumulative right, whereas, if it is made 
clear that the preference is to attach to the profits of 
each year they shall be non-cumulative {Staples v. 
Eastman Photographic Materials Co., (1896) 2 Ch. D. 
303) . The preference right, however, may not only 
attach to the payment of dividends out of the profits, but 
it may also attach to the return of the capital. In this 
case, in the event of liquidation, preference shareholders 
will be entitled to the return of their capital in full, after 
the ordinary creditors are paid, and before the ordinary 
as well as deferred shareholders get anything. This 
power should, of course, be expressly reserved either in 
the memorandum or in the articles. The holders of pre- 
ference shares and debentures of a company shall have 
the same right to receive or inspect balance sheets of the 
company, reports of auditors, etc., as is possessed by the 
ordinary shareholders in a joint stock company. 

The question frequently arises when new preference 
shares are desired to be issued whether this can be done 
by superseding the rights of the original preference- 
shareholders. An answer to this can only be given after 
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carefully noting the language of the clause in which the 
rights of the original shareholders is reserved, and ascer- 
taining what is the exact nature of the bargain made 
with them. If it appears froin the language that the 
intent is to issue further preference shares, with priority 
over the rights of the original shareholders is contemplated, 
the original preference shares, can be postponed (James 
T. Buena Ventura Syndicate, (1896) 1 Ch. 456; Underwood 
V. London Music Hall, (1901) 2 Ch. D. 309). When 
preference shareholders have participated as per their 
rights of preference either out of profits, or out of capital, 
they shall have no further right to participate in the assets 
of the company unless otherwise provided for in the 
articles (National Telephone Co., Ltd., (1914) 1 Ch. 
755). In this case, viz. that of the National Telephone 
Co., Sergeant, J., in the course of his judgment said that 
Looking at the way in which Swinjen Body, J., dealt 
with the question of the rights of winding up, as being 
analogous to the similar rights to dividend while the 
company is a going concern, and looking to the canon of 
construction which w’as applied by the Court of Appeal in 
Will V. United Lankat Plantations Co., (1912) 2 Ch. 571, 
it appears to me that the weight of authority is in favour 
•of the view that either with regard to dividend or with 
regard to the rights in a winding up, the expressed gift or 
attachment of preferential rights to preference shares, on 
their creation, is prima facie, a definition of the whole of 
their rights in that respect, and negatives any further or 
other right to which but for the specified rights, they would 
have been entitled. In my opinion, therefore, this surplus 
is not divisible except among the deferred stock holders.” 

In one case, however, where the company’s articles 
of association provided that dividends are to be paid out 
of “profits only” and further added “in the event of 
winding up of the company the holders of the preference 
shares shall be entitled to have the surplus assets applied 
first in paying off the capital paid up on the preference 
shares, secondly in paying off the arrears of preferential 
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dividend, if any, up to the commencement of the winding-, 
up and thereafter to participate rateably with the holders 
of other shares, in the residue, in any of such surplus assets 
which shall remain after paying off the capital paid up 
on such other shares,” it was held that there were arrears 
of dividends although there never were any profits out of 
which the dividends could have been paid and that now 
that the winding up had commenced, the surplus assets 
were liable to meet not only the capital of the preference 
shares, but also the whole of the 10 per cent (as in this 
case provided) preference dividend [In Re. Springbok 
Agricultural Estates, Ltd., (1920) 1 Ch. D. 563). It may 
be added that there is no objection to articles being so 
framed as not to give the preference shareholders any right 
of voting and in such case apart from some special provi- 
sion in the articles preference shareholders, who have 
no right of voting, are not entitled to be summoned to 
general meetings (In Re. Mackenzie & Co., Ltd., . 
(1916) 2 Ch. D. 450). 

Variation of Rights 

In connection with the alteration of rights of preference 
shareholders Section 54 clearly gives this power in case of 
a company limited by shares. It lays down that such 
a company may by special resolution confirm by an order 
of the Court modify the conditions contained in its 
memorandum so as to reorganise its share capital where 
by consolidation of shares of different classes or by the 
division of its shares into shares of different classes it 
makes a proviso that no preference or special privilege 
attached to or belonging to any class of shares shall be 
interfered with except by resolution passed by a majority 
in number of shares of that class holding three-fourths of 
the share capital of that class, and that every such resolu- 
tion shall bind all shareholders of the class. This order 
when made a certified copy has to be filed with the 
registrar within 21 days after the making of the order or 
within such extended time as the Court may allow. In. 
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case the resolution is not filed it shall not take effect until 
that is done. In one case where only one person holding, 
all the preference shares would formally consent to 
modification of the rights of preference shareholders was 
held to be equivalent to a resolution passed at a meeting 
of that class of shareholders (Re. Foucar & Co., Ltd.,. 
(1913) 29 T. L. R. 350). 

In this connection it may be noted that variation 
rights of any class of shareholders has been specifically 
provided for by section 66 (o) of the Indian Companies 
Amendment Act of 1936 which of course includes those 
of preferential shareholders. Here it is laid down that if 
in case of a company, the share capital of which is divided 
into different classes of shares, provision is made by the 
memorandum or articles for authorising variation of the 
rights attached to any class of shares in the company, 
subject to the consent of specified proportions of the holders 
of the issued shares of that class or the sanction of a resolu- 
tion passed by a separate meeting of the holders of these 
shares, and in pursuance of the said provision the rights 
attached to any such class of shares are at any time 
varied, the holders of not less in the aggregate than ten 
■per cent of the issued shares of that class who did not 
consent to or vote in favour of the resolution for variation 
may apply to the Court to have the said variation 
cancelled. Where any such application is made, the 
variation- shall not have effect unless and until U is con- 
firmed by the Court. An application for this purpose must 
be made within 14 days after the date on which the consent 
was given and the resolution was passed as the case may 
be. This application may be made on behalf of the share- 
holders entitled to make the application by such one or- 
more other member as they may appoint in writing for 
the purpose. The Court after hearing the applicant and 
any other person who applies to the Court to be heard 
and who is interested in the application, may if it is 
satisfied having regard to all the circumstances of the 
case that the variation would unfairly prejudice the share- 
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holders of the doss represented by the applicant disallow 
the variation. If on the other hand the Court is not 
■satisfied it would confirm the variation. The decision of 
the Court on any such application shall be final. The 
■company must within 15 days after the service of any 
•order may on any such application forward a copy of the 
said order to the registrar. In case of default in complying 
with this proAusion, the company and every officer who is 
knowingly and wilfully in default is liable to a fine not 
•exceeding Rs. 50. The expression “ variation ” in this 
•section includes “ abrogation ” and the expression “ varied ” 
■shall be construed accordingly. 

This section was first introduced in English Companies 
Act of 1929 on the recommendation of the Greene Commis- 
sion of 1925-26 because in the opinion of the Commission 
the modification of rights clauses in articles sometimes 
-operated so as to cause hardship. In the opinion of the 
'Commission this was particularly the case where, for 
•example, preference shareholders whose rights it was 
.proposed to cut down, held ordinary shares, who would 
•be benefited by the modification and who would use their 
votes as preference shareholders at the preference share- 
-holders meeting to secure such benefit to themselves against 
the interest of the general body of preference shareholders. 
'They thus recommended that the remedy lay in giving 
the Court in proper cases a power to review the resolution 
•of a class meeting which in their opinion would be sufficient 
.■to prevent injustice without interfering with the beneficial 
•operation of the modification clauses in the articles. 

Apart from the articles or the memorandum or any 
-special agreement the Court cannot in construing the 
fterms on which the preference or other shares have been 
issued look into the prospectus {Chicago and North West 
•'Granaries Co., (1898) 1 Ch. 263 : Tewkesbury Gas Co., 
(1912) 1 Ch. 1). In case where the shares are issued as 
; preference shares without the company having any power 
to do so or .in case they are issued in an irregular manner 
<?the subscribers would be entitled to have their money 
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refunded and would be classed as the creditors of the* 
company for same {London and New York Investment 
Corporation, (1895) 2 Ch. 860). 

A Specimen Capital Clause, with different 
Classes of Shares 

The following is a specimen clause selected from the 
memorandum of association of a prominent Indian com- 
pany laying down the division and rights of different, 
classes of shareholders : — 

The capital of this company is Rs divided into 

ordinary shares of Rs each, preference shares of 

Ra each and deferred shares of Rs each. 

The rights and privileges of each of the aforesaid class of shares 
shall be as follows : — 

(a) The preference shares, shall, subject as hereinafter 
provided, confer on the holders the right out of the profits of 
the company which it shall be determined to distribute in dividend 
to a fixed cumulative preferential dividend at the rate of 6 per cent, 
per annum on the capital for the time being paid thereon respeo 
tively, to be calculated from the first day of April 1933; and the 
right in a winding up, to payment of capital and arrears of 
dividend, whether declared or imdeclared up to the commencement 
of the winding up, in priority to the ordinary and deferred shares, 
but shall not confer any further right to participate in profits or 
assets. 

(6) Subject as aforesaid, the ordinary shares shall confer 
on the holders the right out of the profits of each year in which 
it shall be determined to distribute a dividend, to a non-cumulative 
dividend for such year at the rate of 8 per cent per annum on^. 
the capital for the time being paid-up or credited as paid-up thereon 
respectively, and shall rank as regards such dividend next after 
the said preference shares. 

(c) Subject as aforesaid, the deferred shares shall confer 
on the holdem the right out of the profits of each year in which 
it shall be determined to distribute a dividend, to a non-cumula- 
tive dividend for such year at the rate of 25 per cent per annum 
on the capital for the time being paid-up thereon respectively. 

(d) Sub-clauses (6) and (c) of this clause shall be deemed 
to confer upon the holders of ordinary and deferred shares respec- 
tively the right to dividends at the rates respectively specified so- 
far as profits are available for payment thereof; but shall not be 
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deemed to preclude such holders from receiving dividends at a 
lower rate if the profits shall be insufficient to pay dividends at the 
specified rates. 

(e) Subject as aforesaid, any profits which it may at any 
time be determined to distribute amongst the members shall be 
divided by way of additional dividend, as to 50 per cent thereof 
between the holders of the ordinary shares, in proportion to the 
amounts paid-up or credited as paid-up thereon respectively, and 
as to the other 50 per cent thereof between the holders of the 
deferred shares, according to the number of deferred shares held 
by them respectively. 

(/) The term profits used in this clause shall be deemed 
to consist of such monies as shall from time to time be declared 
by the directors to be available for distribution in dividends in 
terms of the articles of association of the company, and it is 
hereby expressly provided that the directors have power before 
recommending any dividend to set aside out of the profits of the 
company such sums as they may think proper to form a deprecia- 
tion fund for repairing, improving and maintaining any of the 
property of the company a reserve fund to meet contingencies, a 
sinking fund to repay debentures or debenture stock or for special 
dividends or for equalising dividends, a provident or benefit fund 
or any special fund for any other purposes as the directors may, 
in their absolute discretion, think conducive to the interests of the 
company. 

{g) Subject to the rights of the holders of the preference 
shares as aforesaid, any surplus assets in a winding up, after 
paying off the capital paid-up on the ordinary shares and the 
deferred shares rateably, shall be divided as to 40 per cent thereof 
between the holders of the ordinary shares in proportion to the 
ordinary shares held by them respectively, and as to the other 60 
per cent thereof between the holders of the deferred shares in 
proportion to the deferred shares held by them respectively, and 
in each case according to the amounts paid-up, or credited as paid- 
up on such ordinary shares and deferred shares respectively at 
the commencement of the winding up. 

(h) Any shares issued as fully paid pursuant to the agree- 
ments referred to in clause 3 of the accompanying articles of associa- 
tion shall, for the purposes of dividend, be treated as having been 
paid-up at the date of the registration of the company. 

Note.— The special paragraph (h) above refers to the agreement 
made with managing agents, promoters for the allotment 
of fully paid shares for trouble taken information of the 
company as well as for property sold if any, or expenees 
incurred and paid on behalf of the company. 
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Frequently after stating the rights and privileges of 
various classes of shareholders, a further paragraph is 
added in the memorandum giving power to the company 
to alter these rights in accordance with the articles of 
association. That para, would run as follows : — 

The rights hereby attached to the said preference shares may 
be modified or dealt with in accordance with article 14 of the 
accompanying articles of association, but not otherwise, and that 
article shall be deemed to be incorporated herein and have effect 
accordingly. 

As to the companion clause in the articles of associa- 
tion referred to above as article 14 for the purpose of 
fitting in with the said clause in the memorandum, the 
following article headed modification of rights ” is to 
be found : — 

Forms of Article for Modification of Preference Rights 

Whenever the capital, by reason of the issue of preference 
shares or otherwise is divided into different classes of shares, all 
or any of the rights and privileges attached to each class may be 
modified or dealt with by agreement between the company and any 
person purporting to contract on behalf of that class, provided 
such agreement is confirmed by a special resolution passed at a 
separate general meeting of the holders of shares of that class; and 
all the provisions hereinafter contained as to general meetings shall 
rniUatis mutandis apply to ever>' such meeting, but so that the 
quorum thereof shall be members holding or representing by proxy 
two-thirds of the nominal amount of the issued shares of the class. 
This clause is not to derogate from any power the ^company would 
have if it were omitted. 

Form of an Alternative Clause of same Article 

The same clause appears in the articles of association 
of companies incorporated in England in the following 
form : — 

If at any time the capital by reason of the issue of preference 
shares or otherwise is divided into different classes of shares, all 
or any of the rights and privileges attached to each class may be 
modified, commuted, affected or abrogated by agreement between 
the company and any person purporting to contract on behalf of 
•that class, provided such agreement is (a) ratified in writing by the 
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holders of at least three-fourths of the nominal amount of the 
issued shares of that class, or is (b) confirmed by an extraordinary 
resolution passed at a separate general meeting of the holders of 
shares of that class, and all the provisions hereinafter contained as 
to general meetings shall mutatis mutandis apply to every such 
meeting, except that the quorum thereof shall be members holding 
or representing by proxy three-fourths of the nominal amount of 
the issued shares of that class. This clause is not by implication 
to derogate from the power of modification which the company 
would have if the clause were omitted. 

Form of Article Preserving Rights of New as well as 
Present Issue 

With a view to preserve the rights of the company 
to issue new preference or ordinary shares and at the 
same time to preserve the present rights and privileges 
of the old preferential shareholders in the original capital 
unaltered, or iminterfered with, a clause such as the 
following is also inserted in the memorandum : — 

Upon any increase of capital any new shares may be issued 
with any preferential, qualified, deferred or special rights, privileges 
and conditions attached thereto, but so that none of the rights 
hereby attached to the preference shares in the original capital shall 
be altered or interfered with, otherwise than in accordance with the 
provisions of the last preceding clause hereof. 

Where though the original issue is divided into shares 
of one single class, but power is desired to be reserved 
to issue preference shares in the future, the capital clause 
takes up the following form ; — 

The capital of the company shall consist of rupees fifteen 
lacs divided into 15,000 shares of Rs. 100 each with power to the 
company to increase or reduce the said capital with such rights 
and privileges as may be deemed necessary. 

Preferential Bights Reserved in the Articles 

When the rights of different classes are not defined 
or reserved by the memorandum of association, the capital 
clause of the memorandum only states the capital of the 
company and its division into respective classes more or 
less as follows : — 
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The capital of the company is Rs. 5,00,000 (Rupees Five La(^> 
divided into 50,000 (fifty thousand) preference shares of Rs. 5 
(five) each, and Rs. 50,000 (Fifty thousand) ordinary shares of 
Rs. 5 (five) each, capable of being increased for the time being of 
any portion thereof in accordance with the company’s regulations 
and legislativ'e provisions for the time being in force in that behalf- 

The articles would then under the heading Capital 
deal with the rights of the various preference shareholders 
as follows : — 

The capital of the company shall be rupees five lacs divided 
into fifty thousand preference shares of rupees five each and fifty 
thousand ordinary sliare.^ of rupees five each, capable of being 
increased a.s hereinafter provided and in accordance with the Regula- 
tions of the company and the Legislative provisions for the time 
being in force in that behalf. 

The preference shares will entitle the holders thereof to a 
fixed preferential dividend of 8 per cent |)er annum on the amount: 
paid-up and to 50 per cent of the balance of the net profits after- 
the payment of 16 per cent dividend to the holders of the ordinarvy 
shares. The ordinary shares will entitle the holders thereof ta 
a dividend of 16 per cent after the payment of 8 per cent fixed 
div idend on the preference shares and to 50 per cent of the balance 
of net profits after the dividends due on the preference and the 
ordinary slmres have been paid. 

The |)reference shares shall be entitled in a winding up to 
have the capital paid-up thereon to be paid off in priority to the 
ordinary shares, but shall not confer any further right to participate 
ill profits or assets. 

ll'ith reference to the question as to what are the 
rights of preference shareholders as to the surplus assets 
left in the hands of the liquidator after paying out all 
the liabilities of the company as well as all the paid-up 
capital to the shareholders, the latest case decided is that 
of In Re. William Metcalfe & Sons, Ltd., (1933) 1 Ch. D.. 
142. The case was originally decided by Eve, J., and 
was confirmed by the Appeal Court. According to Eve, J., 
“ surplus assets ” signifies something different from the 
expression “ Capital.” 

“ Surplus assets are part and parcel of the property of the com-, 
pany not required for the discharge of its liabilities or for returning 
to the shareholders the capital they have paid-up; they are part of 
the joint stock or common fund which, at the date of the winding 

10 
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up, represented the capital of the company, but they are no part 
of the repayable capital. It has ex hypothesi been repaid before 
they came into existence. These assets are distributable amongst 
the contributories in accordance with their contractual rights inter 
s€, and the question I have to determine is the true interpretation 
of these rights in this case. In approaching the solution of this 
question it is to be borne in mind that every person who becomes 
a member of a company, limited by shares of equal amount, 
becomes entitled to a proportionate part in the capital of the 
company and, unle^ it be otherwise provided by the regulations 
of the company, entitled as a necessary consequence to the same 
proportionate part in all the property of the company. Preference 
shareholders are members of the company, and as much share- 
holders in it as the ordinary shareholders ore, and they must be 
tieated as having all the rights of shareholders exce]3t so far as 
they renounced those rights on their admission to the company. 
It is for the ordinary shareholders here to establish that the pre- 
ference shareholders renounced their rights to i)articipate in the 
surplus assets now distributable. 

1- Further His Lordship said that even where the fact 
that preference shareholders ranked in priority did not 
imply that, that negatives any pari passu ranking and 
His Lordship supported this by saying that all share- 
holders whether preferential or ordinary aimed at success 
of the company and simply because a limit was placed 
on preferential dividend and the bulk of profit was divi- 
sible among ordinary shareholders while the company w^as 
a going concern did not mean that when it ceased to do 
business as in case of liquidation, the rateable division of 
surplus assets amongst the two classes of shareholders, 
was the just and equitable method. This was of course 
subject to any expressed term in the articles of association 
depriving the preferential shareholders in so many clear 
words of their right to share in the distribution of these 
surplus assets. 

In the Appeal Court while confirming the above 
decision Lord Hanworth, M.R., quoting the case of Inland 
Revenue Commissioners v. Burrell, (1924) 2 K. B. 52 
stated that in that case. 

“After a careful examination of the relevant cases it was 
decided that this surplus retains no distinctive characteristics — it 
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is wrong to call it capital, but on the other hand, it is not a 
source of dividend, because no dividend can be paid; it represents 
undistributed profits accumulated, it may be during a number of 
years, but it cannot be dealt with as a fund for payment of 
dividends by the directors, or the winding up has displaced their 
power.” 

The other important case in this connection is Birch 
V. Cropper, (1889) 14 App. Case 525 where Lord 

Macnaghten stated 

“ I think it rather leads to confusion to speak of the assets 
w’hieh are the subject of this application as ‘ surplus assets ’ as if 
they were an accretion or addition to the capital of a company 
capable of being distinguished from it and, open to different con- 
siderations. They are part and parcel of the property of the 
company — part and parcel of the joint stock or common fund — 
which at the date of winding-up represented the capital of the 
company.” 

In the same case Lord Herschell said of the preference 
shareholders, 

They are members of the company, and as much share- 
holders in it as the ordinary shareholders are; and it is in respect 
of their thus holding shares that they receive a part of the profits.” 

Further at the end of his judgment His Lordship 
concludes that 

When the whole of the capital has been returned both 
classes of shareholders are on the same footing, equally members 
and holding equal shares in the company and it appears to me 
that they ought to be treated as equally entitled to its property.” 

As to winding up the question of preference was 
then dealt with by Lord Justice Cotton in Re. Bridge- 
water Navigation Co., (1888) 39 Ch. D. 1 on page 25. 
His Lordship stated that on winding up 

“ All question of preference is now at an end, and the share- 
holders are to be dealt with as having equal rights, because the 
provision in the articles creating the preference shares as regards 
dividend to arise on the working of the capital is at an end.” 

The sum and substance of all these is that in case 
of preference shareholders in winding up, they have the 
same right in the distribution of surplus assets as ordinary 
or any other shareholders, in proportion to their holding 
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and this right could only be taken away by express provi- 
sions in the memorandum or articles of association. 

We have of course seen that the right given to pre- 
ference shareholders in connection with the division of 
profit, does not impliedly give the same preference right 
in connection with the division of capital unless so expressly 
mentioned {Driffield Gas Light Co., (1898) 1 Ch. 451); 
and thus persons who purchase preference shares should 
make careful investigation as to what their rights will 
be in case of winding up, because otherwise, on reconstruc- 
tion of the company they may be reduced to the position 
of holders of ordinary shares {Briffiths v. Paget, (1877) 
6 Ch. D. 511). This principle was also laid down in the 
case above discussed, viz., that of Birch & Cropper, (1889) 
14 App. Case 525. In one case where the articles provided 
that the preference shareholders are to be given on winding- 
up “ arrears of preference dividend ” it was held that 
there are no arrears of such dividend payable out of 
profits of each year if the dividends were so payable and 
therefore there was no profit before the winding up. The 
same rule was applied to a case of cumulative dividends 
{Espuela Land and Cattle Co., No. 2, (1909 ) 2 Ch. 187; 
W. J. Hall (fe Co., (1909) 1 Ch. 521). This decision was 
deferred from in New Chinese Antimony Co., (1916) 
2 Ch. D. 115 where the value of assets rose after the 
liquidation and the learned Judge held that there was 
profit before him to which the preference shareholders 
were entitled on account of their arrears from the date 
of the issuing to the commencement of the winding up. 
Thus on this question there is considerable difference of 
opinion and in absence of a final Appeal Court judgment 
nothing definite could be stated. The language of the 
articles of association also considerably influences the 
result in connection with preferential rights of members 
e.g., a declaration that the profits will be applied first in 
paying a dividend on the preference shares and secondly 
on the ordinary shares, would give the preferential share- 
holders a right of cumulative dividend unless the articles 
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also use the words ' each year ' {Webb v. Earle, (1875) 
20 Eq. 556). If there is any doubt or difiBculty as to the 
exact rights of preferential shareholders, in competition 
with the other class of shareholders, the Court cannot 
look to the prospectus for arriving at a decision {Chicago 
and North-West Granaries Co., (1898) 1 Ch. 263). It 
has been also held in England that w'here arrears of 
dividends are payable they must be paid without any 
deduction of income-tax {In re. Dominion Tar & Chemical 
Co., (1929) 2 Ch. 387). 

Frequently the preferential shareholders are prevented 
from voting at general meetings of the company by 
special articles of association and that rule seems to be 
binding, though in cases where they are also excluded 
from attending general meetings and are treated as if they 
were mere debenture holders, it is doubted whether the 
meeting which excludes one class of shareholders could 
be called a “ general meeting.” Of course there is no 
definite decision on this point. The preferential share- 
holders anyhow are under the Act entitled to receive and 
inspect profit and loss account balance-sheets and the 
reports of directors and auditors on the same footing as 
other shareholders. Where the preference shares are 
issued by a company without possessing the power to do 
so, or are issued in an irregular manner, the parties who 
have paid their money would be entitled to the refund 
of same and would stand in the position of creditors of 
the company {London and New York Investment 
Corporation, (1895) 2 Ch. 860; Home & Foreign Invest- 
ment Corporation, (1912) 1 Ch. 72). 

Participating Preference Shares 

In case of these shares in addition to the fixed pre- 
ference dividends which this class of shareholders are 
entitled to get, they are given a further right to share in 
the surplus profits after all the other shareholders have 
received a specified dividend. This right is given by a 
specific provision in the articles. In case when the articles 
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were being altered with a view to give preference share- 
holders a right to participate in surplus profits with 
ordinary shareholders rateably it held that separate meet- 
ings of ordinary shareholders was unnecessary {Stewart 
Precision Carburettor Co., (1912) 28 T. L. R. 335; 56 S. J. 
413). 

The participation further than that laid down must 
be expressly stated, thus in one case, where a right to 
cumulative dividend of 10 per cent was provided for 
and no further mention was made as to participations or 
otherwise it was held that they could not take further than 
10 per cent (Will v. United Lankat Plantation Co., 
(1912) 2 Ch. 571; (1914) A. C. 11; aj)proved in Steel 
Corporation of Canada v. Thomas Ramsay, (1931) A. C. 
at p. 274). 

Guaranteed Preference Shares 

These shares are those on which a certain percentage 
of dividend is guaranteed by the vendors or by third 
parties either for a stated period only or on other condi- 
tions. Such shares are issued in connection with the 
conversion of a private business into a limited company, 
or on the sale of one company to another company where 
the vendor or any other interested party undertakes to 
guarantee this specified rate of dividend for a number of 
years. This guarantee is given under a special agreement 
which is to be carefully drafted, because it may be that 
the guarantor may guarantee a dividend up to a certain 
percentage and the company may either pay less or more 
than the percentage he guarantees, in which case provision 
has to be made whether the higher dividend paid during 
subsequent years has to be a set-off against the lower 
dividend paid and thus an average arrived at as far as 
the guarantee is concerned. 

There are cases where the articles declare that the 
preference shares are to be paid “ arrears ” of preferential 
dividends in winding up. It has been held that in cases 
where these dividends are to be paid from the profits of 
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each year, there would be no profit to divide if no profits 
were made before winding up {Espuela Land & Cattle 
Co. No. 2, (1909) 2 Ch. D. 187). It has also been decided 
that profits earned after winding up has commenced are 
divisible as capital and not dividend (Bishop v. Smyrna 
and Cassaba Railway No. 2, (1895) 2 Ch. D. 596). After 
liquidation the preference shareholder cannot claim a 
dividend on the ground that the same might have been 
declared (Odessa Waterworks, (1901) 2 Ch. 190 N.). 
However, there have been some conflicting decisions as 
in case where the values of assets rose after liquidation 
and there was a surplus. Neville, J., in New Chinese 
Antimony Co., Ltd., (1916) 2 Ch. D. 115, disputed the 
proposition laid down in former cases and thought that 
preference shares arc entitled to arrears as from the date 
of issue to the commencement of winding up. Here the 
learned .Judge argued that “ We have to deal with a fund 
which is not capital or income or profits but surplus assets. 
That is what we have to distribute. There is nothing to 
make any distinction between capital and income. The 
only point is what is meant by ‘ arrears of the preferential 
dividend aforesaid.’ Arrears of dividend might mean 
only arrears of dividend which had been declared but I 
do not think that is what the words do mean. The clause 
in my opinion means that in the case of a winding up, 
the preference shareholders are to have their capital repaid 
in full and also certain cumulative preferential dividend 
of 10 per cent that is to say the amount they would have 
had if there had been profits enough to enable the com- 
pany to declare dividends.” Here the learned Judge then 
cited in support (In Re. W. J. Hall & Co., (1909) 
1 Ch. D. 521). This case, however, being a single judge’s 
decision, no definite opinion can be given until the matter 
is decided by the Appeal Court. (See In Re. WilUam 
Metcalfe & Sons Ltd., (1933) 1 Ch. D. 142) as discussed 
in previous pages. See also (Sringbok Agricidtwral Estates, 
(1920) 1 Ch. 563; In Re. Walter Symons, (1934) Ch. 308). 
The point is that in connection with this payment of 
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preferential dividends, this clause of the articles has to 
be prepared with the greatest care, so that the intention 
of the promoters of the company are quite clearly stated 
beyond all doubt as to what is to be done in connection 
with the payment of these preferential dividends in case 
of winding up. Thus it should be made clear that in case 
of non-cumulative preference shares, the shareholders are 
to receive dividends out of the “ profits of each year a 
preferential dividend for such year,'’ that is out of the 
profits of that particular year only {Adair v. Old 
Bushmills Distillery, (1908) W. X. 24). If the preferential 
dividend is agree to be paid out of the net profits of 
oach year ” and it is further provided that a dividend on 
the ordinary share should be paid thereafter, that does 
not give the preferential shareholders a right to receive 
cumulative dividend (Staples v. Eastman tt Co., (1896) 
2 Ch, 303). Mr. Palmer in his book on “Company 
Precedents " suggests the following form : — 

“The capital is £ divided into 

preference shares of £ each, and ordinary 

.shares of £ each. The said preference shares shall 

confer on the holder the right to be paid out of the profits of each 
year a fixed dividend for such year at the rate of 5 per cent per 
annum on the capital for the time being paid-up thereon, and such 
shares shall rank, as regards return of capital in priority to the 
ordinary shares (but shall not confer the right to any further 
participation in profits or assets). And upon any increase of 
capital the company is to be at liberty to issue any new shares 
with any preferential, deferred, qualified, or special rights, privileges 
or conditions attached thereto. (The rights for the time being 
attached to the preference shares in the initial capital or to any 
shares having preferential deferred, qualified, or special rights 
privileges or conditions attached thereto, may be altered or dealt 

with in accordance with clause of the accompanying articles 

of association, but not otherwise).” 

He further states that another mode of expressing 
this is to say : — 

“The rights to a fixed preferential dividend at the rate of 
5 per cent per annum on the capital paid up thereon, such dividend 
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to be paid, as regards each year, out of the profits of each year 
only.” 

It may be added that there is no objection to the 
holder of preference shares being precluded from exercising 
the rights of voting, in other words, if they are not given 
any voting power at all at the general meeting {Re. 
Mackenzie & Co., (1916) 2 Ch. 450). In this case it was 
also laid down that a resolution for reduction of capital 
can be passed in the absence of preference shareholders. 
The London Stock Exchange, however, has declared itself 
strongly against such a provision in the articles and 
prohibits the dealing of such shares on the exchange. The 
idea here is that the preference shareholders by an undue 
exercise of their votes may not control the direction of 
the company to the detriment of the ordinary shareholders, 
(who generally hold the bulk of the capital) by appointing 
directors, etc. to exercise powers in their (preference share- 
holders) favour. Frequently, pre-preference shares or 

shares with a second preference are also issued. The pre- 
preference shareholders get a preference in the payment 
of dividends even over the preference shareholders, whereas 
the second preference shareholders rank in priority to 
ordinary shareholders, but are deferred from the rights of 
the preferential shareholders. The other rights or 

privileges will naturally depend upon the articles or any 
other regulations which confer power upon them. In 
connection with preference shares it should be noted that 
in case there was an undertaking given to them to the 
effect that their rights should in all circumstances come 
first pre-preferential share cannot be issued {James v. 
Buena Ventura Syndicate, (1896) 1 Ch. at p. 456; Welton 
V. Saffery, (1897) A. C. 299). If however terms of issue 
of the preference shares laid down that they were issued 
subject to the right of the company to issue further capital 
with "such preferences and priorities as shall be agreed 
upon ” or “ on such terms as the company may determine,” 
the preference shareholders cannot object to their rights 
upto dividend being postponed through the issue of fresh 
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shares {Pulbroke v. Mew Civil Service Co-operation, 
(1878) 26 TF. jR. 11; Underwood v. London Mmic Hails, 
(1901) 2 Ch. 309). 

Redeemable Preference Shares 

Our Indian Companies Amendment Act of 1936 follow- 
ing the English Act of 1929 has now provided in section 
105B for the issue or redeemable preference shares. The 
English Act made this provision on the recommendation 
of the Greene Commission of 1925-26 on the ground that 
the power to issue redeemable preference shares would 
prove useful in certain cases and provided that proper safe- 
guards are adopted we see no reason why this power should 
not be given.” According to the Special Law Officer’s 
report to the Government of India of 1935 “ the needs of 
modern times require that the company should have the 
power to issue redeemable preference shares. It has 
certainly proved very useful in England that proper safe- 
guard provisions for the issue of such shares should also 
be made in our Act.” Now it is provided that subject to 
the provisions oj See. lOoBy a company limited by shares 
may, if so authorised by its articles, issue preference shares 
which are, or at the option of the company are to be re- 
deemed. This is subject to the conditions that (a) 7 io 
shares are to be redeemed except out of profits of the 
company which would otherwise be available for dividend 
or, out of the proceeds of a fresh issue of shares made for 
the purpose of redemption or out of sale proceeds of any 
property of the company, (6) no such shares are to be 
redeemed unless they are fully paid, (c) where any such 
shares are redeemed otherwise than out of the proceeds of 
a fresh issue, the company must out of the profits which 
would otherwise have been available for dividend transfer 
to a Reserve Fund, a sum equivalent to the amount applied 
in redeeming the shares. This reserve fund is to be 
called '' Capital redemption Reserve Fund ’’ and the pro- 
visions of this Act relating to the redemption of the share 
capital of a company, except as provided in this section, 



MEMORANDUM OF ASSOCIATION 


15& 


shall apply as if a capital redemption reserve fund was the 
paid-up share capital of the company and (d) where anp 
such shares are redeemed out of the proceeds of a fresh 
issue, the premium, if any, payable on redemption must 
have been provided for out of the profits of the companp 
before the shares are redeemed. Besides this, the further 
condition in connection with such issue is that in everp 
balance sheet of a company which has issued redeemed 
preference shares, a statement shall be included specifying 
what part of the issued capital of the company consists of 
such shares and the date on or before which these shares 
are, or are to be liable to be redeemed or where no definite 
date is fixed for redemption, the period of notice to be 
given for redemption. Failure to comply with the provi- 
sions of this sub-section (2) of Sec. 105B shall entail on 
the company and every officer of the company, who is in 
default a fine not exceeding Rs. 1,000. The redemption 
of these preference shares may be effected on such terms 
and in such manner as may be provided by the articles^ 
of the company subject to the provi^ns of Sec. 105B. 
The further power given is that where in pursuance of thi$ 
section a company has redeemed or is about to redeem 
any preference shares, it shall have power to issue shares 
upto the nominal amount of the shares redeemed or to be 
redeemed as if those shares had never been issued, and 
accordingly the share capital of the company shall not for 
the purpose of calculating the fee as payable under 
Sec. 249 be deemed to be increased by the issue of shares 
in pursuance of sub-section ( 4 ) of Sec. 105B. Where how- 
ever the new shares are issued before the reduction of old 
shares, the redeemed shares shall not, so far as relates to* 
Stamp duty be redeemed to have been issued in place of 
sub-section (4) to Sec. 105B unless the old shares are 
redeemed within one month after the issue of the neur 
shares. Where these new shares have been issued in 
pursuance of Sec. 105B ( 4 ), the capital redemption reserve 
fund may, be applied by the company, up to an amount 
equal to the nominal amount of the shares so issued irt 
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paying iip unissued shares of the company to be issued to 
members of the company as fully paid bonus shares. 

It may be added in connection with the issue of 
redeemable preferential shares that the circumstances 
under which such an issue would be particularly valuable 
is where a company requires capital for expansion of its 
assets which he expects to repay out of profits at an early 
<iate and thus it provides for that capital, the dividends 
on which it will have to pay only during the period that 
such shares continue to be the capital of the company and 
are not actually redeemed. Thus the old shareholders 
would benefit inasmuch as they would reap the advantages 
and profits of these extensions made out of the capital 
raised on the redeemed preference shares. 

Ordinary Shares 

Ordinarj' shares are those shares, which in case 
where there are preference shares also, receive their 
dividend out of profits, after the preference shareholders 
are paid their dividends as per the rights given to them 
by the regulations of the company. In absence of their 
being deferred, or founders’ shares, the ordinary share- 
holders have a right to share all the profits left after the 
payment of preference shareholders, and after due pro- 
visions are made by the directors for depreciation, reserve 
fund etc. 

Deferred or Founders’ Shares 

Deferred, or founders’ shares, are sometimes issued 
in limited numbers, which carry a right to dividend, after 
a fixed percentage is paid to the preference and ordinary 
shareholders, respectively. Generally, holders of founders’ 
shares are entitled to a division among themselves of the 
whole or proportionate profits, left after the payment of 
’the dividends to the first two classes named above, of 
•course after all due provisions are made by the directors, 
as per the regulations of the company. These shares came 
4o be called founders’ shares, because they were originally 
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i,e., in the early days of joint stock enterprise, created to* 
remunerate the founders of the company whose rights, 
were deferred to those of the other classes of shareholders. 

In practice, it w^as noticed later that, in certain specula- 
tive concerns, such as mining companies, the founders’ 
shares earned large profits. It is therefore the modem- 
practice to allot founders’ shares only to those who apply 
for a certain number of ordinary, or preference shares, 
with a view to attract capital in concerns where such 
founders’ shares are considered a good investment. In 
concerns where these shares carry with them the right 
to the balance of profits, or certain portion of the profiles 
left out after distribution of dividends among the other 
classes, the tendency to set aside as little as possible for 
the reserve fund is great, particularly where the directors 
themselves hold a large number of these shares. Of 
course, it is entirely within the rights and powers of the 
board of the directors while ascertaining what is the profit 
available for dividend, to take as much to reserve fund 
as in their opinion and discretion the interests of the com- 
pany concerned recjuire, or make it imperative, and in 
doing so they need not be restrained by the idea that the 
founders’ shares do not get any dividend (Fisher v. 
Black ajid White Publishing Co., (1901) 1 Ch. 173). In 
one case it was decided that the exchange of founders’ 
or deferred shares, for a larger amount of ordinary shares, 
amounted to issuing of the said shares at a discount and 
w^as therefore bad {Development Co. of Central and 
West Africa, (1902) 1 Ch. 547; Anglo-French Exploration 
Co., (1902) 2 Ch. 845). It is best to provide in the articles 
to the effect that the premium on issue of shares is not to 
be reckoned as a profit divisible among the holders of the 
founders’ or deferred shares, as otherwise, they will be 
entitled to claim same as such (Re. Hoare cfe Co., (1904) 
2 Ch. 208). Mr. Palmer in his “Company Precedents”" 
states as follows while dealing with founders’ or deferred 
shares : — 

'' In the case of founders’ and deferred shares, the 
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terms of issue not unfrequently lead to difficulty and 
<lispute as regards the determination of the amount of the 
profits to be distributed. The holders of the founders’ 
shares may complain that too much is carried to reserve, 
that the profits are ascertained on too conservative a basis, 
and that, the directors unduly favour the other share- 
holders. On the other hand, if dividends on a large scale 
are paid on the founders’ shares the other shareholders 
“Commonly complain that the founders get too much, that 
the directors unduly favour them, and that the desire to 
pay a dividend to the founders leads to speculative busi- 
ness, and diverts to the founders’ shareholders’ pockets 
what ought to go to reserve. Those diflBculties can, to a 
great extent, be met by giving to the holders of the 
founders’ shares, as in the above form, a fixed aliquot 
share in the profits which it shall be determined to dis- 
tribute, and not merely in the surplus profits themselves.” 

There was a practice in England some years ago to 
■exchange founders’ or deferred shares of lesser value with 
■ordinary shares of larger value but that has been declared 
as equivalent to issuing ordinary shares at a discount and 
therefore unlawful (Development Company of Central 
West Africa, (1902) 1 Ch. 547). 

Mr. Palmer also suggests that in settling the capital 
■clause the counsel sliould direct his attention to three 
points; first being whether these shares are to confer a right 
to the percentage of the divisible profit of each year or of 
the surplus profits after paying specified dividends on 
•other shares. Secondly what rights they are to confer in 
winding up and thirdly whether they are to confer any 
special voting rights. In connection with the first point 
the divisible profits are the profits which the directors have 
•set aside to be distributed by way of dividend after making 
All necessary provision for reserve fund, depreciation, etc. 
The surplus profit would necessarily include that and 
naturally difficulties arise here which the draftsman has 
to make clear. The usual practice is to allocate a pro- 
portion of the surplus profit which usually remains each 



MEMORANDUM OF ASSOCIATION 


159 


j^ear after paying or providing for the payment out of 
profits of a dividend of specified percentage to the pre- 
ference shares and another specified percentage to the 
ordinary shares on their paid-up amount, say half of such 
surplus left may be divided among the deferred share- 
holders. 

The Reserve Capital 

In case of companies like banking companies, where 
financial credit is of considerable importance, a certain 
portion of its capital is declared to be uncallable during 
the regular course of the existence of the company, and is 
only to be called in case of winding up. It is thus possible 
to provide for a substantial amount available for the benefit 
of creditors in case the company was to be wound up 
through failure of the enterprise. The Section 69 of our 
Act of 1913, lays down that : — 

A limited company may by special resolution determine that 
any portion of its share capital which has not been already called 
up shall not be capable of being called up, except in the event 
and for the purposes of the company being wound up, and there- 
upon that portion of its share capital shall not be capable of 
being .called up except in the event and for the purposes aforesaid. 

AVith regard to unlimited companies Section 68 lays 
down that : — 

An unlimited company having a share capital may, by its 
resolution for registration as a limited company in pursuance of 
this Act, do either or both of the following things, namely : — 

(а) Increase the nominal amount of its share capital by 
increasing the nominal amount of each of its shares, but subject 
to the condition that no part of the amount by which its capital 
is so increased shall be capable of being called up except in the 
event and for the purposes of the company being wound up : 

(б) Provided that a specified portion of its uncalled share 
capital shall not be capable of being called up except in the event 
and for the purpose of the company being wound up. 

This reserve capital once created cannot be altered 
into ordinary capital without the leave of the Court and 
this reserve liability cannot even be charged or mortgaged 
by the directors {Bartlett v. Mayfair Property Com- 
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pany, (1898) 2 Ch. 28). It may be however added that in 
considering the solvency, or otherwise, of the company 
the figure of reserv'e liability cannot be reckoned among 
assets {Bristol Joint Stock Bank, (1890) 44 Ch. D. 703). 

Reserve capital is also known by the other name of 
Reserve Liability and it has been held that it may be 
created by the articles and where it is created by an article 
it may be altered by special resolution to make the reserve 
callable (Malleson v. National Insurance Corporation, 
(1894) 1 Ch. 200). 

From the above section it is clear that if special re- 
solution is passed with a view to create reserve liability 
that would be unalterable, though a reserve liability created 
by article itself is alterable. 

Resolution to create Reserve Capital or Reserve 
Liability 

Resolved : — Tliut the caiiital of the company to the extent 
of Rs. 200 in respect of eacli of tlie shares of Its. 1,000 each as 
at present issued which has not been called up .shall not be capable 
of being called up except in the event and for the pun>oses of 
the company being wound up. 

There is one more question of importance applying 
to reserve capital, viz., whether the same can be charged 
or mortgaged by the company under a power in its 
memorandum or articles to charge its uncalled capital. 
Bindley, M. R., In re. Mayfair Property Co., (1898) 2 Ch. 
28, laid down that it cannot be done. According to his 
Lordship Uie Act of 1879 which brought the “reserve 
liability ” in existence as a system aimed at (1) preserv- 
ing for the general creditors of the company the funds 
which the members were liable to pay, but which the 
directors could not call up and (2) to enable the members 
to limit the amount of their liability on a winding up to 
pay the creditors more than the amount preserved for 
them. The first object would be entirely defeated if the 
reserved capital could be charged or mortgaged. Palmer 
(p. 289 Palmer’s Company Law 25 End.) differs from 
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tiiis view as according to him “ the words of the Act do not 
justify the conclusion.” However, this is the law as long 
as this unanimous judgment of the Appeal Court made up 
of eminent judges is not upset. 

Managing Agency Clause 

According to Indian, practice, a firm constitutes itself 
or is appointed as the managing agents of a joint stock 
company by special agreement between it and the company, 
by virtue of which the said firm acts as managers, secre- 
taries and treasurers for a remuneration. In many cases, 
these firms of managing agents insert the statement as 
to their appointment in the objects clause of the memo- 
randum of association and in other cases have inserted 
additional clauses to the usual clauses of the memorandum 
of association, with the same object. These clauses at 
one time could not be altered as the alteration did not fall 
within the provision of S. 12 {Ashbury v. Watson, (1885) 
30 Ch. D. 376). Though where the memorandum itself 
gave power to alter such a clause that could be done 
{Wcbbach Incandescent Gas Co., (1904) 1 Ch. 87). 
Now however by the Indian Companies (Amendment) Act, 
1936, this can be done under the proviso to S. 10 of the Act. 
Apart from the separate agreement which is generally 
entered into in such cases between the managing agents and 
the company, there is no binding force in these clauses 
because it has been held in both English and Indian cases 
that the memorandum and articles of association. of a com- 
pany embody only the social contract,” that is a contract 
between the shareholders inter se and possibly between the 
shareholders and the directors and do not constitute any 
contract between the company and its promoters {Ahmeda- 
bad Jubilee S. & M. Co. v. Chhotalal Chhaganlal, (1908) 
10 Bom. L. R. 141; Eley v. Positive Government Assurance 
Company, (1876) 1 Ex. D. 88). The managing agent o# 
managing director of a registered company is held to have 
no implied authority to purchase on behalf of the company 
the liability of a stranger and still less that of their own 

11 
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partner or manager incurred in a private transaction of 
their own {Raja Bahadur Shivlal Motilal v. The Bombay 
C, M. Co,, Ltd,, (1915) 17 Bom, L, R. 484). 

Two typical clauses of this type may be quoted 
here : — 


ILLUSTRATION No. 1. 

“ The members who at present constitute, or who may here- 
after constitute, the firm of Messrs. A. B. C., and Company and 
their successors in business, notwithstanding any change which may 
take place by the addition of any partner or partners, or by the 
death or YeliTemenl oi any paxlnet ot paTlneis, ate hereby appointed 
Agents of the Company for a period of . . . years from the 
date of the registration of the Company, in terms of the agre> 
ment a form whereof is subjoined to the Articles of Association as 
Schedule B, which agreement is to be entered into between the 
Company and the said firm of Messrs. A. B. C. & Co. with or 
without modification. And it is hereby expressly provided and 
declared, that in consideration of the services rendered by them ^n 
promoting this company, the appointment of the said firm of 
•Messrs. A. B, C. & Co. to the office of Agents of the Company, 
■shall not be liable to be revoked or cancelled during the said period 
of . , . years, on any ground or for any reason whatsoever, save and 
except their being found guilty of misconduct or fraud in the man- 
agement and discharge of their duty as such agents of the company.’^ 

ILLUSTRATION No. II. 

(1) To appoint Messrs. X. Y. Z. & Co., Limited, (herein 
called the Agents or the Agents’ firm) the secretaries, treasurers and 
agents of the company. 

Such appointment of the agents’ firm and the payment of 
commission to them is hereby confirmed upon the terms, for the 
remuneration and with powers, and for the consideration set forth 

in the draft agreement annexed herewith as per Schedule 

and in terms of the articles of association, which terms may be 
revised, modified, or altered from time to time in such one or more 
or all particulars as the board of directors and agents may both 
jointly agree to. 

It is hereby expressly provided and declared that in consi- 
deration of the services mentioned hereafter in the Schedule 

and the articles of association, and to be rendered as Secretaries, 
treasurers and agents, the appointment of Messrs. X. Y. Z. & Co., 
Ltd. to the office of secretaries, treasurers and agents of the com- 
piahy shall not be liable to be at any time hereafter revoked or 
^ncelled on any ground or for any reason whatsoever save and 
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except as provided for by the Indian Companies Act 1D13 as' 
amended upto 1936. 

Note: — Under the Indian Companies (Amendment) Act of 1936, 

it is now provided that no managing agent shall 

appointed to hold office for a term of more than twenty, 

years at a time after the commencement of this Amend- 
ment Act. [Sec. 87 Ail)]. It is further provided that in 
case of old companies, i.e., those which were incorporated 
before the commencement of this Amendment Act, the 

managing agent shall not continue to hold office after the 
expiry of twenty years from the commencement of the said 
Amendment Act notmthslanding anything to the contrary 
contained in the articles of the company or in any agree- 
ment with the company, unless he is reappointed to his 
office or unless he has been reappointed thereto before the 
expiry of the said twenty years [Sec, 87 A (2)]. 

It should be further noted that under Sec. 87B the managing 
agent who is convicted of an offence in relation to the affairs of the 
company punishable under the Indian Penal Code and being under 
the provisions of the Code of Criminal Procedure, 1898, non-bailable 
may be removed by resolution passed at a general meeting of which 
notice has been given to the said managing agent [Sec. 87 B (I)]. 

Again the office of a managing agent will now be vacated if 
he is adjudged an insolvent [Sec. 87B{b)]. The contract of a 
managing agent in case of a company which is wound up either 
by the court or voluntarily terminates without prefudice however 
to his right to recover any moneys recoverable by him from the 
company unless where the Court finds that the winding up is due 
to the negligence or default of the managing agent himself, in which 
case the managing agent shall not be entitled to receive any 
compensation for the premature termination of his contract of 
managing agency [Sec. S7B{e)]. 

Under these circumstances, the clauses in the memorandum, 
and articles to the effect that the managing agents shall hold office 
until they voluntarily resign or for a period which exceeds the 
period laid down above are now void and inoperative. 

(2) To authorise the board of directors on behalf of the 
company to enter into, execute and carry into effect the arrange- 
ments made from time to time between the company and the 

agents' firm as per Schedule or otherwise. The said Board* 

is further authorised to modify and consent to the terms and con^ 
ditions as may be agreed upon from time to time between the 
company and the said agents' firm in connection with the Schedule. 

(3) They entitle the agents’ firm or any member thereof to 
work in Ahmedabad or elsewhere and have dealings with this com- 
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pany as buying and selling agents for cotton, yarn, cloth machinery, 
and accessories, stores, of every description and all other articles 
etc., and for this the said agents shall be entitled to receive re« 
muneration in addition to the commission as Secretaries, Treasurers, 
and Agents. 

Note : — In this connection it should be noted now that the Indian 
Companies Amendment Act of 1936 has made drastic 
alterations in the position of managing agents with which 
we shall deal later in detail. The first alteration is that 
in case of any appointment of the managing agent after 
the commencement of the Amendment Act the remunera- 
tion must he a sum based on a fixed percentage of net 
annual profits of the company, with provision for a 
minimum payment in the case of absence of or inadequacy 
of profits, together with an office allowance to be defined 
in the agreement of management , the net profit is also 
carefully defined [Sec. 87 C (1) and (3)]. It is further 
laid down that any stipulation additional to or in other 
form than the remuneration satisfied as above shall not 
be binding on the company unless sanctioned by a special: 
resolution of the company [Sec. 870 (2)]. 

In case of the right of the managing agent to contract with, 
the company, it is laid down that except with the co)uent of three^ 
fourths of the directors present and entitled to vote on the resolu- 
tion, the managing agent or the firm of which he is a partner or any 
partner of such firm or where the managing agent is a private 
company a member or director thereof shall not enter into any 
contract for the sale, purchase or supply of goods and materials 
with the company, provided that nothing herein contained shall 
affect any such contract for such sale, purchase or supply entered 
into before the commencement of the Indian Companies Amendment 
Act of 1936 [Sec. 87 B (6)]. 

Illegal Object 

In a recent case where the principal objects of a 
company included the business of conducting a lottery^ 
the Court held that the objects were illegal and ordered 
the company to be wound up and refused to allow it ta 
cany on its business even after removing the obnoxious 
features from its objects as by such removal the sub- 
stratum of the company would go {Universal Mutual 
Aid and Poor House Association, Ltd. v. Thoppa Naidu,, 
(1933) 56 Mad. 26). 



CHAPTER V 


Alteration in the Memorandum of 
Association 

The alteration of the memorandum of association 
of a company can only be made in certain defined cases 
and in the manner provided for by the Indian Companies 
Act of 1913. The exact language of the section which 
lays down this rule is, “ A company shall not alter the 
conditions contained in its Memorandum except in the 
cases and in the mode and to the extent for which express 
provision is made in this Act, provided that any provi- 
sion in the memorandum relating to the appointment 
of a manager or the managing agent and other matters 
of a like nature incident or smidiary to the main 
objects of the company shall not be deemed to be sucift! 
condition.” The words in italics have been added by the 
Amendment Act of 1936, This proviso now makes it 
possible to alter extranuous clauses which are added in the 
memorandum with respect to contracts with managing 
agents, etc., which under the old law could not be done. 
Thus all old decisions on this question are now obsolete. 
(Sec. 10). The variation of the memorandum may be 
made with one or more of the following aims in view : — 
(i) For the purpose of changing the name of the 
company (Sec. 11) 

(m) For the purpose of varying either the place of 
business of the registered office of the com- 
pany from one province to another 
(»t) For the purpose of altering one or more of 
the objects of the company (Sec. 12) 

(iv) For the purpose of varying the amount of the 
company’s capital or for reorganisation 
(Sec. 50 and 64). 
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ALTERATION OF NAME 

The name of a company can be altered by a special 
resolution and subject to the approval of the Local 
Government in writing. ■ [Sec. 11 (4) ]. In England the 
board of trade has to sanction the change of name and 
the principle followed there, which is the guiding principle 
here also, is that a change in name which appears to alter 
the main object or is inconsistent to it is not sanctioned. 
Such a change of name shall not affect any rights or 
obligations of the company, or render defective any legal 
proceedings by or against the company. Where such a 
change of name is duly carried out, the registrar shall 
enter such new name on the register, in place of the old 
name and shall issue an altered certificate of incorpora- 
tion to meet the circumstances of the case. The issue 
of such a certificate shall complete the change of name. 
[Sec. 11 (5) ]. 

It may be added that no change of name will make 
any difference as far as any rights or obligations of the 
company are concerned, nor shall it render defective any 
legal proceedings by or against the company; and any 
legal proceedings that might have been continued or com- 
menced against it by its former name may be continued 
or commenced against it by its new name. [S. 11 (6) ]. 
It is further provided by S. 11(2) that if through 
inadvertence or otherwise a company is registered by a 
name too closely resembling that of an already existing 
company, the first named company may, with the sanction 
of the registrar change its name. There are cases, 
however, where the Courts have allowed an alteration in 
the objects of the company only where the company has 
.correspondingly altered its name to suit the position it is 
likely to occupy through the extension of such an object 
(Foreign & Colonial Government Trust Company, (1891) 
2 Ch. D. 395). The Indian Mechanical Gold Company 
was permitted to extend its object to include places outside 
India on altering its name by adding the words “ And 
General ” to it (Indian Mechanical Gold Company, 
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(1891) 3 Ch. D. 638). The Egyptian Delta Land Com- 
pany was similarly permitted to extend its objects by 
adding the words “ And Soudan ” to its name after 
“ Delta ” {Egyptian Delta Land Company, (1907) 
W. N. 16). The tendency of the modem Courts is of 
a more liberal character and nowadays it is seldom that 
a change of name is insisted on side by side with the 
extension of the objects {Trust and Agency of Australasia, 
(1908) W. N. 229). Here the company wanted to extend 
its operations from Australasia to Argentina, which was 
permitted without change of name. 

When the company alters its name it should imme- 
diately get its altered name entered in the register by 
the registrar in place of its former name and get a new 
certificate of incorporation or the original certificate 
altered to meet the case. This is essential because imless 
this course is followed the change of name is not complete 
and till then the company remains in existence in law 
under its original name {Shackleford, Ford & Co. v. 
Danyerfield, (1868) L. R. 3 C. P. 407 at p. 411). If, 
however, it is discovered, after the certificate is issued 
altering the name, that a special resolution required by 
the Act was not properly passed, an application may be 
made to the registrar to vacate the registration {Re. 
Astralasian Mining Co., (1893) W. N. 74). Of course 
this change of name does not, as we already noticed, 
in any way alter the position of the company as far as 
its rights and obligations are concerned and any legal 
proceedings that may have been taken prior to such altera-^ 
tion can be continued in its former name [S. 11(6) ]. ' 

Where a company had sold its assets and good-will in 
liquidation to certain purchasers who formed a new 
company under a new name and took over the assets, it 
was held that no injunction can be granted against the 
use of the original company’s name by a person who did 
not represent himself as the successor of such company 
and whose user had been acquiesced in by the liquidator 
of the old company and the purchaser of its good-will 
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■{Montreal Lithographing Co. v. Sabiston, (1899) A. C 
610). 

New Company with Identical Name with Old in 
Liquidation 

Where a company is being wound up and a new 
company is being formed to do similar or different busi- 
ness under the same name the course to be followed is 
io first file, or register, the resolution placing the old 
.company in liquidation and then to file the consent of 
the old company to the registration of the new company 
under its old name. If on the other hand the new company 
is formed to take over and carry on the business of the 
old company the registrar may allow the identical name 
to be used with the year of incorporation of the new 
company, on production of the memorandum and agree- 
ment of sale, or transfer, from the old to the new company, 
recording this acquisition of the old company’s business 
by the new. The old company has to give its consent 
under seal and agree to go into liquidation in two months. 

Procedure as to Change of Name 

With reference to the procedure to be adopted in 
connection with change of name, the first step should be 
to ascertain from the registrar whether there is any 
objection to the proposed change in view of its resem- 
blance with that of an already existing company in the 
^ame line of business. The next step should be to obtain 
consent in writing from the Local Government as provided 
for in S. 11(6) (here the reason for requiring the change 
of name must be stated in the application) and then to 
pass a special resolution in the following form : — 

ItssoLVED : — That the name of the company be changed to 
“ The Himalaya Silk Manufacturing Company, Limited.” 

This change will come into force as soon as the new 
Certificate of Incorporation with the altered name is 
uKKied to the Company {Shackleford, Ford & Co. v. 
(1868) h. It. 3 C. P. 407). 
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The next step will be to obtain from the registrar 
a certificate of incorporation in the new name. 

'Change of Situation and Objects 

With regard to the alteration of the memorandum 
with a view to change the situation of the registered office 
•of the company, or with a view to the alteration of the 
•objects clause, the same can only be done by passing a 
special resolution, on its being shown to the satisfaction 
■of the Court that such an alteration is rendered necessary 
for one or more of the following reasons : — 

(o) To carry on its business more economically or 
more efficiently; or 

(6) To attain its main purpose by new or improved 
means; or 

(c) To enlarge or change the local area of its opera- 
tions; or 

(d) To carry on some business which under existing 
circumstances may conveniently or advantage- 
ously be combined with the business of the 
company; or 

(e) To restrict or abandon any of the objects specified 
in the memorandum. 

The Court confirming the alteration requires to be 
satisfied that every holder of the debenture of the company 
has been duly notified, as well as sufficient notices are 
sent to any person, or class of persons, whose interest 
will, in the opinion of the Court, be affected by such an 
alteration. Besides this, every creditor who, in the opinion 
•of the Court, is entitled to object and who signifies his 
•objection in the manner directed by the Court, has to 
be either made to consent to the alteration, or his claim 
should be satisfied or secured to the satisfaction of the 
•Court. (S. 12). The Court may make an order con- 
firming the alteration either wholly or in part and on 
such terms and conditions as it thinks fit and may make 
such order as to costs as it thinks fit. (Ss. 12 and 13). 
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The Procedure as to Alteration of Objects 

The procedure to be followed here is to draft the 
necessary resolution as to alteration of objects and get 
same approved by the board of directors. At the same 
meeting of the board the dates of the meetings of the 
company for passing and confirming the resolution as 
special resolution should be fixed and authority taken 
for giving notice to call the extraordinary meetings of 
members. After the special resolution is confirmed a copy 
of same must be filed with the registrar within 15 days 
from the date of confirmation. The next step is to petition 
to the Court for confirmation of the alteration. After 
presentation of the petition directions as to the date fixed 
for hearing, advertisement of the petition, the service of 
notice to debenture holders, creditors and other persons 
whose interests are likely to be affected in the opinion of 
the Court should be obtained. Creditors entitled to object 
and objecting should be paid out or satisfactorily secured 
or their consent obtained as to the alteration. The Court 
will also have regard to the right of minority of share- 
holders, or class of shareholders, who dissent to the altera- 
tion and may even adjourn or grant time, with a view to 
enable arrangements being made for their interests being 
bought over. The Court at its discretion may make the 
order confirming the alteration either wholly or in part 
or on such terms and conditions as it thinks fit {Be. 
Spiers & Pond, (1895) W. N. 135; Ulster Marine Co., 
(1891) 27 L. R. Ir. 487). The Court may, in case of any 
person or class for special reasons, dispense with the notice 
as required above. (Ss. 12 and 13). /A certified copy 
of the order confirming the alteration together with a 
printed copy of the memorandum as altered shall be filed 
by the company with the registrar within three months 
of the date of the order, and the registrar shall certify 
the registration which certificate shall be conclusive 
evidence that all requirements of this Act with respect to 
the alteration and the confirmation have been complied 
with. When the alteration involves transfer of the re- 
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gistered office from one province to another, a certified 
copy of the order confirming such change shall be filed 
with the registrar in each such province and each registrar 
shall issue certificate of such registration (S. 15). It 
should be noted that the alteration shall have no operation 
until registration as above and after the expiry of three 
months as provided above shall be null and void subject 
to revival by the Court on sufficient cause shown oix 
application made within a further period of one month. 
(S. 16). 

The Law as to Alteration of Objects 

The alteration of the objects will not mean the intro- 
duction of an entirely new object. {Re. Cyclist’s Towring’ 
Clvb, (1907) 1 Ch. 269). This view of law has been 
considerably modified of late and Courts of Law seem to 
have given a more liberal construction to the S. 12 of the- 
Indian Companies Act, 1913. In Re. Parent Tyre Co.,. 
Ltd., (1923) 2 Ch. D. 222 the principle laid down is that 
in case where a company wishes to alter its memorandum, 
by adding a business, that business may be wholly different 
from and bearing no relation to the then existing business- 
of the company and yet be capable of being “ conveniently 
and advantageously ” combined with it, provided such new 
business is not “ destructive of ” or “ inconsistent with 
the existing business. It was further laid down here that 
this question whether the new business can be conveniently 
or advantageously combined with the existing business is- 
a question for the company’s managers and shareholders 
to decide. In this case the Parent Tyre Co., according; 
to the objects clause originally provided for, was autho- 
rised to take over and carry on the business of a. 
manufacturer of pneumatic tyres and to do business in 
cycles, carriages, etc. There was no provision to enable 
the company to carry on the business of bankers or 
financiers and it was sought to get these powers. Here 
they were permitted to do so on the grounds stated above^ 
Frequently it happens that when an objects clause is- 
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altered, the Court may order a corresponding alteration 
in the name of the company. The Court has also the 
•discretion to limit the scope of the proposed alteration 
by striking out a part, if so thought necessary, though 
generally speaking, it is not the concern of the Court to 
•decide upon the desirability or otherwise of the alteration. 
All that it has to see is whether the proposed alteration 
is fair and equitable between the various members and 
■between various classes of members {Jewish Colonial 
'Trust, (1908) 2 Ch. 287). The Court must, however, 
protect the interests of the dissentient minority. The 
latest case is that of In Re. SicUifs Poultry Breeders 
Association, Ltd., 49 T. L. R. 4 {also (1933) 1 Ch. 227) 
where the memorandum, in its objects clause, prohibited 
the payment of and remuneration to or division of any 
profit among the members of the governing body. The 
business membership had so greatly increased that it was 
found necessary to pay the members of the governing 
body. On an application to alter the objects with a view 
to take power to remunerate the members of the governing 
body the Lower Court refused to sanction this alteration 
bolding that, that would bring about fundamental change 
in the constitution of the company. The Court also 
thought that it had no jurisdiction to confirm alterations 
inconsistent with the original objects of the association. 
This decision was reversed in appeal, the Master of Rolls 
holding that the object of the Companies Act was to prevent 
too easy a change of the memorandum; but there was 
no desire to shut out the possibility of attaining more 
•efficiency by “ new and improved means.” The main 
purpose of the Association being to improve the breeding 
•of poultry the payment was necessary to improve efficiency 
(See also observations of the Judges in Incorporated 
'Glasgow Dental Hospital v. Lord Advocate, (1927) S. C. 
400) In Re. Society For Promoting Employment of Women, 
(1927) W. N. 145 was distinguished here because in that 
•case the Court was dealing with an application to cancel 
«)mething on which the existence of the company rested. 
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The Court may, if it thinks fit, adjourn the proceedings, 
iD order that an arrangement may be made to the satis-' 
faction of the Court for the purchase of the interest of 
the dissentient members, and may give such direction and 
make such orders, as it may think expedient, for facilitating; 
or carrying into effect any such arrangement. (S. 14). 

It has been also held that additional provisions, than« 
those provided for by the Act inserted in the memorandum 
without qualification, become conditions of the company’^ 
constitution and cannot be altered {Ashbury v. Watson^ 
(1885) 30 Ch. D. 376). With the sanction of Court a 
company can alter the memorandum of association by 
taking power to sell its property and assets but not thfr 
undertaking of the company {Metropolitan Reversions- 
Ltd., (1928) Scots Law Times, 299). When the alteratioin 
is confirmed, a certified copy of the order confirming this 
alteration, together with a printed copy of the memorandum’, 
as altered, shall, within three months from the date of the- 
order, be filed by the company with the registrar. The- 
registrar after registering the same certifies the registra- 
tion under his hand. 

If the alteration involved a change in the situation of 
the registered office from one province to another, a 
certified copy of the order confirming such a change ha& 
to be filed with the registrar in each of such provinces, 
and each such registrar has to certify the registration! 
of the company. (S. 15). 

As we have already seen the principle followed by the- 
Court is to decide the question whether the alteration! 
contemplated is fair and equitable as between the members- 
of the company. The Court is not concerned to consider 
the wisdom or desirability of the proposed alteration 
{In Re. Jewish Colonial Trust, Limited, (1908) 2 Ch. D.. 
287). 

It has been held that a company which has no- 
members cannot pass a special resolution and thus tho 
alteration of its objects cannot be sanctioned {Re. Black- 
bftm Philanthropic Insurance Co., (1914) 2 Ch. 430)- 
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The alteration must be an alteration of the objects of the 
company but need not be an alteration of the objects 
clause as all the objects are not necessarily contained in 
that clause {Incorporated Glasgow Dental Hospital v. Lord 
Advocate, (1927) S. C. 400). The tendency of the Courts 
of the present times, as we have seen above, is to place a 
broader construction on the question of alteration of the 
memorandum than was formerly the case as we have 
already seen in {Re. Parent Tyre Company Case, (1923) 
2 Ch. D. 222), which tendency has been further brought 
out in {Re. North of England Protecting and Indemnity 
Association, (1929) 45 T. L. R. 296) a company formed to 
carry on the business of manufacturers of footwear and 
other articles was allowed to alter its memorandum by the 
Court of Appeal in order to carry on some sixty different 
classes of business and finally “ generally the business of 
a universal stores,” on the ground that a large number of 
businesses were already carried on by the company and the 
application was to regularise the past {In Re. Bolsom Bros. 
Ltd., (1935) W. N. 50; (1935) 1 Ch. D. 413). The Court 
will not now sanction an alteration which provides that each 
paragraph of the objects clause is to be a separate and 
■distinct power {Re. John Brown Ltd., (1914) 84 L. J. Ch. 
245). Of course the Court has the complete right either 
to confirm the alteration or to refuse it or to accept the 
alteration in part or may add words limiting the generality 
of the proposed limitation or to strike out the additions 
or a portion of them {Re. Spiers and Pond, (1895) W. N. 
135; Ulster Marine Co., (1891) 27 L. R. Ir. 487). In one 
other case it was laid down that an outsider cannot come 
and oppose the alteration of the objects clause by suggesting 
that the new powers may be used against him with a view 
to infringe his rights as a competitor {Hearts of Oak Life 
Assurance Co., (1920) 1 Ch. 544). Again the Court may 
insist on an alteration in the name before permitting an 
alteration which seeks to extend the scope of the business. 
Thus the Indian Mechanical Gold Company was permitted 
as shown above, to extend its objects so as to include 
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places outside India on its agreeing to add in its name 
the words “ and General ” (Indian Mechanical Gold Co., 
(1891) 3 Ch. 538). A telephone company was permitted 
to supply electricity for other purposes and a marine 
insurance company was allowed to extend its business with 
a view to do business in risks of carriage by land and 
to life, fire and accident insurance connected with transit 
by land or sea also with appropriate alteration in name 
(Oriental Telephone Company, (1891) W. N. 153; Alliance 
Marine Insurance Co., (1892) 1 Ch. 300). A company 
which had no power to borrow was permitted power to 
borrow and raise money for its business and secure re- 
payment thereof by bonds, debentures, etc. (In Re. 
Reversionary Interest Society Ltd., (1892) 1 Ch. 615). A 
single ship company has been permitted to own more ships 
(Bemicia Steamship, (1900) W. N. 24). Powers to lease 
or sell the whole of their undertaking or to amalgamate 
with or purchase other undertakings has also been permitted 
(Anglo-American Telegraph Co., (1911) 105 L. T. 947; 
The New Westminster Brewery Co., (1911) 105 L. T. 946; 
Marshall Sons & Co., (1919) W. N. 207). It may be 
further added that generally speaking in cases of alteration 
of objects clauses, if there is an opposition which is reason- 
able, the Court would look upon it as wholesome and 
would allow cost on the opposing petition even though 
unsuccessful unless the same is entirely frivolous (In Re. 
Parent Tyre Case, (1923) 2 Ch. 222). The Courts have 
also refused to alter a memorandum which has been drafted 
in the old form with very few clauses mainly with the 
view to set out at length in modem form a number of 
powers or objects which the company already possessed 
(Consett Iron Co., (1901) 1 Ch. 236; D. & D. H. Fraser 
Ltd., (1903) 19 T. L. R. 364). Before confirming an 
alteration the Court must see that sufficient notice has 
been given to every holder of debentures of the company 
and to all persons and classes of persons whose interests 
are likely to be affected by the alteration. The Courts, 
of course, have power to dispense with notices, etc., and 
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thus where a company of seven persons never carried on 
business, the Court dispensed with all advertisements and 
advertisements were also dispensed with in a case where 
the Court considered alike the persons who actively 
dissented and those who did not assent (Governments^ 
Stocks Investment Co. No. 1, (1891) 1 Ch. 649). The 
Court sometimes adjourns the proceedings with a view 
that an arrangement could be made to the satisfaction of 
the Court for the purchase of the interests of dissentient 
members, but of course that will have to be done without 
applying any part of the capital of the company in the 
same. 

In one case an application was made to the Court 
under Sec. 54 under the excuse of reorganisation of share- 
capital under the circumstances that the company had 
fixed by its memorandum the authorised capital at Rs. 10 
crores divided into 20 lakhs preference shares of Rs. 10 
each and 80 lakhs ordinary shares of Rs. 10 each, of 
which 20 lakhs preference shares and 40 lakhs ordinary 
shares were issued and fully paid. The Preference Shares 
were carrying a cumulative preferential dividend of li'fo 
with preferential rights as to capital and dividend arrears 
in liquidation. The company made losses to the extent 
of Rs. 3,50,00,000. By special resolution the authorised 
capital was reduced from 10 crores to Rs. 2,50,00,000 and 
in reorganising the share-capital the company converted 
the existing 20 lakhs preference shares of Rs. 10 each 
into 20 lakhs ordinary shares of Rs. 10 each. Whereas 
the 40 lakhs ordinary shares of Rs. 10 each were con- 
verted into 40 lakhs of deferred shares of Re. 1 each. 
The new classes of shares were given different rights by 
this special resolution. They were also confirmed at two 
class meetings of the preference and ordinary shareholders 
respectively as required by the proviso to Sec. 54(1). 
The Court dismissed the petition on the ground that two 
modes of reorganising share-capital only applied to 
Sec. 54 viz., (1) the consolidation of shares of different 
classes into shares of one class, and (2) division of shares 
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of one class into shares of different classes. Therefore 
the proposed scheme was held not to be a scheme for 
dividing shares into different classes but a scheme for the 
total abolition of the existing classes and the creation of 
fresh classes of shares to which Sec. 54 had no application 
(In Re. E. D. Sassoon United Mills, Ltd., (1928) 30 Bom. 
L. R. 598). 

Sanction Subject to Modification 

Frequently the Courts have sanctioned the alteration 
of objects subject to modification or alteration by the 
Court itself and in connection with such modification, the 
later decisions do not require any further special resolu- 
tion approving such modifications limiting objects as was 
the case formerly. Thus In Re. Spiers and Pond, Limited, 
(1895) W. N. 135(2) the Court held the words which 
sought to effect the alteration to be too wide and decided 
that as they had the power to confirm an alteration “ in 
part ”, they could confirm the alteration with the addition 
at the end of the sentence of the limiting words “ incidental 
thereto.” The other case was In Re. Fleehvood Estate 
Company, (1897) W. N. 20, where the Court sanctioned 
resolutions extending the objects defined in the memo- 
randum of association adding words to the language of 
the resolution, so as to limit the extended objects. 

Though the alteration of the objects clause is more 
liberally allowed of late as we have noticed in recent 
decisions such as the Parent Tyre Company Case, (1923) 
2 Ch. D. 222, the Court would refuse to sanction an altera- 
tion which involves an abandonment of objects of 
a fundamental character {In Re. Jewish Colonial 
Trust, (1908) 2 Ch. D. 287; Universal Mutual Air & P. H. 
Assn., Ltd. V. Thoppa Naidu, (1933) 56 Mad. 26). With 
the sanction of the Court a company can alter its memoran- 
diun of association by taking power to sell its “ property 
and assets” but not the undertaking of the company 
{Metropolitan Reversions, Ltd., (1928) Scots Law Times, 
299). In one case a joint stock company had its memo- 
12 
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randum providing that its capital should be divided into 
preference, second preference, ordinary, and deferred 
shares and further providing that second preference share 
shall rank for division next after the preference shares of 
the company and should confer on the holders thereof the 
right to a fixed cumulative preference dividend at the rate 
of 7^% per annum on capital. Owing to the fact that 
profits were insufficient to pay dividend on second pre- 
ference shares the dividends fell into arrears. The directors 
prepared a scheme for some other purpose which affected 
the preferential rights of the second preference shares with 
respect to arrear dividends and also the rights of the 
ordinary and deferred shareholders in surplus profits. The 
company therefore petitioned the Court for sanction of a 
scheme under Sec. 153 of the Indian Companies Act, 1913, 
for certain arrangements arrived at between the second 
preference, ordinary and deferred shareholders under powers 
given to them by the articles of association. In this case 
the Court held that they had power under Sec. 153 to sanc- 
tion a scheme involving an alteration of the memorandum. 
They followed in Re. Palace Hotel Ltd., (1912) 2 Ch. 
438; in Re. Schwep-pes Ltd., (1914) 1 Ch. 322; and in Re. 
J. A. Nordberg Ltd., (1915) 2 Ch. 439. The Court further 
laid down the principle as enunciated in Re. Alabama, New 
Orleans T. P. J. Railway Company, (1891) 1 Ch. 213 at 
pp. 238 & 239, viz., that what the Court had to do was to 
see, first of all, that the provisions of the statute have been 
complied with and secondly that the majority had been 
acting bona fide, next that the minority was not being 
overridden by the majority having interests of its own 
clashing with those of the minority whom they seek to 
coerce. The next principle was that the Court liad to look 
at the scheme with a view to see whether it was one to 
which persons acting honestly and viewing the scheme in 
the interests of those they represent, took the view which 
can reasonably be taken by businessmen (In Re. The 
Tata Iron Steel Co., Ltd., (1928) 30 Bom. L. R 
197). 
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RESOLUTION 

The resolution to be passed in connection with the 
change of the objects clause has, of course, to be in the 
form of a special resolution which has to be sanctioned by 
the Court. The resolution would run more or less as 
follows : — 

Resolved : — That the provisions of the memorandum of asso- 
ciation of the company with respect to the objects of the company be 
altered by adding the following words to sub-clause three of the said 
memorandum of association : — “ And also to carry on the business 
of merchants, dealers, importers and exporters of cotton and coal 
and for that purpose to join as member of the Indian cotton asso- 
ciation, coal merchants' association, or similar associations, societies 
or combinations formed for the furtherance or protection of the 
interests of cotton and coal trade in general, 

(1) The alteration of the share-capital of a company is 
T^rovided for by Section 50 of the Act as follows (that is to 
say) it may — 

(a) increase its share-capital by the issue of new shares of 
such amount as it thinks expedient; 

ib) consolidate and divide all or any of its share-capital 
into shares of larger amount than its existing shares; 

(c) convert all or any of its paid-up shares into stock and 
reconv('rt that stock into paid-up shares of any deno- 
mination ; 

id) sub-divide its shares, or any of them, into shares of 
smaller amount than is fixed by the memorandum, so 
however, that in the sub-division the proportion between 
the amount paid and the amount, if any, unpaid on each 
reduced share shall be the same as it was in the case of 
the share from which the reduced share is derived ; 

(c) cancel shares wdiich, at the date of the passing of the 
resolution in that behalf, have not been taken or agreed 
to be taken by any person, and diminish the amount of 
its share-capital by the amount of the shares so 
cancelled. 

(2) The powers conferred by this section must be exercised 
by the company in general meeting. 

(3) A cancellation of shares in pursuance of the section diall 
not be deemed to be a reduction of share-capital within the mean- 
ing of this Act. 
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(4) The company shcdl file with the registrar notice of the- 
exercise oj any power rejerred to in clause (d) or clause (e) o/' 
sub-section (1) within fijteen days from the exercise thereof. 

Increase of Capital 

Here the increase means the increase over the- 
authorised capital of the company at the time when the 
resolution to increase such capital is to be passed. The 
Act does not make any specific provision as to how the 
increase is to be brought about, but infers that the same 
can be done subject to the provisions in the articles, which 
means that the resolution, either an ordinary, extraordinary 
or special, as may be provided for by the company’s 
articles shall be passed. If the articles did not provide 
for any such contingency, the only course left open will 
be to alter the articles in the usual manner by passing a 
special resolution. 

Unless this increase of capital is done by a proper 
resolution as laid down in the articles, the increase shall 
not be valid {Bhimbhai v. Ishwardas, (1894) 18 Bom. 152). 
The article can empower a company to increase its capital 
without an extraordinary or special resolution in which 
case an ordinary resolution is sufficient. A company can 
even confer on the directors the power to make the increase 
{Mosely v. Kofjyjordein Mines, (1910) 2 Ch. 382). In 
a recent case where by the memorandum of association the 
company was empowered to issue a part of its capital with 
preferential rights and the articles did not give any express 
power to issue preference shares but the articles 
stated that shares were to be under the control of the 
directors and so was management of the business, it was 
held that the express power in the memorandum could be 
exercised (Campbell v. Rofe, (1933) A. C. 91). When 
the articles are said to be amended with a view to get the 
power to increase the capital, one special resolution 
amending the articles is sufficient if it authorises the issue 
of new shares (Re. Bank of Hindustan, China and Javan 
Campbelk’ Case, (1873) 9 Ch. 1). It is further enacted 
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lay Sec. 53 that within fifteen days after passing of the 
resolution for increase of the share-capital or after resolu- 
tion authorising such increase, a notice shall be given 
to the registrar of joint stock companies. This notice 
shaU include particulars of the classes of share affected 
■and the conditions (if any) subject to which the 
new shares are to be issued. [53 (2)]. (The italics have 
been added by the amending act of 1936). The default 
in complying with requirements of this section entails a 
fine not exceeding Rs. 50 for each day during which the 
•default continues, and every officer of the company who 
knowingly and wilfully authorises or permits such a 
default shall be liable for a like penalty. It may be 
added, however, that there is no objection to issuing shares 
at a premium, but in that case the premium should be 
carried to the credit of a separate reserve fund or any 
other account such as the “ premium on shares account,” 
and not mixed up with the capital.. The clause in the 
Articles may run as follows : — 

FORM OF ARTICLE EMPOWERING INCREASE 
OF CAPITAL 

The company iu general meeting may from time to time increase 
the capital by the creation of new shares of such amount as may be 
■deemed expedient. 

This will mean that the increase can be effected by 
an “ ordinary resolution,” but it is wiser to provide for 
a special resolution in which case words such as “ by a 
special resolution ” may be added in the article. It 
should be noted that now the Amending Act of 1936 by 
S. 50 (2) makes it compulsory that powers conferred under 
the section of increasing consolidation etc., must be 
■exercised now “ by the company in general meeting." 
This was done with a view to prevent companies delegating 
these powers to the board of directors through the articles 
•of association as was done prior to this amendment of 
ihe Act. 
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With reference to the increase of capital where the 
articles do not give the necessary' power, it has been 
held that the alteration of the articles, and authorising 
the increase, the two acts can, if necessary, be done by a 
single special resolution (Campbell’s Case, (1873) 9 Ch. 1). 
This increase as we have seen can be made by the issue 
of new shares and these new shares may be preference 
shares or any other class of shares because according In' 
Andrews v. Gas Meter Co., (1897) 1 Ch. 361 the Court 
of Appeal has declared that unless the memorandum 
expressly states the rights of the different classes of share- 
holders the company can, by special resolution, obtain 
power with a view to issue preference shares. Of course 
the new shares cannot be issued at a discount either directly 
or indirectly as was attempted to be done in old days 
in England by pretending to be issuing shares at full value 
and allowing a large percentage of commission for 
subscribing these shares (Ooregum Gold Mining Co. v. 
Roper, (1892) A. C. 125). Here it was held that in 
winding up such shareholders who took shares under such 
conditions will have to pay up the balance unpaid to the 
benefit of other contributories as well as creditors. The 
issue of bonus shares also without a valuable considera- 
tion is objectionable on the same footing and those who 
receive such shares would be liable to pay the whole 
amount in cash (Welton v. Saffery, (1897) A. C. 299; Rc. 
Theatncal Trust, (1895) 1 Cfi. 771). It is also necessary 
that the notice convening the meeting to pass the resolution 
for increase of capital should specify the exact amount 
of the increase which is contemplated (MacConnel v 
Prill & Co., Ltd., (1916) 2 Ch. 57). 

Frequently companies have articles which provide 
that in case of the issue of new shares with a view to 
increase the capital the said shares should be in the first 
instance offered to the existing members in proportion 
to their holdings as far as possible. These articles have 
to be strictly complied with and the Courts have restrained 
directors from contravening such a provision (Gas Meter 
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Co. V. Diaphragm & General Leather Co., (1925) 41 
T. L. R, 342). Of course in such cases the representatives 
of a deceased member would be entitled to the shares in 
the same proportion as the deceased was entitled {James 
V. Bwna Ventura, (1896) 1 Ch. 456). When these shares 
are issued, generally speaking, the notice is accompanied 
by a letter of renunciation which enables the shares, or 
right to the shares, to be sold by the member entitled 
to them in case he does not want to buy the same. A 
form of letter of renunciation is given hereunder. 

In one Indian case it was decided that if the resolution 
to increase the capital is not passed in accordance with 
the provisions of the articles, the increase shall not be 
valid {Bhimbhai v. Ishivardas, (1894) 18 Bom. 152). Of 
course the exact nature of power which a particular article 
according to construction confers on the directors has to 
be judged from the wording of the article itself 
{Koffyfontein Mines v. Mosely, (1911) A. C. 409). A 
company limited by guarantee may increase its share- 
capital in the same manner as a company limited by 
shares if authorised by its articles (S. 66). 

FORMS OF RESOLUTIONS FOR INCREASE 
OF CAPITAL 

Creation of New Ordinary Shares 

Resolved: — That the capital of the company be increased to 
Rs. 5,00,000 by the creation of 100 additional ordinary shares of 
Rs. 1,000 each ranking for dividend in all other respects pari passu 
with the existing ordinary shares of the company. 

Note: — If there is only one class of shares the word “ordinary’^ 
may be omitted. 

Creation of New Preference Shares 

Resolved: — ^That the capital of the company be increa^d 
from Rs. 4,00,000 to Rs. 5,00,000 by the creation of one hundred 
preference shares having the following special rights and privileges : — 

(a) The rights to receive a fixed non-cumulative dividend 
in priority to ordinary shares of 7 per cent per annum. 
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(6) The right to rank as regards repayment of capital in 
priority to the ordinary shares in the event of the 
winding up of the company. 

Note : — ^The following words may be added if appropriate : — “ but 
without any further right to participate in the profits 
or assets of the company. 

FORM OF LETTER OF RENUNCIATION AS APPROVED BY 
THE INSTITUTE OF BANKERS OF ENGLAND. 

The All-India Prosperous Mining Company, Limited, 


Authorised Capital Rs. , divided into Shar^ 

of which shares have been issued and are fully paid up. 
FURTHER ISSUE OF SHARES OF Rs. EACH. 

At Par 

At a Premium of per Shares. 

102, Esplanade Road, 
Bombay, 19 

To the SHAREHOLDER whose name and address 
are written in the bordered space on the 
Reverse of this Letter, 


Sir (or Madam), 

With reference to our circular of this date, your present hold- 
ing and the extent of your right to participate in the above- 
mentioned issue are specified on the reverse of this letter, opposite 
your name. 

If you intend to take up the shares to which you are entitled 
you will please fill up and sign the Form of Acceptance and forward 
the entire sheet, with the necessary remittance, to the Company’s 
Bankers the Bank oj India, Limited, 82, Esplanade Road, Bombay 
to be received by them not later than day of 19 

If you desire to transfer your rights you must sign the “ Form 
of Renunciation and Nomination,” as set out on the reverse of this 
letter, and your Nominee (s), who must be of full age, must (instead 
of you) then fill up and sign the Acceptance Form and forward the 
entire sheet with the necessary remittance as directed in the preceding 
paragraph. 

Should you elect to divide your rights, the entire Form must 
be deposited at the company’s office to be cancelled and exchanged 
for Split Forms. 

// the Conditions as to acceptance and payment are not dviy 
observed, your right to participate in the above fnentiorted issue will 
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he absoliUely forfeited and the directors vnU deal with the Shares 
for the benefit of the company at their discretion. 

Yours faithfully, 

Secretary. 


(Perforation) 

A share certificate in the name of the acceptor will be ready 
on ; it will be exchanged on or after that date at the 

company's office, 102, Esplanade Road, in exchange for this receipt. 

BACK OF THE ABOVE FORM. 


The All-India Prosperous Mining Company, Limited 


Space for Name j 
and Address oj ; 
Shareholder, to 
he filled in by 
the Company 


No, 


Present holding Shares 

Entitled to a 

pro rata allotment of Sharea 

Joint Shareholders 

(if any) 

Names only 


FORM OF RENUNCIATION AND NOMINATION, TO BE 
SIGNED BY THE SHAREHOLDER ONLY IF THE RIGHTS 
ARE RENOUNCED 


To the Directors of the All-India Prosperous Mining Co., Ltd. 


Name (in full) 
Address and Oc- 
cupation of No- 
minee. (If lady, 
state whether 
spinster, wife or 
widow). 


I/We hereby renounce myjour right to the 
above-mentioned new Shares and nominate. 


to have all the benefits of the offer contained 
in your Circular dated 

/ 


(Signature of Shareholder) * 
Date 19 


Affix 

Stamp. 


♦Instructions as to signatures of joint holders. 
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FORM OF ACCEPTANCE TO BE SIGNED BY THE SHARE- 
HOLDER OR NOMINEE 

To the Directors of the All-India Prosperous Mining Company, Ltd. 

Having paid to your Bankers the sum of Rs being the 

First Instalment at the rate of per Share in respect 

of shares referred to in the within letter, I/we the above- 

mentioned shareholder (s) /nominee (s) hereby accept your offer 
of the said shares pursuant to the memorandum and articles of 
association of the company and subject to the terms and conditions 

of your circular of and I we authorise you to place 

my/our name(s) on the Register of Members in respect of the 
said shares. 

(Signature of Acceptor)* 


Date 19. . . . 


Cheques should be made payable to BEARER and crossed 


NOT NEGOTIABLE 

If altered from “order’’ to “bearer” the alteration should be 
signed by the drawer. 

The acceptor is particularly requested to write clearly, withim 
the bordered space below, his or her name, and the full mldress to 
which the receipt should be sent. For joint accounts the first name 
should be written within, and the other or others below, the bordered 
space. 


The All-India 
Further Issue of 


Name of 
First or of 
Sole Accep- 
tor. 

Address 


Joint Ac- 
ceptors, if 
any. 

Names only 


(Perforation) 

Prosperous Mining Company, Limited 

Shares of Ra each at No 

Received for Account of 
the All-India Prosperous Min- 
ing Co., Ltd., from the per- 

son(s) whose name(s) is./arc 

written in the margin tlie 
• undermentioned amount being 

the First Instalment at the 

rate of per Share, 

payable on Acceptance of 

Shares of above-mentioned 

Issue. 

For BANK OF INDIA Ltd., 


Cashier. 

...19 . 


* Instructions as to signatures of joint Acceptors. 
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FORM OF NOTICE OF MEETING TO INCREASE 

CAPITAL 

Form of notice of Extraordinary General Meeting; 
called with a view to pass an ordinary resolution in order 
to increase the share-capital of a company by issuing of 
new preference shares. 


THE ALL-INDIA PROSPEROUS MINING COMPANY, 
LIMITED 

Notice is hereby given that an extraordinary general meeting, 
of the above company will be held at the Central Hall Building,. 
Esplanade Road, Bombay, on Friday, 21st April, 1937, at 5 p.m. when 
the sub-joined resolution will be submitted in the meeting to be 
passed as ordinary resolution 

‘^That the capital of the Company be increased from 
Rs. 10,00,000 to Rs. 12,00,000 by issuing 200 Preference 
Shares of Rs. 1,000 each and that the said Preference 
Shares shall confer the following rights with respect to- 
capital and dividends, viz., (1) the right to a cumulative 
preference dividend at the rate of Rs. 87c per annum 
on the paid up capital on the said shares which shall rank 
in priority to any dividend on the existing capital of the 
Company, and (2) the said preference shares shall have a 
right on winding up to a repayment of the capital paid 
up thereon in priority to any payment in respect of the 
other shares in the existing capital of the company.” 

Note : — In case the above resolution has to be passed as an extra- 
ordinaiy^ or special resolution the notice should state that 
fact clearly. 

Form of notice to the registrar of joint stock 
companies with respect to the increase of a nominal 
capital would be more or less in the following form : — 
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TOBM OF NOTICE TO REGISTRAR OF INCREASE 
IN CAPITAL 

NOTICE 

of 

THE INCREASE OF THE NOMINAL CAPITAL 
ot 

The Company, Limited. 

*<Pursuant to Section 53 of the Indian Companies Act, 1913) 

Presented for fihng by : 

Signature 

Designation 

To 

The Registrar of Joint Stock Companies. 

The above named company hereby gives you notice, in accord- 
ance with S. 53 of the Indian Companies Act, 1913, that by a 

special resolution of the company passed on the day 

•of 19... and confirmed on the day of 19... 

the nominal capital of the company has been increased by the 

.addition thereto the sum of Rupees divided into 

.shares of rupees each, beyond the present regis- 
tered capital of Rupees. 

Dated, Signature 

The 19 Designation 

FORM OF ARTICLES USED BY INDIAN COMPANIES 
•GIVING POWERS TO DIRECTORS AS TO THE INCREASE 

OF CAPITAL 

1. The board of directors may, with the sanction of a special 
resolution from time to time increase the capital of the 
company to any amount by the creation of new shares, 
as they may deem expedient. The new shares shall be 
issued upon such terms and conditions and with such 
rights and privileges annexed thereto, as the board 
resolving upon the creation thereof shall direct, and in 
particular, such shares may be issued with a preferential 
or qualified right to dividends, and in the distribution 
of assets of the company, and with a special or with- 
out any right of voting and the board resolving upon 
the creation of the shares may direct that the same or 
any of them be offered in the first instance to all the 
then members, in proportion to the amount of capital 
held by them, or make any other provisions as to the 
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issue and allotment of the new shares. The company' 
may also exercise any of the powers conferred bjr 
Section 50 of the said Act. 

2. Except so far as otherwise provided by the conditions of 
issue or by these presents, any capital raised by the- 
creation of new shares, shall be conadered as part of 
the initial capital and shall be subject to the provisions^ 
herein contained, with reference to the payments of 
calls and instalments, transfer and transmisaon, for- 
feiture, lien, surrender, voting and otherwise. 

An alternative set of articles run as follows : — 

1. The company may from time to time by special resolution 

increase its capital by the creation of new shares of 
such amount as may be deemed expedient. The new 
shares shall be issued upon such terms and conditions 
and with such rights and privileges annexed thereto, as 
the general meeting resolving upon the creation thereof 
shall direct, and if no direction be given, as the 
directors shall determine; and in particular such shares 
may be issued with a preferential or qualified right tO’ 
dividends and in the distribution of assets of the 
company, and with a special or without any right of 
voting : provided always that notwithstanding any- 
thing in this clause contained, the rights or privileges 
attached to the preference shares in the capital for tbe 
time being of the company shall not be modified, except 
in manner hereinafter provided. 

2. The company may by special resolution, before the issue of 

any new shares, determine that the same, or any of 
them, shall be offered in the first instance to all the 
then members in proportion to the amount of the 
capital held by them, or make any other provisions as 
to the issue and allotment of the new shares, but in 
default of any such determination, or so far as the^ 
same shall not extend, the new shares may be dealt 
with as if they formed part of the shares in the initial 
capital. 

3. Except so far as otherwii^ provided by the conditions of 

issue or by these pre^nts, any capital, raised by the 
creation of new shares, shall be considered part of the 
initial capital, and shall be subject to the proviaione 
herein contained, with reference to the pi^ent of cftl l ? 
and instalments, transfer and transaiismon, forfeiturep. 
lien, surrender, voting and otherwise. 
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A further alternative set of articles are as follows 

1. The board may, with the sanction of a special resolution 

previously passed, increase the capital of the company 
to any amount specified in such resolution by the 
issue of new shares, preference or otherwise, of such 
respective amount and value as may be specified in 
such resolution. 

2. Subject to any direction to the contrary that may be given 

by the meeting that sanctions an increase of capital, all 
new shares of whatever kind shall be offered to the 
members in proportion to the existing shares held by 
them; and such offer shall be made by notice specify- 
ing the number of shares to which the member is 
entitled, and limiting a time within which the offer, if 
not accepted, will be deemed to be declined, and after 
the expiration of such time, or on the receipt of an 
intimation from the member to whom such notice is 
given that he declines to accept the shares offered, the 
directors may dispose of the same in such manner as 
they think most beneficial to the company. 

3. Whenever an increase or decrease of capital or division of 

shares may have been sanctioned in manner aforesaid, 
the board shall carry the sanctioning resolution into 
effect, in such manner as they may deem most expedient, 
subject nevertheless to these presents, and to the legis- 
lative provisions for the time being in force in that 
behalf, and to the special directions (if any) given in 
reference thereto by the general meeting at which such 
sanctioning resolution may have been passed. 

4. Any capital so created shall, except so far as is otherwise 

directed by any such special direction as aforesaid, be 
subject to these presents, in the same manner if it 
had been part of the original capital. 

The form of the article where the issue of new 
.-shares to the existing members is to be at the option of 
ihe directors of the company : — 

Unless otherwise determined by the directors or by the resolu- 
tion authorising an increase of capital, any original 
shares for the time being unissued, and any new shares 
from time to time to be created, shall, before they are 
issued, be offered to the members in proportion, as 
nearly as may be, to the nximber of shares held by 
them. Such offer shall be made by notice specifying 
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the number of shares offered, and limiting a time within 
which the offer, if not accepted, will be deemed to be 
declined, and after the expiration of such time, or on 
the receipt of an intimation from the person to whom 
the offer is made that he declines to accept the shares 
offered, the directors may, subject to these articles, 
dispose of the same in such manner as they think most 
beneficial to the company. The directors may, in like 
manner, dispose of any such new or original shares as 
aforesaid which, by reason of the proportion borne by 
them to the number of persons entitled to such offer 
as aforesaid or by reason of any other difficulty in 
apportioning the same, cannot in the opinion of the 
directors be conveniently offered in manner herein- 
before provided. 

An alternative article to the above is as follows : — 

The company may, before the issue of any new shares, deter- 
mine that the same, or any of them, shall be offered in 
the first instance, and either at par or at a premium, to 
all the then members or any class thereof, in propor- 
tion to the amount of the capital held by them, or make 
any other provisions as to the issue and allotment of 
the new shares; but in default of any such determina- 
tion, or so far as the same shall not extend the new 
shares may be dealt with as if they formed part of the 
shares in the original ordinary capital. 

Consolidation or Conversion of Share-Capital 

Here also this consolidation and conversion can only 
be effected if the articles so authorise and in the manner 
provided for by the articles. (S. 50(1) b). The remarks 
in connection with the increase of share-capital apply 
as far as the clause in the articles not being there is 
‘Concerned, but assuming that the clause is there, con- 
solidation or conversion can be effected by a resolution 
as provided for by the articles. Notice of both conver- 
sion and consolidation must be given within fifteen days 
of effecting the same, to the registrar of joint stock 
companies as provided for in the case of increase of 
capital with like penalties, and every copy of the memo- 
randum should be in conformity with consolidation or 
<jonversion after the date of the alteration. 
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In this connection the other relevant and important* 
section is Sec. 54. This section runs as follows : — 

64. (1) A company limited by shares may, by special 
resolution confirmed by an order of the Court, modify 
the conditions contained in its memorandum so as to- 
reorganise its share-capital, whether by the consohda- 
tion of shares of different classes or by the division of 
its shares into shares of different classes : 

Provided that no preference or special privilege attached to- 
or belonging to any class of shares shall be interfered 
with except by resolution passed by a majority in 
number of shareholders of that class holding three-^ 
fourths of the share-capital of that class and every 
resolution so passed shall bind all shareholders of the 
class. 

(2) Where an order is made under this section, a certified 
copy thereof shall be filed with the Registrar within 
twenty-one days after the making of the order, or 
within such further time as the Court may allow, and 
the resolution shall not take effect until such a copy 
has been so field. 

The above section deals with the question of reorga- 
nisation of the company’s share-capital, which reorgani- 
sation may include consolidation of different shares of 
different classes or by the division of its shares into shares 
of different classes. Here the company can bring about 
either of these acts if it is a company limited by shares 
by first passing a special resolution and getting it confirmed 
by an order of the Court. This is, of course, a section 
which affords a different form of consolidation and sub- 
division than the one which Sec. 50 lays down. A. 
company limited by guarantee having a share-capital 
registered since 1st April, 1914, has power to consolidate 
its shares. Sec. 54 limits the general power which other- 
wise Sec. 153 gives by which under the latter section a 
company can make arrangements with its members affect- 
ing their shares and rights which may include that of con- 
solidation and division. Sec. 54 aims at modification of 
the conditions in memorandum either by consolidation of 
^ares of different classes or by division of shares inta 
shares of different classes. Sec. 153 does not apply iiv 
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cases where there is a mere increase of the number of shares 
of a class and no consolidation of shares of, or division of 
shares into different classes in contemplation {Be. 
Schweppes Ltd., (1914) 1 Ch. 322). This section also 
does not apply in cases where the preferential rights are 
conferred by articles only and the reorganisation does not 
involve any modification of the conditions of the memo- 
randum (Re. Australian Estate & Mortgage Co. Ltd., (1910) 
1 Ch. 414). It will be seen from the proviso in Sec. 54 
that where this reorganisation affects any special rights 
of any class of shares conferred by the memorandum and 
involves consolidation or sub-division, not only a special 
resolution of the company is required, but a resolution of a 
separate meeting of that class of shareholders who are 
affected must be passed by a majority in number of that 
class holding at least three-fourths of the share-capital of 
that class and confirmed by a special resolution. In these 
cases voting by proxy is allowed where such proxies are 
allowed by the articles (Re. Foucar & Co., Ltd., (1913) 
29 T. L. R. 350). Of course this resolution has to be 
confirmed by the Court and a certified copy has to be filed 
with the registrar. In one case where only one share- 
holder held all the preference shares it was held that his 
consent to the modified rights of preference shareholders 
was equivalent to a resolution passed at a meeting of the 
preference shareholders on a true construction of the 
memorandum and articles of the company (East v. Rennet 
Bros. Ltd., (1911) 1 Ch. 163). An application to the 
Court for confirmation of this resolution has to be made 
by petition and it is not necessary to advertise same (Re. 
Ashanti Development, Ltd., (1911) 27 T. L. R. 498). The 
time allowed for the filing of the certified copy of the order 
with the registrar is twenty-one days after the making 
of the order or within such further time as the Court may 
allow [S. 54 (2) ] . In one case while acting imder Sec. 54 
(corresponding Sec. 45 of English Act of 1908) where the 
nominal capital of the company was £55,000 fully paid they 
attempted to reorganise so as to rearrange the shares, 
13 
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with the result that though the nominal capital was left at 
£55,000 the paid-up capital was actually reduced to £40,000. 
This was objected to on the ground that the proposal was 
in fact a reduction and therefore should not be granted. 
The Court granted the prayer and confirmed the resolu- 
tion {Peebles Hotel Hydropathis, Ltd., (1920) S. C. 303). 
The difference between the position created by the utility 
of Sec. 54 as compared with Sec. 153 is that the former 
section (S. 54) gives inferentially a power to modify pre- 
ferential rights created by the articles of association, with 
the result that powers given by the memorandmn to pre- 
ferential or any class of shareholders cannot be altered, or 
interfered with, except upon the conditions laid down in 
Sec. 54 and on following the procedure as ^ven there. 
Sec. 153 on the other band does not give any express 
authority to alter capital or interfere with preferential 
rights {Re. Doecham Gloves, Ltd., (1913) 1 Ch. 226) . It 
should be also noted that Sec. 54 is not an enabling section 
but it is a section which limits general powers to make 
arrangements under Sec. 153. Under Sec. 54, as we have 
already seen consolidation and sub-division has only to be 
dealt with, whereas in other cases where a scheme of 
arrangement is so framed that it interferes with the rights 
conferred by the memorandum a compliance with Sec. 153 
is sufficient {Re. Nordberg, Ltd., (1915) 2 Ch. 439). A 
company which had capital divided into ordinary and pre- 
ference shares, resolved in connection with certain unissued 
preference shares to convert them into ordinary shares and 
to attach to the preference shares a right to participate 
pari passu with the ordinary shares in the surplus profits. 
To give effect to this, resolutions were passed and con- 
firmed, both at the general meeting of the company and at 
the special meeting of preference shareholders. A separate 
meeting of ordinary shareholders was not held, but in 
spite of that the Court confirmed the special resolution on 
the ground that it was unnecessary that ordinary share- 
holders’ separate meeting should be held {Re. Stewart 
Precision Carburettor Co., (1912) 23 T. L. B. 336). 
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Forms of articles re. consolidation and sub-division of 
^shares are as follows : — 

The company may from time to time by special resolution 
sub-divide or consolidate its shares, or any of them, and 
the special resolution whereby any share is sub-divided 
or any shares are consolidated, may determine that, as 
between the holders of the shares resulting from such 
sub-division or consolidation, one or more of such shares 
shall have some preference or special advantage as 
regards dividend, capital, voting or otherwise over or 
as compared with the others or other. 

An alternative form is as foUows : — 

1. The company may also, by special resolution, sub-divide or, 

by ordinary resolution, consolidate its shares or any of 
them. 

2. The special resolution whereby any share is sub-divided may 

determine that, as between the holders of the shares 
resulting from such sub-division, one or more of such 
shares shall have same preference or special advantage 
as regards dividend, capital, voting, or otherwise over 
or as compared with the others or other. 

Another alternative form is as follows : — 

The company alter the conditions of the memorandum by 
ordinary resolution as follows : — 

(a) consolidate and divide all or any of its share-capital 

into shares of larger amounts than its existing shares. 

(b) cancel shares which at the date of the passing of such 

ordinary resolution have not been taken or agreed to 
be taken by any person and diminish the amoimt of 
its share-capital by the amount of the ^ shares so 
cancelled. 

and by special resolution 

(c) sub-divide its shares or any of them into shares of 

smaller amounts than are fixed by the memorandum, 
subject nevertheless to the provisions of the Act in 
that behalf and so that as between the holders of the 
shares resulting from such sub-division, one or more 
of such shares may be given any preference or advant- 
age as regards dividend, capital voting or otherwise 
over the others or any other of such shares. 

Form of articles with reference to modification of 
Tights of shareholders is as follows : — 
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Whenever the capital, by reason of the issue of preference^ 
shares or otherwise, is divided into different classes or 
share, all or any of the rights and privileges attached' 
to each class may be modified, commuted, affected,, 
abrogated, or dealt vrith by agreement between the 
company and any person purporting to contract on 
behalf of that class, provided such agreement is ratified 
in writing by the holders of at least three-fourths in 
nominal value of the issued shares of the class, or is 
confirmed by an extraordinaiy^ resolution passed at a 
separate general meeting of the holders of shares of that 
class and all the provisions hereinafter contained as to* 
general meetings, shall miitatu mutandis, apply to* 
every such meeting, but so that the quorum thereof 
shall be members holding, or representing by proxy one- 
fifth of the nominal amount of the issued shares of the 
class. This clause is not to derogate from any power 
the company would have had if this clause were 
omitted. 

The alternative form is as follows : — 

Whenever the capital, by reason of the issue of preference 
shares or otherwise, is divided into different classes of 
shares, all or any of the right and privileges attached 
to the different classes of shares in the capital for the 
time being of the company, may be modified, commuted, 
affected, or abrogated, by agreement between the com- 
pany and any person purporting to contract on behalf 
of that class, provided such agreement is confirmed by 
an extraordinary resolution passed at a separate general 
meeting of the holders of the shares of that class, and 
all the provisions hereinafter contained as to general 
meetings shall, mutatis mutandis, apply to every such 
meeting, but so that the quorum thereof shall be 
members holding or representing in person or by proxy 
one-fifth of the nominal amount of the issued shares 
of the class. This article is not to derogate from any 
powers the company would have if it were omitted. 

FORMS OF RESOLUTIONS AS TO 
CONSOLIDATION OF SHARE 

Simple Consolidation 

Resolved That the existing share-capital of the company 
of 7,000 shares of Rs. 500 each fully paid in the capital of this^ 
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■company be consolidated in such manner that every two of the 
■existing two shares of Rs. 500 each shall constitute one share of 
Rs. 1,000 each fully paid and that existing certificates be caUed 
sin and cancelled and in lieu thereof new certificates be issued. 

'Consolidation of Two Classes of Shares into One 

Resolved : — That the capital of the company be reorganised 
•and consolidated by amalgamating the present 1,000 fully paid 
ordinary shares of Rs. 500 each with the fully paid 1,000 pra- 
ference shares of Rs. 500 each into one single class of ordinary 
shares of Rs. 1,000 each fully paid, ranking pari passu in all respects 
as well as with regard to dividends and that the memorandum of 
:association be altered accordingly. 


:Sub-division of Shares 

Here a similar rule is provided by sub-clause (d) of 
S. 50 under which a company can sub-divide its shares 
into shares of smaller amount, the only condition being 
that the proportion between the amount paid and the 
amount, if any, unpaid on each reduced share shall be 
the same as it was in the case of the share from which 
the reduced share is derived. Here it may be stated that 
S. 55 lays down that if a reorganisation of share-capital 
is to be made, the Court may, in sanctioning a sub-division, 
allow such adjustment to be made as where the amount 
unpaid may not be equally divided between the resulting 
shares {In re. Doloswella Rubber & Tea Estates, 
Limited, (1917) 1 Ch. 213). In this case the issued share- 
capital of the company consisted of 640 shares of £500 
each on which £185 per share had been called up and 
paid. The Court under S. 46 (a) of the English Com- 
panies Consolidation Act of 1908, which corresponds to 
:S. 55 (1) (o) of our Act, sanctioned a special resolution 
reducing this capital by (o) dividing each issued share of 
£500 into five shares of £100 each; (b) apportioning 
the £185 called up on each issued £500 share equally 
between three of the £100 shares resulting from such sub- 
•divisions leaving a liability of £38-6-8 on each of such 
three £100 shares, and (c) surrendering for reissue when 
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required the remaining wholly unpaid two shares of £100 
each. 

The rule as to making the memorandum of associa- 
tion accord with the resolution as soon as the sub-divisioa 
is effected has to be observed in this case as in all former 
cases, and a copy of such resolution also has to be filed 
with the registrar within 15 days of the date of confirma- 
tion as provided for by S. 52. 

Forms of Resolutions as to Sub-division in 
case Fully Paid Shares 

Resolved : — That the existing 1,000 shares of Rs. 1,000 each 
in the capital of this company issued and fully paid-up be divided 
into 2,000 fully paid shares of Rs. 500 each. 

In Case of Partly Paid Shares 

Resolved ; — ^That existing 1,000 shares of Rs. 1,000 each in 
the capital of this company with Rs. 600 on each share paid-up be 
divided into 10,000 shares of Rs. 100 each upon each of which a. 
sum of Rs. 60 shall be credited as paid-up. 

Cancellation 

In connection with cancellation, a company limited 
by shares is permitted by sub-clause (c) of S. 50 (1) to 
do so if so authorised by its articles. These shares are 
those which at the date of the passing of the resolution 
have not been taken up or agreed to be taken up by any 
person and thereby diminish the amount of shares so 
cancelled. This power is in addition to the power which 
is specifically given by S. 55 for reduction, because in case 
of this cancellation, the confirmation of the Court is not, 
necessary, but the company can act of its own accord in 
accordance with the provisions of its articles. This can- 
cellation is not, in fact, a reduction of share-capital under 
Sec. 55 and thus this power is in addition to the power 
given by Sec. 55. All other shares cannot be cancell^ but 
can only be reduced under the procedure laid down for 
reduction (Sorabji v. Ishwardas, (1896) 20 Bom. 664; 
Bkmbhcd v. Ishwardas, (1894) 18 Bom. 152). 
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Forms of Besolution as to Cancellatioii of 
Unissued Shares 

Resolved : — ^That the nominal capital of the company be 
reduced from Rs. 5,00,000 to Rs. 4,00,000 by cancellation of 100 shares 
of Rs. 1,000 each which have not been issued. (Or which have not 
been taken up or agreed to be taken up by any person). 

Reduction of Capital 

With reference to the reduction of capital S. 55 (1) 
expressly lays down that in case a company limited by 
shares takes any action which involves the reduction of 
the liability o£ the shares issued or paid-up, this reduction 
shall only be made in the following three cases subject to 
the confirmation of the Court, if authorised by its articles, 
by a special resolution ; — 

(o) To extinguish or reduce the liability on any of the 
shares, in respect of share-capital not paid-up; or 

(6) Either with or without extinguishing or reducing liability 
on any of its shares, cancel any paid-up share-capital 
which is lost or unrepresented by available assets; or 

(c) Either with or without extinguishing or reducing liability 
on any of its shares, pay off any paid-up share-capital 
which is in excess of the wants of the company, smd 
may, if and so far as is necessary, alter its Memorandum 
by reducing the amoimt of its share-capital and of its 
shares accordingly. 

The provision in S. 55 (1) (c) also applies to capital 
which can only be called up in case of a liquidator 
(Midland Railway Carriage Company, (1907) W. N. 176). 
The resolution under Section 55 may provide for the return 
of capital on the footing that the amount so returned 
or any part thereof may be again called up (In re. Brown 
Sons dk Co., (1931) Crt. of Sess. S. C. 701). \^en deferred 
shares were reduced and converted into ordinary shares the 
scheme was approved though opposed because the articles 
gave power to reduce by “paying off or cancelling lost 
capital, reducing liability on shares or otherwise as may 
seem expedient. In this case it was also held that presence 
of olber class of shareholders at a class meeting did not 
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invalidate proceedings as they did not vote either by show 
of hands or at the poll (In Re. Imperial Chemical Indus- 
tries Ltd., (1936) 1 Ch. D. 587). 

It is further provided that this special resolution 
under this Section is to be called a “ resolution of reduc- 
tion of the share-capital.” It may incidentally be added 
that S. 54A also provides that no company limited by shares 
shall have power to buy its own shares or the shares of a 
public company of which it is a subsidiary company unless 
the consequent reduction of capital is effected and sanc- 
tioned in the manner provided by Ss. 55 to 66. This last 
provision is only a codification of the principal enunciated 
in two leading cases by the House of Lords, viz., (1) Trevor 
V. Whitworth, (1887) 12 A. C. 409; and (2) British and 
American Trustee Corporation v. Couper, (1894) A. C.- 
399). The point to be remembered in connection with 
reduction is that any arrangement concerning the com- 
pany’s capital, which has the effect of reducing the capital, 
is invalid unless and until it is confirmed by the Court 
(Bhimbhai v. Ishwardas, (1894) 18 Bom. 152). The 
principle on which the Court acts in connection with reduc- 
tion of capital is to see that (1) the creditors are not pre- 
judiced; and (2) that the reduction is fair and equitable to 
the members and as between the different classes of members 
(Poole v. National Bank of China, Ltd., (1907) A. C. 229). 
It will also be noticed that the section requires that there 
must be a power in the articles to reduce and therefore it 
has been held that if the power in memorandum only is 
taken it is ineffective (Re. Dexine Patent Packing & 
Rubber Co., (1903) 88 L. T. 791). In case the articles do 
not give this power it is quite open to the company to take 
that power by altering the articles and in a subsequent 
meeting by another special resolution authorise the reduc- 
tion (Re. Patent Invert Sugar Co., (1885) 31 Ch. D. 
166). As we have already seen here under Sec. 55 the 
reduction of capital is quite apart and distinct from the 
cancellation of capital as dealt with in connection with 
Sec. 50. In connection with this section we have to con- 



ALTERATION IN THE MEMORANDUM OF ASSOCIATION 201 

eider the reduction of issued capital. Of course there is 
no objection to combine the reduction of imissued capital 
with that of issued capital, and issued capital may be 
reduced whether fully paid-up or not (Re. Anglo- 
French Exploration Co., (1902) 2 Ch. 845). We have 
known one more method of reducing capital, viz., by for- 
feiture of shares for non-payment of calls or surrender of 
shares under the special powers reserved in the articles. 
In case of an unlimited company also it can provide by its 
memorandum and articles for a return of capital to its 
members (Re. Borough Commercial and Building Society, 
(1893) 2 Ch. 242). The question that the Court has to 
■decide when an application for reduction is made is whether 
the reduction is fair and equitable as between different 
classes of shareholders and whether the Court ought to 
refuse its sanction to the reduction out of regard to the 
interests of those members of the public who may be in- 
duced to take shares in the company, in this case the 
creditors not being concerned in the question {Poole 
V. National Bank of China, Ltd., (1907) A. C. 229, 
see remarks of Lord Macnaghten on page 239, para 2). 
Where a reduction works unjustly on the minority it will 
be disallowed {Barrow Haematite S. Co., No. 2, (1900) 
2 Ch. 846). Where founders’ shares were sought to be 
extinguished and a larger number of ordinary shares were 
proposed to be issued the scheme was disallowed as it 
amounted to issue at a discount {Development Co. of 
Central and West Africa, (1902) 1 Ch. 547). This reduc- 
tion of capital may be effected in any maimer provided the 
sanction of the Court is obtained and any other course in 
order to bring about this reduction without such sanction 
is entirely forbidden, such as the purchase of the company’s 
shares by the company itself or of the rights of members 
or a sub-division of shares in which the amount unpaid is 
not equally divided between the resulting shares {British 
■and American Trustee and Finance Corporation v. Couper, 
(1894) A. C. 399; DolosweUa Rubber Estates, (1917) 1 
€h. 213). This reduction may be effected not only where 
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capital sought to be written off is lost or is unrepresented 
by realisable assets, but also where there is no loss of 
capital or where there is a substantial reserve fund created 
out of the undivided profits {Caldwell v. Caldwell & Co., 
(1915) W. N. 70; Poole v. National Bank of China, (1907) 
A. C. 229). A company having power under its articles 
to reduce capital by paying off, cancelling lost capital, 
reducing the liability on its shares “ or otherwise as may 
seem expedient” was entitled to reduce its capital in any 
manner authorised by statute {In re. Imperial Chemical 
Industries, Ltd., (1936) 1 Ch. D. 58). In the same case it 
was also held that the presence of the shareholders of other 
class at a class meeting of shareholders of a class did not 
invalidate the proceedings as others were not voting at 
it; and that the directors were not bound to disclose their 
holdings to the shareholders in their circulars explaining the 
scheme of reduction. Reduction of course takes effect only 
on registration of the minutes as required by the Act (S. 61) . 
There is the important question as to the rights of class 
shareholders where the company’s capital is divided into 
preference and ordinary shares and a reduction is sought to 
be effected. Here there would be no objection to pro- 
portionately reduce both preference and ordinary shares 
though the preference shareholders under such circiun- 
stances may get a reduced dividend {Bannatyne v. Direct 
Spanish Telegraph Co., (1887) 34 Ch. D. 287; Mackenzie & 
Co., (1916) 2 Ch. 450). If however the preference shares 
carry preferential rights not only on dividends but also 
in connection with the distribution of capital in liquidation 
it was held that the reduction should be made upon ordinary 
and deferred shares alone {Quebrada Copper Co., (1889) 
40 Ch. D. 363). Where the rights of various classes of 
shareholders can be varied imder powers given in the 
articles, the reduction of capital is sanctioned in a proper 
way although it may affect the voting powers of the 
respective classes of shareholders {Re. James Colmer, 
(1897) 1 Ch. 524), The company’s capital may be divided 
into ordinary and preference shares and then the reduction 
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may equally reduce both these classes of shares although 
the resulting effect will be to give the preference share- 
holders a lower rate of dividend (Bannatyne v. Direct 
Spanish Telegraphic Co., (1887) 34 Ch. D. 287; Mackenzie- 
& Co., (1916) 2 Ch. 450). However, where preference- 
shares carry preferential rights as to distribution of capital 
in liquidation also the best course is to reduce ordinary 
and deferred shares only (Quebrada Copper Co., (1889) 
40 Ch. D. 363). Otherwise equal proportion would have- 
to be reduced unless the ordinary shareholders understand: 
and assent to the scheme {Floating Dock Co., of St. 
Thomas, (1895) 1 Ch. 691; Poole v. National Bank of 
China, (1907) A. C. 229; see also The Union Plate Glass^ 
Co., (1889) 42 Ch. D. 516; Barrow Haematite Steel Co.,. 
No. 2, (1900) 2 Ch. 846 and (1901) 2 Ch. 746). According: 
to Sec. 57 in order to effect reduction a resolution should 
be passed by the company and on and from the making' 
of the order confirming the reduction the company must 
add to its name until such date as the Court may fix the- 
words “ and reduced ” as the last words in its name andi 
those words shall, vmtil that date, be deemed to be part, 
of the name of the company provided of course where tho- 
reduction does not involve either the diminution of any 
liability in respect of unpaid share-capital or the payment: 
to any shareholder of any paid-up share-capital, the Court 
may, if it thinks expedient, dispense altogether with the- 
addition of the words “ and reduced ” (S. 57) . The usual 
procedure laid down is that where the proposed reduction^ 
involves diminution of liability in respect of unpaid share- 
or the payment to any shareholder of any paid-up share- 
capital or in any other case if the Court so directs every 
creditor of the company who at the date fixed by the- 
Court is entitled to any debt or claim which debt if that 
debt was at the commencement of the winding up of the- 
company would be admissible in proof against the com- 
pany shall be entitled to object to the reduction (S. 58). 
In these cases the Court settles the list of creditors who> 
are thus entitled to object and for that purpose shall 
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sscertain as far as possible without requiring an application 
from any creditor the names of those creditors and the 
nature and amount of their debts or claims. The Court 
may publish notices fixing the day or days within which 
the creditors not entered on the list are to claim to be so 
entered or are to be excluded from the right of objecting 
to the reduction. If any of these creditors does not 
consent to the reduction, the Court may dispense with the 
consent of the creditor on the company securing payment 
'of his debt or claim by appropriating as the Court may 
direct such amount if any that the company admits or 
though not admitting same is willing to provide for it. 
If the company does not admit or is not willing to provide 
for the full amount of the debt or claim or the amount 
is contingent or not ascertained, then an amount may 
be fixed by the Court after the necessary enquiry and 
adjudication as if the company was being wound up by 
the Court (S. 59). After ascertaining that every 
creditor who was entitled to object has either given his 
consent to the reduction or his claim has been discharged 
■or has been determined or secured, the Court may make 
an order confirming the reduction on such terms and 

•conditions as it deems fit (S. 60). In connection with 
the obtaining if consent of creditors and securing the 
dissentient creditors in one case where names of the 

holders of debentures to bearer could not be ascertained 
the Court allowed the unanimous resolution of a meeting 
•of debenture-holders representing eighty-seven per cent 
to be reckoned as equivalent to the consent of all 

{Hydraulic. Power & Smelting Co., (1914) 2 Ch. 187). 
It may be added that even in case of capital represented 
by fully-paid stock reduction can be allowed on the 

footing of say every one pound of stock reduced for every 
so many shilling of stock as may be desired {House 
Property & Investment Co., (1912) 56 S. J. 505). Section 
'•61 then makes compulsory the registration of the order 
•of the Court confirming the reduction with the registrar 
•of joint stock companies and the notice of the registration 
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has to be published in such manner as the Court masr 
direct. The Court also adds that the order shall take 
effect on registration and not before. The registrar has- 
to certify this registration of the order and minute and 
his certificate is conclusive evidence that all the require- 
ments of the Companies Act respecting the reduction of 
the share-capital have been complied with and that the 
share-capital of the company is such as is stated in the 
minute. The minute when registered will be deemed to 
be substitute for the corresponding part of the memoran- 
dum of the company and is valid and imalterable as if 
it has been originally contained therein. This minute 
shall also be embodied in other copies of the memorandum 
issued after its registration. Non-compliance or default, 
entails a fine not exceeding Rs. 10 for each copy in respect 
of which the default is made, and the oflScers of the 
company who knowingly or wilfully authorise or permit the 
default shall be liable to the like penalty (S. 62). In 
one case while the Court confirmed the scheme as on 
the whole fair and equitable it made a term of its con- 
firmation that the cost of a dissentient shareholder while 
assisting the Court by his criticism of the scheme should 
be provided for by the company {Re. De La Rue Thomas 
& Co., Ltd., (1911) 2 Ch. 361). The Court can even 
reduce some of a particular class of shares without 
altering or reducing others of the same class [Union Plate 
Glass Co., (1889) 42 Ch. D. 516; Pinkney <& Sons Steam- 
ship, (1892) 3 Ch. 125). It can also sanction an altera- 
tion or reduction in a proper case which involves the 
voting rights of the shareholders {Continental Union Gas, 
(1891) 7 T. L. R. 476). In another case a reduction of 
capital was attempted to be made by a resolution 
authorising both the past payments made out of profits 
as well as payments to be made in future to be treated 
as return of capital it was held that the resolution was 
void in so -far as it had a retrospective or prospective 
effect {Be. Piercy In Whitwham v. Piercy, (1907) 1 Ch. 
289; 96 L. T. 868) c The question of reduction of capital- 
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is usually a question of compromise between the interested 
parties and in case in a compromise the preference share- 
holders agree by a sufficient majority to forego the arrears 
of cumulative dividends the arrangement is not ultra vires 
{Oban and Avltmore Glenlivat Distillery, (1904) Crt. of 
Sees. 5 F. 1141). In another case an attempt was made to 
pay out from the accumulated profits of certain amotmt by 
way of reduction of capital to the holders of ordinary shares 
of the company who were fully paid, and not to the 
residue who were not fully paid, it was held that the 
;Bection could not be construed as only authorising the 
jetum of capital to the whole class of shareholders among 
'Whom the accumulated profits were divisible and therefore 
.the resolution was not ultra vires {Neale v. City of 
Birmingham Tramways Co., (1910) 2 Ch. 464). As far 
as the reduction of the capital is concerned if there is no 
power in the articles, the special resolutions altering the 
■articles should be passed at one meeting and at the next 
; subsequent meeting another special resolution as to reduc- 
ition to be effective has to be passed, but the same cannot 
Jje done here by one and the same special resolution (Be. 
J*atent Invert Stigar Co., (1886) 31 Ch. D. 166). It has 
.been held that when a i>etition is made for the reduction 
.of the capital of a company by paying off excess capital 
it must be stated that the capital proposed to be paid 
..off is in excess of the wants of the company (Be. Tarapaca 
TocapUla Nitrate Co., Ltd., (1917) 62 Sol. J. 122). 
In one case where the Court was petitioned for reduction 
.of capital with a view of cancelling of capital which was 
lost or was unrepresented, it has been held that the list 
,of creditors of or class certificate of creditors on the order 
.of petition must be advertised (Be. London and Canada 
_Pl(ite Glass Insurance Co., Ltd., (1885) 55 L. T. 486). 
But in case of a reduction which involved the diminution 
..of liability in respect of unpaid capital and the return 
..of paid-up capital to shareholders even where the com- 
pany had no debts unsatisfied, the Court held that it could 
:iiot dispense with the settling of the list of creditors 



AI/TEBATION IN THN MBMOBANDUM 07 ASSOCUXION 207 


according to the procedure laid down by the Act (Be, 
Latnson Store Service Co., Ltd.; Re. National Reversionary 
Investment Co., Ltd., (1895) 2 Ch. 726). Under Sec. 65 
of our Act a special resolution was passed returning a 
part of the amount of each share to be again called up 
if necessary, which was held to be competent imder the 
Section (In Re. Brovm Sons & Co., (1931) S. C. 701). 
Where the creditors on the list are residing abroad the 
company may get the order of reduction passed by bring- 
ing into the Court the amoimts of such creditors demands 
as appearing on the list and giving them notice of their 
having done so (Re. West India and Pacific Steamship 
Co., (1868) 19 L. T. 310). Where a reduction is effected 
simultaneously with sub-division the minute should state 
the facts as to sub-division but it is not compulsory that 
it should contain the numbers of original shares (Re. 
London and Rhodesian Mining and Land Co., Ltd., (1919) 
36 T. L. R. 87). Notwithstanding that the company is 
in course of winding up, a scheme for reduction or reorgani- 
sation if a company’s capital can be brought forward and 
in case the Court sanctions same the winding up pro- 
ceeding will be stayed by such an order (In Re. Stephen 
WaUers & Sons, (1926) W. N. 236 ; 70 Sol. J. 953). 


Forms of Resolutions for Reduction of Capital 

The resolution for reduction must be so framed as 
to state with sufficient clearness exactly what is sought 
to be done by way of reduction more or less in the 
following form : — 

Resolved : — ^That the capital of the company be reduced from 
Rs. 5,00,000 divided into 500 shares of Rs. 1,000 each to Rs. 3,00,000 
divided into shares of Rs. 300 each and that the said reduction be 
effected by reducing the nominal amount of the said shares to 
Rs. 300 each extingxiishing the liability in respect of the uncalled 
capita] on the said shares to the extent of Rs. 200 per share. 

In case of capital which has been reduced by cancel- 
lation of that part which has been lost or is unrepresented 



208 


INDIAN COMPANIES MANUAL 


by available assets the resolution may be passed in the 
following form : — 

llESOLVEa) : — That the capital of this company be reduced from 
Rs. 5,00,000 to Rs. 4,00,000 and that such reduction be effected by 
cancelling the capital which has been lost or is unrepresented by 
available assets to the extent of and by the cancellation of Rs. 100 
per share upon each of the shares of Rs. 500 of this company thereby 
reducing the nominal amount of the shares from Rs. 500 each to 
Rs. 400. 

In the case where the reduction is to be effected by 
cancellation of a certain number of shares which were 
not issued to the public at all, the resolution will take 
the following form : — 

Resolved : — ^That the capital be reduced from Rs. 5,00,000 to 
Rs. 4,00,000 by cancellation of 200 shares of Rs. 500 each which have 
not been taken up or agreed to be taken up by any person. 

The general principle in connection with reduction 
is that where there is any unfairness to any class of 
shareholders the Court leaves it to the prescribed majority 
of shareholders to decide whether there should be a reduc- 
tion of capital and if so how that should be carried into 
effect [British & American Trustee Corporation v. Couper, 
(1894) A, C, 399; De La Rue & Co., (1911) 2 Ch. 361). 
The only point to be seen is that the rights of the creditors 
do not intervene. 


Forms of Articles Empowering Reduction of Capital 

The company may, from time to time, by special resolution^ 
reduce its capital by paying off capital or cancelling 
capital which has been lost or is unrepresented by 
available assets, or reducing the liability on the shares, 
or otherwise, as may seem expedient, and capital may 
be paid off upon the footing that it may be called up 
again or otherwise; and paid up capital may be can- 
celled as aforesaid without reducing the nominal amount 
of the shares by the like amount to the intent that the 
impaid and callable capital shall be increased by the 
like amount. 
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An altemative fonn of article : — 

The company may, from time to time, by special resolution, 
reduce its share-capital in any way authorised by law and in 
particular, may pay off any paid-up share-capital upon the footing 
that it may be called up again or otherwise, and may, if and so far 
ns it is necessary, alter its memorandum of association by reduciwit 
the amount of its share-capital and of its ^ares accordingly. 

The scheme of reduction will only be allowed to pass 
if it is for an object contemplated by the act and thus 
in one case where the company had issued shares at a 
•discount and sought to extinguish the remaining liability 
by writing down the capital such reduction was not 
.allowed (Re. New Chile Gold Mining Co., (1888) 38 Ch. 
D. 475). Later on a more level construction was placed 
•on the question of the object of the Act and where shares 
were reduced and paid off under circumstances which were 
•considered to be not quite regular the capital was allowed 
to be reduced by the Court by cancelling the shares 
(Midland Railway Carriage Co., (1907) W. N. 175). In 
.another case where an attempt was made to extinguish 
the founders’ shares and issue a greater number of ordi- 
nary shares in exchange, the application was refused 
because an unlawful object namely an issue of the ordi- 
nary shares at a discount was contemplated (Development 
Co. of Central and West Africa, (1902) 1 Ch. 547). Of 
•course when shares are once reduced they must be reckoned 
in winding up at the reduced amount (Espuela Land & 
Cattle Co. No. 2, (1909) 2 Ch. 187). 

With reference to the registration of the order and 
minute of reduction of capital Sec. 61 lays down that : — 

(1) “The Registrar on production to him of an order of the 
Court confirming the reduction of the share-capital 
of a company, and on the filing with him of a certified 
copy of the order and of a minute (approved by the 
Court) showing, with respect to the share-capital of 
the company as altered by the order, the amount of 
the share-capital, the number of shares into which it 
is to be divided and the amoimt of each share, and 
the amount (if any) at the date of the legistratitm 


14 



210 


INDIAN COMPANIES MANUAL 


deemed to be paid-up on each share, shall register 
the order and minute. 

(2) On the registration, and not before, the resolution for 

reducing share-capital as confirmed by the order so 
registered shall take effect. 

(3) Notice of the registration shall be published in such 

manner as the Court may direct. 

(4) The Registrar shall certify under his hand the registra- 

tion of the order and minute, and his certificate shall 
be conclusive evidence that all the requirements of 
this Act with respect to reduction of share-capital have 
been complied with, and that the share-capital of the 
company is such as is stated in the minute.” 

Correct Form of Minute and Notice for Reduction 

In the above matter it has been held that the minute 
in the petition for reduction of capital should state that 
the capital has been reduced “ by a special resolution 
confirmed by an order of the High Court of Justice ” and 
in this case it is also suflScient compliance with the statute 
to give such notice in the short form approved in Ee, 
Oceana Development Co., (1912) 56 Sol. J. 537 and (1912) 
W. N. 121, and 138, which has removed the objection to 
the length of the minute {Re. North Pole Ice Co. Ltd.,. 
& Reduced, (1924) W. N. 131). But where the petition 
for reduction of capital does not involve sub-division, 
consolidation, or reorganisation of share-capital the old 
form of minute used in cases of simple reduction is correct 
and it is not necessary to state that the capital has beeu 
reduced by virtue of a special resolution and with the 
sanction of an order of the High Court of Justice {Re. 
Dampney & Co., Ltd., and Reduced, (1924) 68 Sol. J. 
718). The minute must thus state the amount paid upon 
each share and in cases where different amounts are paid 
on each share the same should be indicated by serial 
number of such shares and the amount paid on each. 
Where the shares are renumbered on sub-division, the new 
numbers should be stated but the minute must show the 
sub-division {London & R. M. & Land Co., (1919) 36. 
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T. L. R. 87; Salinas 0 / Mexico, (1919) W. N. 311). 
Forms of Minutes are given in Vol. II Appendix B. 


PROCEDURE AS TO REDUCTION 

The procedure as to reduction is that a special 
resolution giving effect to the reduction sought after it is 
passed as provided by the Indian Companies Act. In case 
the reduction involves a simple cancellation of shares 
which were never taken up, or agreed to be taken up, all 
that is necessary is to register a special resolution with the 
registrar of joint stock companies in proper time. In all 
other cases of reductions, the sanction of the Court must 
be obtained through a petition. All the High Courts 
of India have formulated their own rules in connection 
with these matters under the powers reserved to them 
under the Act. These rules also provide for prescribed 
forms of orders, notices, advertisements, etc., and are 
known as rules and forms applying to company matters. 
After passing the special resolution the following steps 
will have to be taken : — 

(1) Present the petition for confirmation by the 
Court of the resolution of the reduction, the company 
being the petitioner. The petition has to be supported 
by the necessary affidavit as the rules of the High Court 
concerned provide. When the reason for reduction is loss 
of capital, it is usual to state that in the afiBdavit, also 
the reserve fund if there is any (In Hoare & Co., (1904) 
2 Ch. 208). Besides this, exhibits to the afiBdavit should" 
be (1) the memorandum and articles (2) the incorpora-' 
tion certificate (3) the minute book containing the r^so-' 
lutions for reduction (Re. Omnium Investment Co., (1895)' 
2 Ch. 127) and (4) the last balance sheet. Where fully 
paid shares are issued the afiBdavit should state that the 
contract for the same was duly lodged with the registrar.' 

(2) The company must use the words “ ^d 
reduced ” from the date of the presentation of the petition 
to its name as the last words in it unless the Court has 
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sanctioned to dispense altogether with the 
addition of tiiese words which it will do where the Court 
thinks tiiat the reduction does not involve either the 
diminution of any liability in respect of unpaid share- 
capital or the payment to any shareholder of any paid-up 
share-capital (S. 57). 

(3) The company should take directions from the 
Court as prescribed in the rules through a chamber sum- 
mons for directions as to the proceedings which are to 
be taken preliminary to the hearing of the petition such 
as advertising the petition, etc. 

(4) Next an application has to be presented by 
summons in chambers for directions as to the proceed- 
ings to be taken for settling the list of creditors who are 
entitled to object to the proposed reduction. 

(5) The list of creditors has to be prepared and 
presented in the Court with an affidavit made by some 
officer or officers of the company competent to make the 
same, verifying the list of the names and addresses of 
creditors and the nature and amounts of debt due to 
them. 

(6) The notice of the settlement of the list of 
creditors must be published in such newspapers as the 
Court may direct and at the same time the same should 
be served on each creditor whose name is entered on the 
list. 

(7) When the petition comes up for hearing, after 
hearing any creditor or creditors who may be present to 
object, the Court would sanction the reduction if satisfied 
that (1) no creditors are objecting or (2) that in case 
of objection by a creditor his consent has been subse- 
quently obtained or (3) that his debt or claim has been 
,,<^harged or secured (S. 60) . Where the creditor objects 
,to the reduction, the Court may either (1) dispense with 
j&e creditor’s consent or (2) where the company admits 
full amount of debt or claim or though not admitting 
it is willing to provide for it. Court may direct the 
qmeimt to secured or (3) when the company dees not 
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admit the claim or is not willing to provide ior tlM WSt 
amount of the debt or claim or if the amount is cod- 
tingent or not ascertained, then an amount fixed by tibs 
Court may have to be secured as Court may direct. The 
fixing of the amount is made after inquiry and adjudica- 
tion as if the company were to be wound up by the 
Court (S. 59). A landlord’s claim for future rent, was 
held not to be contingent {Palace Billiard Rooms, (1912) 
S. C. 5; see also Telegraph Constrxiction Co., (1870) L. B. 
10 Eg. 384). 

(8) The next step is to produce before the repstrar 
the order of the Court confinning the reduction of share- 
capital and file with him a certified copy of the order and 
of a minute approved by the Court showing, with respect 
to share-capital of a company as altered by the order, 
the amount of the share-capital, the number of shares 
into which it is to be divided and the amount of each 
share and the amount, if any at the date of the regis- 
tration deemed to be paid on each share [S. 61 (1)]. 
The notice of registration of this reduction shall be pub- 
lished in such manner as the Co\irt may direct and 
registrar shall certify under his hand the registration of 
the order and minute. His certificate shall be conclusive 
evidence that all the requirements of the section with 
respect to reduction of share-capital have been complied 
with and that the share-capital of the company is such 
as is stated in the minute [S. 61 (3) (4)]. This minute 
when registered shall be deemed to be substituted for the 
corresponding part of the memorandum of association of 
the company and shall be valid and unalterable as if it 
had been originally contained therein, and shall be em- 
bodied in every copy of the memorandum issued after its 
registration. Any default in complying with this would 
entail a fine not exceeding Rs. 10 for each copy in respSet 
of which the default is made and every officer of the com- 
pany who knowingly or wilfully authorises or permits 
the default shall be liable to a like penalty (S. 62 ). Tile 
liability of every member past and present will How be 
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the difference, if any, between the amount paid or deemed 
to be paid and the amount of the share as fixed by the 
minute of reduction (S. 63) . 

Nora : — Section 64 makes it a punishable offence with imprison- 
ment if any ofl&cer of the company wilfully conceals the 
name of any creditor entitled to object to the reduction 
or wilfully misrepresents the nature or the amount of 
the debt or claim of any creditor. 

The Court may also require the reasons for such 
reduction to be published with such information, in 
regard thereto, as the Court may think expedient with 
a view to give proper information to the public as to the 
causes which led to the reduction (S. 65). This is very 
rare now and is done in exceptional cases say where loss 
is very large and sudden or such other cause {Truman, 
Hanbury B. & Co., (1910) 2 Ch. 498). 

(9) In the case of companies limited by guarantee 
with a share-capital the reduction, if authorised by the 
articles, or increase of the capital, may be made in the 
same manner and subject to the same conditions as in 
case of a company limited by shares. It may be further 
added that the procedure as provided by the sections of 
the Act in connection with reduction cannot be dispensed 
with even though there may be no creditors {Re. Lamson 
Store Service Co., (1895) 2 Ch. 726). 

Nora : — T?ot forms of petition in case of alteration of name, objects 
clause and capital clause, etc., see appendix and index. 

Subsequent Increase of Liability of Members 

In this connection it is now specifically provided for 
by the S. 20A of the Indian Companies (Amendment) 
Act of 1936 that notwithstanding anything in the memo- 
remdum and the articles o/ a company, no member oj the 
cbmpany shail be bound by an alteration made in the 
•memorandum or articles, after the date on which he 
Became a member, if and so far as the alteration requires 
kirn to take or subscribe for more shares than the number 
held by him at the date on which the aUeration is made, 
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or in any way increases his liability as at that date, to 
contribute to the share-capital of, or otherwise to pay 
money to the company. This does not apply to a case 
where the member agrees in writing either before or after 
the alteration to be bound thereby. 


FORFEITURE OF SHARES 

We have seen that the directors are empowered to 
make calls and are imder the duty to recover the amount 
of such calls. Forfeiture affords an excellent method of 
enforcing such payments. This power cannot be exercised 
by the directors or shareholders imless the articles reserve 
the same for them because forfeiture is in fact a reduc- 
tion of capital {Hunt’s Case, (1856) 22 Beav. 55; 
Spackman v. Evans, (1868) L. B. 3 H. L. 171; Hart v. 
Clarke, (1858) 6 H. L. C. 633). I n the last mentioned 
case it was laid down that the power to forfeiT^shares 
is not inherent in a company. Powers to this effect may 
Be introduced in the articles by a special resolution 
(Hawkins v. Antrobus, (1881) 17 Ch. D. 615; AUen\. Gold 
Reefs of West Africa, (1900) 1 Ch. 656). The Table 
“ A,” clause 24 lays down to the effect that, in case a 
member fails to pay any call, or instalment on a call, on 
the date appointed for payment, the directors may serve 
such a member with a notice requiring payment of such 
call, or instalment, and give him at least 14 days’ notice 
within which to pay up the call in arrear, pointing out 
to him that in case of failure to pay, the shares in respect 
of such calls are made will be forfeited. If a defaulting 
member does not pay up in spite of this notice. Table 
“ A,” clause 26, empowers the directors to forfeit the 
shares. This power, of course, will apply to companies 
who have adopted Table “ A ” as their articles fully, or 
partly; otherwise, the special articles must reserve tlaese 
powers. Where shares are allowed to be forfeited, they 
may be re-sold, or reissued, at a value equivalent to the 
amount actually called up on such a share. In re-selling 
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thw, the aetuftl amount which was paid by the share- 
holders on such forfeited shares may be allowed as a 
deduction, but nothing more. This deduction will not be 
treated as an issue at a discount. It should be remem- 
bered that power to forfeit shares should only be exercised 
where there are no prospects of recovering the money due 
and should not release a solvent member from liability 
(Spackman v. Evans, (1868) L. E. 3 H. L. 171; Esparto 
Trading Co., (1879) 12 Ch. D. 191). 

When the forfeiture is thus enforced, the directors 
should see that all the requirements of the articles are 
strictly complied with. Care should be taken in claiming 
the amount of call and interest in the forfeiture notice, 
not to ask for anything more than what is actually due, 
as otherwise, the forfeiture and the notice may be held 
to be bad. In one case, where in the forfeiture notice, 
interest was claimed from the date of call, instead of 
claiming same from the date on which the call was 
payable, the forfeiture was declared to be bad {Johnson 

V. Lytties Iron Agency, (1877) 5 Ch. D. 687). It should 
be also noted that a valid call and default are conditions 
precedent to and _necessary_ for a valid forfeiture. Also 
that when the power of forfeiture is over-exercised direc- 
tors cannot rely on their irregularity and revoke forfeiture 
without consent of contributory. Forfeiture which is not 
strictly in accordance with the procedure laid do^' in the 
afficleC iS xdJV a m {Bhagirath S. & W. Co. v. Balaji 
^Kava/d~P^er, (1930) 32 Bom. L. R. 87). When the 

f f orfeiture is resolved upon, the directors should 'see'that 
the proper quorum is present of the board meeting. 
Iniproper forfeiture may lead to an action for damages 
{New Chile Gold Mining Co., No. 2, (1890) 45 Ch. 598). 
Where articles empower the directors to sell or re-allot 
forfeited shares ss property of the company these should 
be treated as unissued and nothing paid on them even 
though a part is paid for {Wolfe {Thomas) & Son, (1912) 

W. N. 386; Victoria {Malaya) Rubber Estates, (1914) W. 

N. 607). Once the shares are forfeited, the sh areholder 
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is exonerated from liability as to future calls. But he- 
still remains liable for the calls made before the forfeiture 
was eDforced and which were not paid, if the articles of 
fs^the association of that company so provide (Ladies 
Dress Association v. PvXbrook, (1900) 2 Q. B. 376; Randt 
Gold Mining Co. v. Wainwright, (1901) 1 Ch. 184). If 
such a clause is not incorporated in the articles the share- 
holder is free from liability on the calls made and \mpaid 
before forfeiture (Stocken’s Case, (1868) 3 Ch. 415). 

When shares are forfeited according to the powers 
reserved in the articles, after due notice and a proper 
resolution, the amount falls due as from the date of the 
forfeiture resolution, because such an article constitutes 
a special contract between the shareholder and the com- 
pany, whereby the shareholder agrees that in the event 
of shares being forfeited he would be liable to pay the 
allotment or calls money already due with interest. The 
limitation therefore begins to run against the company 
for all the moneys due by him from the date of actual 
forfeiture (Habib Rowji v. Standard Aluminium & Brass 
Works, (1925) 27 Bom. L. R. 574). In a later case it was 
further enunciated that forfeiture under powers in the 
articles of association imposes a new obligation and a new 
debt and therefore limitation runs from the date of for- 
feiture and was governed by article 115 of the Indian 
Limitation Act (Maneklal v. Suryapwr Mills Co., (1928) 
30 Bom. L. R. 549). 

The power to forfeit cannot be exercised collusively 
for the purpose of assisting a shareholder to get rid of the 
shares and retire from the company in fraud of other 
shareholder. In Re. Agriadturalist C. In. Co., (1866)' 
1 Ch. App. 161, where the directors by agreement with a 
shareholder wrongfully declared his share forfeited on the 
excuse of non-payment of a call, and the company went 
into liquidation twelve years thereafter, the whole arrange- 
ment was declared void and the shareholder was ordered 
to be replaced on the list of contributories. < 

In Re. Agency Land Finance Co., (1904) 20 T. 
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X. R. 41,^here the company had, by a deed, given a 
>charge on the uncalled capital of the company to the 
•debenture holders, it was decided that in spite of this 
charge, the directors can forfeit the shares according to 
powers reserved to them in the articles of association. In 
:some articles powers are reserved to directors to annul 
forfeiture upon such terms as they think fit and that 
notwithstanding forfeiture the shareholder can be reinstated 
and forced to pay future calls. This power dannot be 
•exercised without the shareholder agreeing, and unless 
that is done, is inoperative {In Re. Exchange Trust, Ltd., 
<1903) 1 Ch. Ill) y 

When the company is in liquidation the right of for- 
ieiture m^ be enforced by the liquidator through the 
ihelp''bf directors {Fairbaim Engineering Co., (1893) 3 
^ Ch. 450) . ylt has been further held that when forfeited 
.shares are sold, the purchaser of the shares cannot vote 
•until all the calls are paic^ (Randt Gold Mining Co. v. 
Wainwright, (1901) 1 Ch. 184) .^t has also been held 
that the right of forfeiture, if vested in directors, should 
•be exercised for the benefit of the company, and that, if 
not so bona fide exercised, the forfeiture may be set asid^^ 
{Re. Esparto Trading Co., (1879) 12 Ch. D. 191). If 
there is a clause in the company’s articles to the effect 
that, in case a shareholder were to take any proceedings 
ngainst the company the shares will be forfeited, such a 
clause will be void and inoperative {Peveril Gold Mines, 
Ltd., (1898) 1 Ch. 122). It may be further added that 
when the directors have exercised the right bona fide, 
equity will not give any relief against it {&parks v. 
Liverpool Waterworks Co., (1807) 13 Ves. 428). 

Of course a collusive forfeiture would be entirely 
invalid with the result that the shareholder will remain 
a member {Spackman v. Evans, (1868) L. R. 3 H. L. 171). 
There cannot also be an article giving power of forfeitme 
of share with a view to enforce the company’s lien for 
non-payment of 'debt because that would bq, illegal as a 
xeduction of capital and also as a clog on the equity of 
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redemption {Hopkimon v. Mortimer & Co., (1917) 1 Ch. 
646). In another case decided later where the powers tc 
forfeit for non-payment of calls eidsted it was held that 
the forfeiture was good as it was effected under the said 
power only which was valid {Re. Bolton ex-parte North 
British Artificial Silk, Ltd., (1930) 2 Ch. 48). Of course 
care should be taken that the forfeiture is carried out by 
* duly constituted board of directors properly appointed 
and when a quorum is present {Garden GuUy Co. v. 
McLister, (1875) 1 A. C. 39; Bottomley’s Case, (1881) 
16 Ch. D. 681). Of course if in every other respect the 
forfeiture is regular a simple irregularity such as the 
failure to inform the member, or strike his name off the 
register, will not invalidate the forfeiture {Lyster’s Case, 
(1867) 4 Eq. 233). The Court would interfere and restrain 
& forfeiture if the shareholder is seeking to rescind his 
contract {Lamb v. Sambas Rubber Co., (1908) 1 Ch. 845; 
Jones V. Pacaya Rubber Co., (1911) 1 Q. B. 455). The 
shareholder who wants to challenge the forfeiture must 
not lose time because if the shares are sold away to a bona 
fide purchaser, the title of the buyer will be perfect in 
which case the shareholder will only get damages {New 
Chile Gold Mining Co., No. 2, (1890) 45 Ch. D. 598). 
The shareholder has also the remedy when the forfeiture 
is threatened improperly to move the Court to restrain 
the forfeiture by injunction {Jones v. North Vancouver 
Land Co., (1910) A. C. 317). The Limitation nms for 
the suit from the date of forfeiture because the liability 
arises under the clause which constitutes a special con- 
tract {Habib Rowji v. Standard Aluminium Co., Ltd., 
(1925) I. L. R. 49 Bom. 715). Articles usually while 
laying down the power of forfeiture state that in spite of 
the forfeiture the shareholder concerned will remain 
responsible for the calls already made. . In the absence 
of such a clause the shareholder will be free frpin liability 
for past , as well as future calls, but where the company 
is woirnd up within a year of forfeiture he .will, bp liable 
as a past member imder Sec. 156 {Stocken’s' Case, (1868) 
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3 Ch. 415; Re. Allahabad Trading Co., (1869) 
I. N. W. P. H. Crt. Reports 101, Creyke’s Case, (1869) 
L. R. 5 Ch. Appl. 63). Of course if the shares were allotted 
to him under fraud by the company, or its agent, the 
shareholder can repudiate the bargain and defend an action 
for calls even after the forfeiture {Aaron’s Reefs v. Twiss, 
(1896) App. Ca. 273), and the forfeiture can be cancelled 
with the consent of the former owner {Exchange Trust, 
(1903) 1 Ch. 711). The company or its liquidator may 
in some cases be precluded from setting up that a forfei- 
ture is invalid owing to irregularities in forfeiture {New 
Sombrero v. Erlanger, (1878) 3 A. C. 1213). A valid for- 
feiture holds good against the liquidator {Dawe’s Case, 
(1868) L. R. 6 Eq. 232). It also holds good even though 
the shareholder’s name is not struck off from the register 
of members {Lyster’s Case, (1867) 4 Eq. 233). Laches 
on the part of a shareholder may prevent him from getting 
relief against forfeiture when the same is irregular, but 
not when the same is void {Rule v. Jewell, (1881) 18 Ch. 
D. 660; BeUerby v. Rowland & M. S. Co., Ltd., (1902) 
2 Ch. 14). The company cannot prove in bankruptcy of 
a person whose shares have been forfeited for anything 
more than the difference between the amount of unpaid 
capital at the date of forfeiture and the amount received 
from subsequent holders of the shares {Re. Bolton ex- 
parte North British A. S. Ltd., (1930) 2 Ch. 48). Fre- 
quently articles provide that the amount due on forfeiture 
is recoverable with interest if any in which case the interest 
is recoverable from the date on which the call was payable 
till forfeitiue, not otherwise {Faure Electric A. Co. v. 
PhiUipart, (1888) 58 L. T. 525; Stocken’s Case, (1868) 3 Ch. 
Ap. 412). If however, the payment of calls is guaranteed 
the company by forfeiting on non-payment of calls releases 
the surety from his liability {Darwen & Pearce, (1927) 
il Ch. 176). /There is no objection of course while resell- 
'ing the shares that are forfeited if the credit is given to 
&e buyer for money already received, because the reallot- 
meot is not in law an issue of shares and thus the piin- 
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ciple that shares cannot be issued at discount does not 
apply^ (Mormon v. Trustees’ Executors Corporation, 
(1898) W. N. 154, 68 L. J. Ch. 11). On a reduction of 
capital forfeited shares have been treated as unissued 
where sums had already been received in respect of shares 
{Re. Oceana Development Co., Ltd., (1912) 66 Sol. J. 
537). With reference to reduction of capital it has been 
laid down that a voluntary transfer of fully paid shares 
to a trustee to hold them for the benefit of the company 
is not a reduction of capital and is therefore valid {Kirby 
V. Wilkins, (1929) 2 Ch. 444). In case of deceased 
member so long as his name remains on the register of the 
members his estate will be liable {New Zealand Gold 
Company v. Peacock, (1894) 1 Q. B. 622; Bombay Burma 
Trading Corporation v. Smith, (1894) 19 Bom. 1; 

TrHcumdas Mills v. Haji Saboo, (1902) 4 Bom. L. R. 215). 
The sole surviving co-partner of a Hindu shareholder who 
is dead cannot be registered in respect of the deceased 
shareholder without producing probate or letters of adminis- 
tration if the company’s articles of association make it a 
condition precedent {Bank of Bombay v. Ambalal, (1900) 
24 Bom. 350). The company or the liquidator are pre- 
cluded from setting up that the forfeiture is invalid owing 
to irregularities {New Sombrero v. Erlanger, (1878) 3 A. 
C. 1213). A defendant who resists a forfeiture on the 
ground that he was induced to take shares by misrepre- 
sentation, must show that he was not guilty of delay {First 
National Re-insurance Co. v. Greenfield, (1921) 2 K. B. 
260) . Simply because there was an execution of the charge 
on imcalled capital in favour of the trustees for the deben- 
ture holders it was held that the power of the directors 
to forfeit for non-payment of calls was not lost {Re. 
Agency Land and Finance of A. Ltd. v. Agency Land & 
Finance Co. of A. Ltd., (1904) 20 T. L. R. 41). A call 
which fell due while the moratorium was in force was 
coi^dered declare to be invalid and where the directors 
forfeited the shares for non-payment of such a call it was 
also declared bad {Barges v. 0. H. N. Gassis Ltd,, (1914) 
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31 T, L. B. 59) . ^li must however be noticed that the 
forfeiture cannot be used for the purpose of buying out 
shareholders with whom there is a quarrel or to pay 
money of the company to the shareholders who wish to 
retire even where the articles appear to authorise such a 
course {Morgan’s Case, (1849) 1 Mac. & G. 225; Trevor/' 
V. Whitworth, (1888) 12 A. C. 409). Of course, there would 
be no objection if the directors or other members paid out 
shareholders by paying their own money as purchasers 
{Trevor v. Whitworth, (1888) 12 A. C. 409). /k clause 
in the articles that the shares will be ipso facto forfeited 
on non-payment of calls will not take effect until directors 
declare the forfeiture/tBfggi's Case, (1865) 1 Eg. 309). A 
company cannot cancel the shares it has forfeited as the 
Act only recognises the cancellation of unissued shares 
{Marshall v. Glamorgan, (1868) 7 Eg. 129). 

/^t may be added that, if the shares are wrongfully 
forfeited, the shareholder concerned is entitled to bring 
an action to set the forfeiture aside and also to prove in 
the winding up of the company in competition with other 
creditors {Sweny v. Smith, (1869) 7 Eg. 324; New Chile 
Gold Mining Co., (1890) 45 Ch. D. 598). It may be further 
added that a liquidator has no power to cancel a forfeiture 
of shares duly made by the Directors before the com- 
mencement of the winding up /{Dawe’s Case, (1868) L. R. 

6 Eg. 232) . When the shares forfeited are resold, the calls 
which were not paid must be paid up by the purchaser 
as soon as a fresh call is made on him by the company 
{New Balkis Eersteling v. Randt Gold Mining Company, 
(1904) A. C. 165). If, however, after such payment by 
the purchaser calls are recovered from the shareholder 
whose shares were originally forfeited the amount so 
recovered should be credited to the purchaser {Randt Gold 
Mining Company, (1904) 2 Ch. 468). In case of voluntary 
liquidation, the directors can with the sanction of the 
hquidator exercise the power of forfeitiue {Be. Fairbaim 
Engineering Company, Ladd’s Case, (1893) 3 Ch. D. 450). 
A shareholder who has been induced to purchase shares 
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by fraud can repudiate the transaction even after forfeiture* 
(Aaron’s Reef v. Ttviss (1896) A. C. 273). 

SURRENDER OF SHARES 

Besides the right to forfeit there is what is called the 
power to surrender shares. This power to surrender should 
also have been expressly given, otherwise, it will be in- 
valid if exercised. (Munt’s Case, (1856) 22 Beav. 55).- 
This right to surrender is frequently described as a short- 
cut to forfeiture. In Trevor v. Whitworth, (1888) 12' 
App. Cos. 409 it was held that this was a power which 
can be rarely exercised without the consent of the Court, 
unless the company has a right to forfeit shares and such 
right has already accrued. It was further held in the- 
same case, that a surrender in consideration of the pay- 
ment of money, or money’s worth, by the company, was" 
a purchase by it of its own shares and was therefore ultra 
vires and it was also held to be equivalent to a purchase 
by the company. The surrender of shares, which are 
partly paid, in consideration of the discharge of liability 
on them, is a purchase by a company of its own shares. 

A surrender of partly paid shares, on condition that 
the shareholders will be released from the payment of tlae 
balance is vMra vires as it constitutes a purchase by the 
company of those shares and in such cases even after a 
long period the shareholders can be restored to the register 
of members (Bellerby v. Rowland and Marwood’s Steam- 
ship Co., (1902) 2 Ch. 14). In case of the surrender of 
fully paid shares also, the sanction of the Court must be 
obtained in order to render the payment of a dividend, 
possible which otherwise would be imlawful (Re. Denver 
Hotel Co., (1893) 1 Ch. 495). In connection with the 
question how far the shares can be surrendered in exchange 
of new shares there is considerable conflict of decisions, 
but the balance of view happens to be that it would be 
virtually speaking a purchase of shares in exchange of the 
new shares. A transaction such as the above was held 
good in Teasdale’s Case, (1873) 9 Ch. 54 and in Eichbdwn- 
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V. City of Chicago, (1891) 3 Ch. 459. Eichbaun’s case 
was, in a later case, namely, BeUerby v. Rowland, (1902) 
2 Ch. 14, differed from and in Rowell v. John Rowell A 
Sons, (1912) 2 Ch. 609 the same was upheld and 
a similar transaction was held good. Of course, a sur- 
render as a short cut to forfeiture that is where all the 
•circumstances for the forfeiture have arisen may be made 
{Trevor v. Whitworth, (1888) 12 A. C. 409). Even though 
the contract to purchase its own shares by the company 
in these circumstances are invalid that fact will not relieve 
persons who have guaranteed to purchase {Garrard v. 
James, (1925) Ch. 616). An unlimited company may pur- 
chase its own shares where its articles give it the power 
but not otherwise {Borough Commercial and Building 
Bociety No. 1, (1893) 2 Ch. 242; Spackman v. Evans. 
(1868) L. R. 3 H. L. 171). In one case where dividends on 
preference shares in a company were several years in 
arrear, a scheme approved by the shareholders, was 
sanctioned by the Court, whereby the ordinary shareholders 
surrendered part of their holding to the preference share- 
holders on the latter consenting to waive their right to the 
arrears of dividends. Under the scheme trustees were 
appointed who received the ordinary shares in lieu of 
arrears of dividend of a block of preference shares forming 
part of the trust estate. It was also held here that the 
■ordinary shares in the hands of the trustees were to be 
treated as income and belonged to the tenant for life 
{■Maciver’s Settlement, in re. Maciver v. Rae, (1936) Ch. 
198). 

Articles as to Forfeiture 

These articles take various forms. In the Table “ A ” 
articles 24 to 29 inclusive deal with these points for which 
reference may be made to the Table in Vol. II Appendix, 
Appendix C where the text of the Indian Companies Act, 
1913 is appended. The following forms selected from the 
article^ of an Indian Company are however generally 
used in this country : — 
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FORFErrURE OF SHARES 


If calls are not 
paid notice to be 
given to the share- 
holder. 


Notice to name a 
further day. 


Notice if not com- 
plied with shares 
to be forfeited. 


Notice after for- 
feiture. 


(1) If any shareholder fails to pay any 
money due from him in r^ect <rf any 
call made on a share on the day appointed 
for payment or any interest in respect of 
such call and any expenses that may be 
incurred thereon, the directors or any per- 
son authorised by them for that purpose 
may at any time thereafter during such 
time as such money remains impaid give 
notice to such shareholder or to his legal 
personal representatives either by advertise- 
ment in one English and one Vernacular 
daily newspaper published in Bombay or 
by writing sent to the registered address 
of such shareholder through the post or by 
messenger requiring pa3nnent of the money 
payable in respect of such share call, or 
interest and expenses incurred thereon. 

(2) The notice shall name a day (not 
being less than ten days from the date of 
the notice) and a place or places on and 
at which the money due as aforesaid is to 
be paid and the notice shall also state that 
in the event of the non-payment of such 
money at the time and place appointed, 
the share or shares in respect of which the 
same is owing will be liable to be forfeited. 

(3) If the requisitions of any such notice 
be not complied with, every share, in res- 
pect of which the notice is given, may, at 
any time thereafter, be declared forfeited 
by a Resolution of the directors to that 
effect, without any further communication 
with such shareholder. 

(4) When any share is declared to be so 
forfeited notice of the forfeiture shall be 
given to the holder or holders of such ^re 
either by advertisement in one Englisdi and 
one Vernacular daily newspaper published 
in Bombay or, by writing, sent to the re- 
gistered address of the holder or hold^ 
of such share through the post or by a 
messenger. 


15 
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Forfeited share 
may be sold, re- 
tallotted or other- 
\nse dii^posed of 
or may be taken 
over by the Direc- 
tors. 


Shareholders liable 
to pay calls due 
not withstanding 
the forfeiture. 


WhOTL share is for- 
feited all dividends 
and bonuses due 
thereon to the 
shareholder shall 
be forfeited. 


(6) Every share, which shall be so 
declared forfeited, shall thereupon be the 
property of the company and may, at any 
time thereafter, be sold, reallotted or other- 
wise disposed of to the original holder 
thereof or to any other person and either 
by public auction or by private sale upon 
such terms and in such manner as the 
Directors shall think fit. 

(6) Any shareholder, whose shares may 
be forfeited, shall, notwithstanding the 
forfeiture, be liable to pay to the company, 
all money owing upon the shares at the 
time of forfeiture and the interest (if any) 
due thereon and all expenses incurred by 
the company relating to the forfeiture of 
the shares. 

(7) The forfeiture of the share shall 
involve the extinction, at the time of the 
forfeiture, of all interest in all claims and 
demands against the company in respect of 
the share and all dividends and bonuses due 
and payable in respect thereof and also all 
other rights incidental to the share. 


FORFEITURE RESOLUTION 

The resolution for forfeiture of shares would run as 
follows : — 

Resolved : — ^That 10 ordinary shares of Rs. 500 each with 
Rs. 200 paid-up and numbered 1,501 to 1,510 inclusive held by 
Mr. Jamnadas Pragji be forfeited, he being in arrear with the 
second call of Rs. 200 made on the 27th May, 1933, and payable on 
or before 10th June, 1933, in spite of notice served on him on 16th 
August, 1933, in accordance with Clause 76 of the articles of 
asBodation. 

In case of notice to be given before forfeiture, the 
resolution would run as follows : — 

Resolved -.—That notice be given in accordance with 
Clause 74 of the articles of association to Mr. Jamnadas Pragji, 
who has made default for more than fifteen days in payment of 
the calls payable on or before lOth June, 1033. 
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POWER TO EXPROPRIATE 

In case of private companies, it is nowadays very 
common to provide in the articles, or to acquire sub- 
sequently by an alteration of the articles a power to 
expropriate a member or shareholder in certain circum- 
. stances, such as competing with the company, or joining 
in the service of a competing firm or association or for 
some other equally appropriate reason. As long as this 
course is for the benefit of the company as -a whole the 
tendency of the Courts has been not to interfere. The 
principle laid down in this matter as early as the year 
1900 by LincUey, M.R. is that the power to alter the articles 
as given by Sec. 20 of the Indian Companies Act 
of 1913 “must be exercised, not only in the manner 
required by law, but also bona fide for the benefit of the 
company as a whole and it must not be exceeded ” (AUen 
V. Gold Reefs of West Africa Ltd., (1900) 1 Ch. D. at 
p. 656-671). 

The principle enunciated in the above decision has 
influenced all subsequent cases. A further point which 
was made clear in this case was that “ the power conferred 
by it (meaning S. 20) like all other powers, must be exer- 
‘Cised subject to those general principles of law and equity 
which are applicable to all powers conferred on majorities 
and enabling them to bind minorities.” When, therefore, 
.a subsequent case came up before the Courts in which a 
company was in great need of fiuther capital and holders 
of 98 per cent of the shares were willing to provide this 
'Capital if they could buy out 2 per cent minority, they made 
an attempt to buy these shares by private treaty and fail- 
ing that, attempted to obtain that power by trying to alter 
the articles which would enable them to compulsorily 
acquire same. The Court refused to allow this alteration 
laying down that the alteration was not just or equitable 
for the benefit of the company as a whole but was simply 
for the benefit of the majority. They held therefore that 
under Sec. 20 such an article cannot be forced by the 
majority on the minority. Thus the principle enunciated 
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is that in order to fall within the terms of being for" 
the benefit of the company as a whole,” it will not do* 
if it is shown that it will benefit the majority {Brown v. 
British Abrasive Wheel Co., Ltd., (1919) 1 Ch. D. at 
p. 290). 

Two later decisions on this point may be noted.. 
Though these decisions mainly turn on the question of 
the company’s power to expropriate certain shareholder- 
or shareholders in the interests of the company, the* 
principle involved and the rule of law laid down are also* 
interesting and may be considered with the company s • 
power to accept surrender of shares. In Sidebottom v. 
Kershaw, Leese & Co., Ltd., (1920) 1 Ch. D. 154, a com- 
pany altered its articles of association by a special resolu- 
tion, and took powers by which its director could call upon 
any shareholder who competed with the business of the 
company to transfer his shares to the nominee of the 
directors at the full value. It was here contended that, 
such a power was invalid, but the Court held that as long 
as the alteration was bona fide for the benefit of the com- 
pany, a joint stock company was empowered by S. 13 of 
the English Companies Act, 1908, to do so (S. 20 being 
the corresponding section of the Indian Act of 1913). Thus- 
according to this decision, the directors can compel a 
shareholder to transfer his share to a nominee, provided' 
they acted bona fide in the interest of the company. On 
the same principle in Dafen Tinplate Co. v. Llanelly Steel 
Co., (1920) 2 Ch. D. 124 where the articles of association 
were altered giving powers to the majority of shareholders- 
to acquire compulsprily shares of any members and offer- 
them for sale, through the directors to members or out- 
siders as they think fit, at a fair value to be fixed, from 
time to time, by the directors, it was held that such a 
resolution, which conferred an “ imlimited and unrestricted 
power on the majority to expropriate ” any shareholder at 
their pleasure, is not in the interest of the company as a. 
whole and therefore cannot be allowed. 

liiere is one other case, viz., Shuttleworth v. Cox Bros.,. 
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<Mid Co. Ltd., (1927) 2 K. B. at p. 9, where an attempt 
was made to alter the articles by a special resolution with 
41 view to get rid of a director by adding in the articles 
•one more circumstance under which a director can be 
forml to resign. Here when the question came up before 
the Court, the Court went one step further and laid down 
that there being no evidence of bad faith, there was no 
.ground for questioning the decision of the shareholders 
that the alteration was for the benefit of the company. 
Here a new principle was laid down, namely, that it was 
for the shareholders and not for the Court to say whether 
an alteration of the articles is for the benefit of the com- 
pany provided that it is not of such a character that no 
reasonable man could so regard it. Here the dictum laid 
•down in Dafen Tinplate Co. v. LlaneUy Steel Co., as 
•quoted above was disapproved. 

FORMS OF ARTICLES FOR EXPROPRIATION 

The expropriation clauses are generally inserted in 
articles more or less in the following form : — 

Expropriation of Competitive Shareholders 

(1) At any ordinary or extraordinary general meeting the 
ordinary shareholders may by ordinary resolution expropriate any 
competitive shareholder or shareholders, whether, if there are more 
than one competitive ^areholder, they are acting and proposing to 
4kct collectively or otherwise, and whether such shareholders hold 
preference or ordinary shares; but this provision shall not apply 
to* 

For the purpose of regulations a shareholder is deemed to 
*be a competitive shareholder if he is or appears to be either 
by himself or with some other persons jointly, or as a member, 
•officer or employer of another company engaged in or about to 
engage in the business oft banker, financier or loan broker or 
money-lender under any designation whatsoever whether in India 
or elsewhere tmless with the written consent previously obtained 
from the board of directors of this company. 

*Here the names of members, if any, to be exempted from 
•the operation of this rule may be mentioned. 

tHere state any other business that may be appropriate. 
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(2) If any such member is expropriated, he shall be entitled 
to recover from such transferee or transferees of his share, such 
in all the circumstances and having regard to the fact of his^ 
reasonable sum or sums as the company in general meeting may,, 
expropriation on the position of the company, think just, being not 
less than one-half of the paid-up value thereof, but without pre- 
judice to such greater or smaller sum as may be agreed to be paid* 
between the expropriated member and the transferee or transferees. 
The value placed on each share of the company shall be certified 
to the expropriated shareholder by the Secretary of the Company. 

REGISTRATION FEES 

The following is the Table of Registration Fee- 
according to Table “ B,” to be paid to the Repstrar. 

(Ss. 249 and 262) 

FORM No. 1. 

FIRST SCHEDULE— TABLE B 
(See Sections 249 and 262). 

TABLE OF FEES TO BE PAID TO THE REGISTRAR 

I. By a company having a share-capital. 

Rs. A. P.. 

1. For registration of a company whose nominal share- 

capital does not exceed Rs. 20,000 a fee of . . 40 0 0 

2. For registration of a company whose nominal share 

capital exceeds Rs. 20,000 the above fee of forty 
rupees, with the following additional fees regu- 
lated according to the amount of nominal capital 
(that is to say) : — 

For every 10,000 rupees of nominal capital, 

or part of 10,000 rupees, after the first 20,000 

rupees up to 50,000 rupees . . . . 20 0 0^ 

For every 10,000 rupees of nominal share-capital, 

or part of 10,000 rupees after the first 50,000 

rupees up to 10,00,000 rupees .. .. 5 0 0" 

For every 10,000 rupees of nominal share-capital, 

or part of 10,000 rupees after the first 10,00,000 

rupees .. .. 100^ 

3. For registration of any increase of share-capital 

made after the first registration of the company, 
the same fees per 10,000 rupees or part of 10,000 
rupees, as would have been payable if such 
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Rs. A. P. 

increased share-capital had formed part of the 
original share-capital at the time of registration. 

Provided that no company shall be liable to pay 
in respect of nominal share-capital on registra- 
tion, or afterwards, any greater amount of fees 
than 1,000 rupees taking into account, in the case 
of fees payable on an increase of share-capital 
after registration, the fees paid on registration. 

4. For r^^stration of aay existing company, except 

such companies as are by this Act exempted from 
payment of fees in respect of registration under 
this Act, the same fee as is charged for register- 
ing a new company. 

5. For filing any document by this Act required or 

authorised by the said Act or the rules made 
thereunder other than the memorandum of the 
abstract required or the statement required to be 
filed with the registrar by the liquidator in a 
winding up, 109 and 110 . . . . 3 0 0 

6. For making a record of any fact by this Act 

authorised or required to be recorded by the 
registrar, a fee of .. .. .. 5 0 0 

II. — By a company not having a share-capital. 

1. For registration of a company whose number of 

members, as stated in the articles of as£K>ciation, 

does not exceed 20 . . . . . . 40 0 0 

2. For registration of a company whose number of 

members, as stated in the articles of association, 
exceeds 20, but does not exceed 100 . . 100 0 0 

3. For registration of a company whose number of 

members, as stated in the articles of association, 
exceeds 100, but is not stated to be unlimited, 
the above fee of Rs. 100 with an additional 
Bs. 5 for every 50 members or less number than 
60 members, after the first 100 

4. For registration of a company in which the number 

of members is stated in the articles of associa- 
tion to be unlimited, a fee of .. 400 0 0 

5. For registration of any increase on the number of 

members made after the registration of the com- 
pany, the same fees as would have been payable 
in respect of such increase if such increase had 
been stated in the articles of association, at the 
time of registration .. .. 
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Ra. A. P. 

Provided that no one company shall be liable to 
pay on the whole a greater fee than Rs. 400 in 
respect of its number of members, taking into 
account the fee paid on the first registration of 
the company 

6. For registration of any existing company except such 

oompani^ as are by this Act exempted from pay- 
ment of fees in respect of registration under this 
Act, the same fee as is charged for registering a 
new company 

7. For filing any document by this Act required or 

authorised by the said Act or rules made there- 
under, other than the memorandum or the abstract 
required to be filed with the registrar by a receiver 
or the statement required to be filed with the 
registrar by the liquidator in a winding up . . 3 0 0 

8. For making a record of any fact by this Act autho- 

rised or required to be recorded by the registrar, 
a fee of . . . . . . . . 6 0 0 


In pursuance of Section 249 of the Indian Companies 
Act, 1913 (VII of 1913) and in supersession of the 
Notification of the Government of India in the Depart- 
ment of Commerce and Industry, No. 6161-26, dated the 
22nd July, 1916, the Governor-General in Council is pleased 
to direct that in place of the fee specified in items Nos. 5 
and 7 respectively, of Parts I and II of Table B in the 
First Schedule of the said Act, the following reduced fees 
shall be paid to the Registrar in respect of the matter 
hereinafter mentioned, namely — 

For filing returns of allotments prescribed by Section 
104 of the said Act : — 

R8. a. P. 

In cases in which the aggregate paid-up value of 
the shares allotted does not exceed Rs. 25 . . 0 4 0 

In cases in which the aggregate paid-up value of 
the shares allotted exceeds Rs. 25 but does not 
exceed Rs. 50.. .. .. 080 

In cases in which the aggregate paid-up value of 
the shares allotted exceeds Rs. 50 but does not 
exceed Rs. ^5 


0 12 0 
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In caaes in which the aggregate paid-up value of 
the shares allotted Exceeds Rs. 75 but does not 
exceed Rs. 100. . . . . . . . . 10 0 

In cases in which the aggregate paid-up value of 
the fdiares allotted exceeds Rs. 100 . . . . 3 0 0 

For filing any other document required or authorised 
by the said Act or Rules made thereunder, other than the 
memorandum or the abstract required to be filed with the 
registrar by the liquidator in a winding up, three rupees. 



CHAPTER VI. 


The Articles of Association'' 

Tlieir Registration 

We have already seen that the memorandum of 
association of a company is its charter, whereas, the arti- 
cles of association form the bye-laws, or regulations, which 
govern its internal management and embody the powers 
of the directors and officers of the company, as well as 
those of shareholders or members of the company as tO' 
voting, etc. The articles, unlike the memorandum, can 
• be altered by special resolutions, but the alterations should 
be restricted within the scope of the company’s powers 
as laid down by its memorandum {Allen v. Gold Reefs 
of W. Africa, (1900) 1 Ch. 656). This statutory right to 
alter its articles is one from which the company cannot 
by any device contract itself out {Malleson v. National 
Insurance and G. Cor., (1894) 1 Ch. D. 200). In case a 
company does not possess a special set of articles of its 
own, the regulations as laid down, in Table “A,” which 
is a Schedule attached to the Companies Act, shall apply. 
It is further provided that in case of companies registered 
with a special set of articles if the said articles are silent 
on some points, the provisions or regulations contained 
in the Table " A ” shall apply to the same extent as if 
they were embodied in its own articles unless in the articles 
specially framed there is a clause expressly excluding the 
Table “ A ” as is usually done. It must however be noted 
that in the case of a company limited by guarantee or 
unlimited companies, the articles of association must be 
registered with the memorandum of association. [S. 17" 
(1)]. There are also instances where companies do not 
file a special set of articles, but draw out a set of regulations^ 
embodying special powers which they wish to reserve 
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and file same with a declaration to the effect that “ Table 
‘ A ’• shall be the articles of association of this compan 3 r 
except in so far as they are modified by the following- 
rules.” The bulk of the companies, however, prefer to> 
be registered with a special set of regulations and ex- 
pressly exclude Table A with a special clause such as. 
“ The regulations contained in the Table marked ‘ A ’ iu- 
the first schedule to the Indian Companies Act, 1913, 
shall not apply to this company.” There is one other- 
form, which does not totally exclude Table A, viz. “ The- 
regulations in Table A in the first schedule to the Indian 
Companies Act, 1913, shall not apply to the company, 
except so far as the same are repeated or contained in 
these articles,” Where however a special set of articles- 
is prepared according to S. 17(2) of the Indian Com- 
panies (Amendment) Act, 1936, they must contain or in 
any event shall be deemed to contain regulations, identical 
with or to the same ejject as clauses 56, 66, 71, 78, 79,. 
80, 81, 82, 95, 97, 105, 107, 112, IIS, 114, 115 and 116' 
of Table A. In case however of clause 78 it shall be 
deemed to be included in the articles of any private com- 
pany except a private company which is the subsidiary' 
company of a public company. In case'of clause 107 it 
shall be deemed to require that a statement of the reasons 
why of the whole amount of any item of expenditure which 
may in fairness be distributed over several years, only a 
portion thereof is charged against the income of the year 
shall be shown in the profit and loss account unless the 
company in general meeting shall determine otherwise. 
It may be further added that in the case where articles 
are not registered, the memorandum has to be endorsed 
“ Registered without articles of association.” Care should, 
be taken to stamp the articles of association before they 
are executed and dated. (Art. 10 Schedule Indian Stamp- 
Act, 1899), The articles of association of bodies formed, 
not for profit need not be stamped. In cases where* 
articles, though improperly stamped, were registered and 
acted upon for years they were held to be effectual (Hor 
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'Tung V. Man On Insurance Co., Ltd., (1902) A. C. 232 
(P. C.); Kunj Kishori v. Pofter, (1914) 36 All. 416). 
-Articles should be printed, paragraphed, numbered con- 
secutively and signed by each subscriber to the memoran- 
•dum of association who shall add his address and description. 
(S. 19). 

"Their Preparation and Legal Effect 

We have noticed that care has to be taken to see 
that the regulations provided for in the articles do not 
•exceed the powers of the company as laid down by its 
memorandum (Ashbury v. Watson, (1885) 30 Ch. D. 
.^376) ; nor should there be any provision contrary to the 
-Act (Aehbwry R. Carriage & Iron Co. v. Riche, (1875) 
-L. R. 7 H. L. 653) ; nor should they violate the provisions 
•of the Companies Act, e.g., if a company were to take 
powers in the articles to issue shares at a discoimt other- 
■wise than in the manner authorised by the Act buy its 
•own shares, or to pay dividend out of capital, such powers 
Are void under the Companies Act. See (Welieon v. 
•Saffery, (1897) A. C. 299; Canji v. Colaba Press Co., 
(1912) 14 Bom. L. R. p. 521) also Trevor v. Whitworth, 
(1888) 12 App. Cases 409; Guinness v. Land Corporation 
cf Ireland, (1883) 22 Ch. D. 349; also to limit the right 
of a member to present a winding up petition (Re. Peveril 
Gold Mines Ltd., (1898) 1 Ch. 122 C. A.; to feter the 
-company’s power to alter the articles (MaUeson v. National 
Jnsurance & Guarantee Cor., (1894) 1 Ch. 200). In the 
words of Cairns, L. J. in Ashbury Railway Carriage and 
-Iron Co. V. Riche, (1875) L. R. 7 H. L. 653 at p. 653 : 

“The memorandum is the area beyond which the 

Action of the company cannot go; inside that area the share- 
lioldeTS may make such regulations for their own government as 
'4hey can fit.” 

But an article which is in accordance with Table 
A ” but at variance with Act is valid as Table “ A ” has 
«tatutoty authority (Lock v. Queensland I. L. M. Co., 
^1896) A. C. 461). 
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The actual language of Section 17 runs as follows : — 

(1) There may, in the case of a company, limited by shares- 
and there shall, in the case of a company, limited by guarantee 
or unlimited, be registered with the Memorandum, .Articles of ‘ 
Association signed by the subscribers to the Memorandum and^ 
prescribing regulations for the company. 

(2) Articles of Association may adopt all or any of the regula— . 
tions in Table A, in the First Schedule and shall m any event 
he deemed to contain regulations identical with or to the same^ 
effect as regulation 66, regulation 66, regulation 71, regulations 78, 79> , 
80, 81 and 82, regulation 95, regulation 97, regulation 105, regtdation 
107 and regulations 112, 113, 114, 115 and 116 contained in that Table : 

Provided that regulation 78 shall not be deemed td he included'^ 
in the articles of any private company except a private company » 
which is the subsidiary company of a public company : 

Provided further that regulation 107 shaU be deemed to require 
that a statement of the reasons why of the whole amount of any ' 
item of expenditure which may in fairness he distributed over - 
several years, only a portion thereof is charged against the income 
of the year shall be shown in the proportion account unless the 
company in general meeting shall determine otherwise. 

(3) In the case of an unlimited company or a company - 
limited by guarantee, the Articles, if the company has a share — 
capital, shall state the amount of share-capital with which the 
company proposes to be registered. 

(4) In the case of an unlimited company or a company limited ' 
by guarantee, if the company has not a share-capital the Articles 
shall state the number of members with which the company pro- 
poses to be registered, for the purpose of enabling the registrar 
to determine the fees payable on registration. 

The articles must be printed and divided into para- 
graphs. The paragraphs must be numbered consecutively. 
Each subscriber to the memorandum of association must 
sign these articles adding his address and description in 
the presence of at least one witness who must attest Ms 
signature (S. 19) . The next point to be noted in connec- 
tion with the articles is, both the memorandum and" 
articles bind the company and its members as if they 
had signed and sealed a covenant. 

Section 21 lays down that : — 

(1) The memorandum and articles shall, when registered, bind^ 
the company and the members tihereof to the same eztoit as i£^ 
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they respectively had been signed by each member and contained 
41 covenant on the part of each member, his heirs, and legal re- 
presentatives, to observe all the provisions of the memorandum 
.and the articles, subject to the provisions of this Act. 

(2) All money payable by any member to the company under 
the memorandum or articles shall be a debt due from him to the 
• company. 

The above section by implication makes the memo- 
randum as well as the articles carry a binding effect of 
a covenant between the company on the one hand and 
the shareholders or members on the other {Bradford 
.Banking Co. v. Briggs Son & Co., (1886) L. R. 12 A. C. 
.29; Welton v. Saffery, (1897) A. C. 299; Imperial Hydro- 
pathic Hotel Company, Blackpool v. Hampson, (1883) 23 
'CA. D. 1). It may be added that an article providing 
for the reference of disputes to arbitration is a sufficient 
submission in writing within the Arbitration Act, 1889. 
Ashbury J. after considering all the cases dealing on this 
point concludes that 

“The result of these decisions is, I think, that if the sub- 
: . mission is in writing and binding on both parties as their agreement 
■or as the equivalent in law to an agreement between them the 
. statute is satisfied.” {Hickman v. Kent or Romney Marsh S. 
Association, (1915) 1 Ck. D. 881 at p. 902). 

It should, however, be noted that these regulations 
bind only the members to their company and vice versa. 

There is no doubt here that a member in his capacity 
. as a member can enforce rights given to him by the articles 
such as impeaching any irregular forfeiture {Johnson v. 

. Lyttle’s Iron Agency, (1877) 5 Ch. D. 687) ; or prevent 
the company by an injunction restraining it from con- 
travening the articles (Wood v. Odessa Water Works Co., 
(1889) 42 Ch. D. 636) ; insist upon the strict observance 
.of the articles according to its construction, e.g., where 
the articles laid down that dividends were to be paid to 
the members in proportion to their shares it was held that 
ttie attempt to pay dividend to each shareholder in pro- 
portion to the amount paid-up on shares was incompetent 
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:as articles provided for dividends being declared on shares 
:in proportion, which meant that all shares were entitled 
to participate equally in dividend, without regard to the 
amount paid-up on each {Oakbank Oil Co. v. Crum, 
(1883) 8 A. C. 65) ; and in another case it was held that 
where articles provided that each member was entitled 
to a share certificate, in case of failure by the company 
to comply with that any member so aggrieved could force 
the company to carry out this requirement provided for 
in the articles {Burdett v. Standard Exploration Co., 
(1899) 16 T. L. R. 112; Hickman v. Kent or Romney 
-Marsh Sheep Breeder’s Assn., (1915) 1 Ch. at p. 881). 
But an outsider who is not a shareholder, or a share- 
holder in a capacity other than that of a shareholder shall 
not be entitled to claim the benefit of this section, e.g., 
in one case, where the articles of association provided 
that a particular person, say E, should be employed as 
a solicitor for life, i.e., he could not be removed for his 
life-time except for misconduct. E actually acted as such 
a solicitor for some time. Later on, the company 
removed him and employed some other solicitor. E 
brought an action for breach of the contract and lost on 
the ground that the clauses in the articles did not form 
a contract between him as a solicitor, i.e., in his capacity 
as a non-member and the company. Lord Cairns, in the 
•course of his judgment said : — 

“ The articles of association, as is well-known, follow the 
memorandum which states the objects of the company, while the 
:articles state the arrangement between the members. They are 
■in agreement inter socio, and in that view, if the introductory 
words are applied to Article 118 which was the clause in the dis- 
puted articles of the association, it becomes a covenant between 
the partioB showing that they will employ the plaintiff. Now, so 
far as that is concerned, it is res inter alios acta, the plaintiff k 
no party to it. No doubt, he thought that by inserting it he was 
making his employment safe as against the company; but his rely- 
ing on this view of the law d^ not alter the legal effect of 
the articles. The articles is either a stipulation which would bind 
the members or else is a mandate to the directors. In either 
•case it is a matter between the directors and sharehold^, and 
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not between them and the plaintiff” (Eley v. The PotUive Oovt. 
SecurUy Life Assurance Company, Limited, (1876) 1 Ex. D. 20). 

In connection with this case Mr. Stiebel in his book 
on Company Precedents, Vol. 1, (Edn. 3rd) p. 92 says 

“ Why should not the solicitor in that case have said, as I 
am a member, I inmst that the legal business of the company shall 
be conducted in the m ann er provided by the articles, until they 
are sdtered the company has no power to have it conducted otherwise, 
and I am entitled to stand on the contract between myself in my 
character of member, and the other members. Ji he had taken 
this line his position would surely have differed little from that 
of the director in Imperial Hydropathic Hotel Co. v. Hampson, 
(1883) 23 Ch. D. 1. If this line had been taken it would have been 
very difficult for the Court to have decided the case as it did, 
on the ground that any contract there was, was res inter alios- 
acta” 


The corresponding Indian case is the Ahmedabad 
Jubilee MiUs Company v. Chottalal Chhaganlal, (1908) 10 
Bom. L. B. 141. Under the same principle it was held in 
the case of Rotherham Chemical Company, (1884) 25 Ch. 
D. 103, where the promoters engaged a solicitor to assist 
them in the coiu*se of the promotion and in the articles- 
of the company it was laid down that all the expenses 
incurred in the course of the promotion of the company 
shall be paid by the company, it was held that in spite 
of such a clause, the promoters and the solicitor could 
not recover the expenses. This is so irrespective of the 
fact that the outsider who sues the company, depending 
on a clause in the articles as in the above case, happens 
to be a shareholder also. See also Melhado v. Eorto 
AUegre Co., (1874) L. R. 9 C. P. 503. When the articles, 
as they usually do, provide that on incorporation the 
company shall enter into an agreement with a vendor for 
purchase of property or otherwise, the vendor who is a 
shareholder also, cannot sue on the articles to enforce this- 
provision in the articles {Pritchard’s Case, (1873) 8 Ch 
Ap. 956; Browne v. La TAradad, (1888) W Ch. D 1) 
The articles may evidence the terms of a contract if 
subsequently acted upon by the parties {Re. City Equitable 
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F. I. Co., (1926) Ch. 407; haat^s Case, (1892) 2 Ch. 158; 
Molineaux v. London B. & M. Ince. Co., (1902) 2 K. B. 
589; Salton v. New Beeston Cycle Co., (1899) 1 Ch. 775). 

The rule in the above para, has been followed in some 
cases in the interest of justice and though the articles were 
not specifying the rights of a member as a member, but 
where it is stated that a particular contract or covenMt 
between the company and an outsider is to be entered into 
between him and the company and if thereafter such con- 
tracts were acted upon, the Courts have treated same as 
if they had actually made the contract in the terms of 
the relevant clauses. Directors were thus held to be 
entitled to their remuneration as provided for in the articles 
because this provision was considered as an implied contract 
(Swabey v. Port Darwin Gold Mining Co., (1889) 1 
Meg. 386; Re. International Cable Co., Ex-parte, Offidat 
Liquidator, (1892) 66 L. T. 253; Ex-parte, Beckuntkr 
(1898) 1 Ch. 324). The principle is of equal application 
to outsiders as well as members (Salisbury Jones <& Dale’s 
Case, (1894) 3 Ch. 356; Isaac’s Case, (1892) 2 Ch. 158). 

It is further laid down that every person who deals 
with the company is expected to be familiar with the con- 
tents of its articles of association and ought, therefore, 
to know what limitations are laid down there (Royal 
British Bank v. Turquand, (1856) 6 E. & B. 327; 
Fountains v. Carmarthen R. Co., (1868) L. R. 5 Eq. 
316; Irvine v. Union Bank of Australia, (1877) 2 Ap, 
Cos. 366; Pierce v. Jersey Waterworks Co., (1870) L. R. 5 
Ex. 209; Mahony v. East Holy ford Mining Co., (1875) L. B. 
7 H. L. 869). This is said to be the rule of cons^ctive 
notice as to the contents of the memorandum and article. 
The Companies Act also has made provision under Sec. 
248(5) to the effect that “any person may inspect the 
docun)ents kept by the registrar on payment of such feee 
as may be appointed by the Local Govenunent 
exceeding Re. 1 for each inspection.” In view of this H 
is not at all inequitous to state that any person who deids 

with the company has a right to inspect the mftmowtpduTrt 

16 
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articles of association of that company and therefore 
is supposed to know their contents. This principle was 
accepted long ago (Ernest v. NichoUs, (1857) 6 H. L. C. 
■«>1; CambeWs Case, (1873) 9 Ch. 1). The principle goes 
further than this and assumes that not only is the person 
supposed to be aware of the contents of these documents 
but the inference is that he is also taken to have imder- 
stood them according to their correct meaning at law 
(Griffith V. Paget, No. 2, (1877) 6 Ch. D. 511; Oakbank 
Oil Co. V. Crum, (1883) L. R. 8 A. C. 65). Arising from 
this inference it would naturally follow that the person 
having read the contents of the memorandum and articles 
is taken to be aware of all the powers of the board of 
directors as well as shareholders’ meeting and all other 
incidents which these documents cover. It is at the same 
time laid down that persons dealing with the company are 
entitled to assume that the articles are duly registered and 
legally adopted (Muirhead v. Forth and North Sea Asso- 
ciation, (1894) A. C. 78) ; see also (Hope MiUs Ltd. v. 
Sir Cowasji J. Readymoney, (1911) 13 Bom. L. R. 162), 
where it was laid down that 

“ Outsiders dealing with the company are bound to acquaint 
tiiemselves with its external position which can usually be gathered 
irom the papers of their constitution, the memorandum of asso> 
eiation and the article of association; but are not bound to inquire 
into and satisfy themselves upon all the details of the company’s 
indoor management.” 

This rule was originally laid down in Royal British 
Bank v. Turquand, (1866) 25 L. J. Q. B. 327, viz., that 
persons dealing with the company though bound to 
acquaint themselves with the articles and memorandum 
are not bound to inquire whether the officers of the com- 
pany are regularly carrying out the requirements of these 
documents inside the office. In other words as Lord Hather- 
^y said in this case they are not bound to look into the 
■^ide management and will be quite within their rights 

assume that these officers did their duty regularly and 
observed all the regulations of the company. Thus 
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if aftieles laid dowa tiiat e»tam feaolutioiia ou|^t 
to be paewd or eertain steps are to be taken by the 
directors or oUiers \nth a view to do a particular act. 
the outsider is not bound to make inquiries whether these 
regulaticms have been carried out in the office. Thus, as 
in the above case of Royal British Bark where the 
articles laid down that the borrowing can be done with 
the sanction of the general meeting it was held that the 
party who lent money need not make enquiries whether 
such sanction was obtained. A mortgagee can thus assume 
that a mortgage has been duly executed if it appears to 
be regular on the face of it (County 0 / Gloucester Bank 
V. Rudry M. 8., etc., Co., (1895) 1 Ch. 629). In this caw 
tile question was whether the mortgage was sealed in an 
irregular manner as the directors sealed it at an irregular 
meeting. The mortgage was held good notwithstanding 
this fact with a view to protect the outsider. The same 
principle was laid down in Duck v. Tower Galvanizing 
Co., (1901) 2 K. B. 314. The principle goes further and 
also enables the outsider to assume that the directors de 
facto who are carrying on the business of the company 
are directors de jure (Mahony v. East Holyford Mining 
Co., (1875) L. R. 7 H. L. 869). Of course if the party 
knew that the internal regulations had not been carried 
out the position would be different (Howard v. Patent 
Ivory Co., (1888) 38 Ck. D. 156). The rule also will 
not apply where the signatures to the document are forged 
(Ruben v. Great FingaU Consolidated, (1906) A. C. 439). 
In another case in dealing with tiiis principle ^e Court held 
that the outsider is not bound to inquire into l^e intemid 
management (Bargate v. Shortridge, (1855) 5 H. L. Case 
297; In Re. County Life Assurance Co., (1870) L. R. 5 Ch. 
App. 288; In Re. Land Credit Co. of Ireland, Ex-parte 
Overend G. <fc Co., (1869) L. R. 4 Ch. App. 460). It is 
however held in Re. Anglo-Austrian Printing and Pub- 
Ushing Union, Isaads Case, (1892) 2 Ch. 158), that the 
articles may indicate the terms upon udiich a momiwir or 
an outtido', has agreed to deal with the compai^. ]ja 
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this case the articles laid down that one Sir Henry Isaacs 
and others shall be first directors of the company and it 
was further laid down by the articles that the qualification 
of a director was to be the holding of shares, to the 
nominal amount £1,000. Sir Henry Isaacs had signed 
the memorandum and articles for one share of £10 and 
acted as a director, but he never applied for any shares nor 
were they allotted to him. He was also not registered as 
a member of the company. It was held that under these 
circumstances he may be taken to have agreed to take the 
qualification shares and pay for same. Again, it must be 
noted, in this connection that, by altering its articles, the 
company cannot break its existing contracts. In the 
words of Vaugham William, L. J. in Allen v. Gold Reefs 
of West Africa, (1900) 1 Ch. 656 

“A resolution may alter the regulations of the company, but 
cannot retrospectively affect existing rights. I take it to be clear 
that the alteration must be made in good faith, and I take it 
that an alteration in the articles which involved oppression of one 
shareholder would not be made in good faith.” 

The effect of this decision is that the alteration, if 
effected for the benefit of the company as a whole, will 
be good, as long as the provisions of the memorandum 
are not exceeded. Of course, an alteration which is not 
hona fide and not in the general interests of all or is 
oppressive, will not be allowed, as for example, a majority 
attempting to commit a fraud on the minority. 

The principle that the articles bind the shareholder 
to his company in his capacity of a shareholder was laid 
down by Buckley, J. in Bisgood v. Henderson’s Transvaal 
Estates, (1908) 1 Ch. at p. 743 where his Lordship said 
that : — 

“The purpose of the memorandum and the articles is to define 
the position of the shareholder as shareholder, not to bind him 
in his capacity as an individual.” 

The extent to which the principle applies is very 
difficult to gauge and has not yet been settled. A general 
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discussion of this question is to be found Vi. Hickman v. 
Kent or Romney Marsh Sheephreeders* Association, (1915) 

1 Ch. 881. Where the rights and liabilities of a share- 
holder are subject to a written agreement this agreement 
will be looked into {Re. Alexander's Timber Co., (1901) 
70 L. J. Ch. 767; Be. City Equitable F. Inswotnce Co., 
(1925) Ch. 407 at p. 521) . But a clause in the article 
either requiring the company to pay preliminary expenses, 
or imposing any other contractual obligation will not be 
enforceable unless there is a separate agreement (Rother- 
ham Chemical Co., (1884) 25 Ch. D. 103; Empress 
Engineering Co., (1881) 16 Ch. D. 125; Northumberland 
Avenue Hotel, (1886) 33 Ch. D. 16). 

We have already seen that the articles, as ori^ally 
framed, should not be opposed to any provision of the 
Companies Act. In connection with the alteration of 
the articles, the same rule applies, and the alteration of 
an article in variance with the Act will be invalid and 
inoperative. In one case where the articles provided to 
the effect that a shareholder shall not present a petition 
to wind up the company except under certain circum- 
stances, it was held that having regard to the section of 
the Act which specifically provides that such a petition 
may be presented “ by any one or more contributory or 
contributories ” the alteration was “ really an attempt to 
fix upon the holder of average share, an obligation running 
with the share in contravention of the provisions of the 
Act,” which a company had no right to enact (In Be. 
Peveril Gold Mines Ltd., (1898) 1 Ch. 122). 

Every company is bound to send to every member 
if so requested, a copy of its memorandum and articles 
of association. For this purpose the company may make 
a charge not exceeding one rupee per copy. The fulure 
to comply with this request is likely to entail a fine on 
the company of not more than Rs. 10 for each offence. 
(S. 25). 

The law requires that a copy of the registered articles 
must be furnished by the company to every member at 
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his request on payment of rupee one or such less ram 
as the company may prescribe. The same rule applies to 
the memorandum. If a company makes default in com* 
pljring with this requirement it is liable, for each offence 
to a fine not exceeding Rs. 10 (S. 25). It is also further 
laid down that every modification, either in the articles 
or in the memorandum, effected later must be incorporated 
or embodied in every copy of such articles and memo- 
randum, issued after the date of the alteration. In case 
of private companies the articles must include therein 
clauses which restrict the transfer of shares and limit the 
number of members not including persons who are in the 
employment of the company to 50 and prohibits any invita- 
tion to the public to subscribe for its shares if any or 
debentures. [S. 2, Clause 13 (c)]. The articles must not 
contain, in case of private companies, clauses authorising the 
issue of share-warrants. This point is further developed 
in a special Chapter on private companies, where the 
forms of articles restricting the transfer should be 
referred to. 


Ultra Vires Articles 

In the drafting of the articles care should be taken 
to see that powers which contravene the memorandum 
or the principles of company law are not taken. There 
have been cases where articles purporting to confer on 
the company the power to buy its own shares or to pay 
dividends out of the capital or to extend the objects by 
special resolutions have been declared void and ineffectual 
{Trevor v. Whitworth, (1888) 12 A. C. 409; Gxdnness v. 
Land Corporation of Ireland, (1883) 22 Ch. D. 349; 
Ashbury v. Riche, (1875) L. B. 7 H. L. 653). However^ 
it has been held that if there happens to be an ambiguity 
in the memorandum, the articles which have been 
registered at the same time as the memorandum may be 
referred to, to solve or explain the same (Southern BraziL 
Mio Grande do Sul Rly., (1905) 2 Ch. 78). 
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Alteration of tiie Artidos 

We have already seen that the articles of association 
can be altered by a special resolution. In this ccmneo- 
tion Section 20 lays down as follows : — 

(1) Subject to the provisions of the Act and to the conditions 
contained in its memorandum, a company may by special resohitiOa 
alter or add to its articles; and any alteration or addition so made 
shall be as valid as if originally contained in the articles, and be 
subject in like manner to alteration by special resoluticm. 

(2) The power of altering articles under this section shall 
in the case of any company formed and registered under Act 
No. XIX of 1857 and Act No. VII of 1860 or either of them, 
extend to altering any provisions in Table B annexed to Act XIX 
of 1857, and shall also, in the case of an unlimited company 
formed and registered under the said Acts or either of them, 
extend to altering any regulations relating to the amount of capital 
or its distribution into shares, notwithstanding that those regula- 
tions are contained in the memorandum. 

It may be added that Sec. 20A further provides that 
notwithstanding anything in the memorandvm or articles 
of a company no member of a company shall be bound 
by an alteration made in the memorandum or artides 
after the date on which he became a member if and ao 
far as the alteratsion requires him to take or subscribe 
for more shares than the number held by him at the 
date on which the alteration is made or m any way increase 
his habiUty as at that date to contribute to the share- 
capital of, or otherwise to pay money to the company. 
This of course does not apply where a member agrees 
in writing to be bound by the alteration. This section 
thus protects members from being saddled with the 
liability to take up or pay for shares or to an increased 
liability on their shares than that originally fixed throu^d^ 
a special resolution. The only way in which th^ can 
be bound is by an agreement in writing taken from tiimn. 

Section 20 virtually speaking gives wide pov^is 
as far as alterations and additions go, and tiiat too, with- 
out any sanction of the Court being necessary, tiie (udy 
ehe<^ being tlm provision of S. 20A of tiie rdfened 
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to above and the terms of the memorandum. This power 
of alteration cannot be taken away from the members 
by a clause in the articles. In short a company cannot 
contract not to alter its articles {Walker v. London Tram- 
ways Co., (1879) 12 Ch. D. 705; Punt v. Symons, (1903) 
,2 Ch. 606; Malleson v. National Insurance & Guarantee 
Corporation, (1894) 1 Ch. D. 200). The only limit if at 
all, to the alteration in the articles happens to be in the 
cases where (1) the alteration constitutes an oppression 
or fraud on the minority {Brown v. British Abrasive 
Wheel Co., (1919) 1 Ch. 290) ; or where (2) the articles 
of association are being altered for the purpose of com- 
mitting a breach of contract {British Murac R. S. Limited 
V. Alperton R. Co., Ltd., (1915) 2 Ch. D. 186). It should 
however be remembered that when giving notice to 
members for calling a meeting with a view to alter articles 
of association, non-disclosures of important particulars in 
the notice would render the resolution giving effect to the 
alteration void. This is on the principle that there should 
be full and fair disclosure to the shareholders of the facts 
upon which they were asked to vote {Narayanlal 
Bansilal v. The Manekji Petit Mills Co., Ltd., (1931) 
33 Bom. L. R. 556). The alteration of the articles may 
be done with retrospective effect so long as the same is 
exercised for the benefit of the company as a whole {Allen 
V. Gold Reefs of West Africa, (1900) 1 Ch. 656). This 
is however subject to this that no majority of share- 
holders, by such alteration retrospectively, affect to the 
prejudice of non-consenting shareholders the rights which 
they already possess under the contract {James v. Buena 
Ventura Nitrate G. Syndicate, Limited, (1896) 1 Ch. 456, at 
page 466; Welton v. Saffery, (1897) A. C. 299 at page 309). 

As to whether the majority can, by altering the arti- 
cles, take away future rights of a class which are only 
attached by the articles is a very diCBcult question. The 
principle of general application is that as a shareholder 
is presumed to know that the rights conferred by the 
articles are subject to alteration provided by law, he 
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cannot complain vmless he can show that the alteration 
sought to be effected is either (1) a breach of a separate 
contract made with him or with his class, or (2) that it 
is not made bona fide or for the benefit of the company 
as a whole {British Equitable Asstarance Co., Ltd. v. 
Badly, (1906) A. C. 35 per Lord Macnaghten, p. 36). In 
case there is a mistake in the drafting of the articles, 
the correct course is to alter the articles under the powers 
given under the sections and not to apply to the Court 
to exercise its jurisdiction to rectify the mistake. It 
would only interfere to set right an injustice in case 
where a set of shareholders prevented the rectification of 
such a mistake wrongfully by their votes {Evans v. 
Chapman, (1902) W. N. 78). 

On the question of alteration of the articles it was 
held in older cases that a contract outside the articles 
that the articles cannot be altered to deprive one of 
the parties to it of its contractual rights was not one 
that would deprive the company of its right to alter the 
articles {Walker v. London Tramways Co., (1879) 12 
Ch. D. 705) ; though it may give the aggrieved party a 
right to damages {Punt v. Symons & Co., (1903) 2 Ch. 
506). However Sarjant, J. in British Mwrac Syndicate 
V. Alperton Rubber Co., (1915) 2 Ch. 186, (where the 
company had agreed that as long as a particular party 
held certain number of shares and had the right to 
nominate two directors the articles shall not be altered, 
the Coiut restrained the holding of the meeting to confirm 
the alteration) said : — 

“The decision of the Court of Appeal in Baity v. British 
Eqxdtable Co., (1901) 1 Ch. 374 (afterwards overruled in (1906) 
A. C. 35, though the proposition remained unaltered) therefore seems 
to one to be clear authority for the proposition that a company 
may be restrained by injunction from altering its articles of associa- 
tion for the piu^jose of committing a breach of a contract, one 
of the terms of which is that the articles shall not be altered.” 

The principle involved in connection with the altera- 
tion which cannot be departed from is tiiat the alteration 
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as sanctioned by the Act has its limit, vis., that it cannot 
be effected with a view to oppress or defraud a minority 
of members or shareholders, nor can it be altered in a 
manner which would violate any statutory provision or 
principle of law {Peveril Gold Mines, (1898) 1 Ch. 122; 
Payne v. The Cork Co., (1900) 1 Ch. 308; Memer v. 
Hooper’s Telegraph Co., (1874) L. R. 9 Ch. App. 350) 
The principle that the articles cannot be altered with a 
view to break a contract or deprive any party of his con* 
tractual rights will apply to a contract with an outsider 
also {British Murac Rubber Syndicate v. Alperton 
Rubber Co., (1915) 2 Ch. 186). .Finally it should be 
remembered that the articles of association cannot be 
rectified by the Court for the simple reason that they 
have a statutory operation and the Court has no juris- 
diction to do this {Evans v. Chapman, (1902) 86 L. T 
381). 

The important principle is that every shareholder is 
presumed to have purchased his shares with the fidl 
knowledge of the contents of the articles and thus cannob 
restrain their alteration even though to his prejudice 
{Allen V. Gold Reefs of West Africa, (1900) 1 Ch. 656). 
The only grounds open to him according to this case Is 
that (1) the alteration would amount to a breach of his 
contract {Hari Chandra Joga Deva v. Hindustan Co- 
operative Insurance Soc. Ltd., (1925) 52 Cal. 239); or 
that (2) it was not bona fide for the beneht of the 
company as a whole. This point has been fully ^alt 
with under the heading of “ Expropriation of a Share- 
holder.” In cases where articles though not formally 
altered but have been acted upon for a long period 
the Court may treat them as regular {Ho Tung 
V. Man On Insurance Co., (1902) A. C. 232). Even 
where there has been some defect in the method of 
adopting an article which is within the power of the 
company to adopt and contracts have been entered into 
on that footing, both the company and outrider may inrist 
that it shall be binding on the partis where the contraei 
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has been made on the basis of the article {Mvirhead v. 
Forth Insurance Co., (1S94) A. C. 78). In one ease 
where rights were conferred by articles on certain persons 
and it was sought to take away those rights from one of 
them by a special resolution without altering the articles 
it was held that that cannot be done {Imperial Hydro- 
pathic Co. V. Hampson, (1883) 23 Ch. D. 1). To sum 
up the principle is that even where the company cannot 
be prevented from altering its articles where there is a 
contract which has a bearing on the existing articles, it 
can be prevented from acting on its altered articles vdth 
a view to deprive the party of his contractual 
rights. 

The alteration of the articles of association between 
application and allotment of shares was held not to 
invalidate the allotment (English, etc., Rolling Stock Co., 
Re. Lyon’s Case, (1866) 35 Beav. 646). The Court has 
no right to rectify a mistake in the articles even though 
no shares were allotted because a document of this 
character has a statutory authority (Evans v. Chapman, 
(1902) 86 L. T. 381). In one case though the prospectus 
provided a reserve capital and the articles also provided 
for same, the Court allowed the article to be altered with 
a view to repeal this article (Malleson v. National 
Insurance and Guarantee Corporation, (1894) 1 Ch. D. 200). 
When articles are altered in connection with directors* 
remuneration a retrospective effect is never allowed to 
be given to them (Swabey v. Port Darwin Gold Mining 
Co., (1889) 1 Meg. 385 C. il.). The articles cannot be 
altered to deprive the minority of its rights (Brovm v. 
British Abrasive Wheel Co., (1919) 1 Ch. 290). Those 
dealing with the company though expected to know the 
contents of the articles are not boimd to see that the 
requirements are carried out and are entitled to assume 
that the requirements are properly carried out (Land 
Credit Co. of Ireland, (1869) 4 Ch. App. 460). Though 
the uUeles cannot alter the memorandum if there is an 
ambiguity in Uie menmrandum, the same may be 
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explained by the articles registered at the same time 
iSouthem Brazil R. G. do Sul Rly., (1905) 2 Ch. 78). 

PROCEDURE FOR ALTERATION 

The secretary should first draft the resolution (where 
necessary in consultation with the company’s lawyer) and 
:get same approved by the board of directors. At this 
meeting he should also get a resolution passed authorising 
him to call the necessary meetings for the special resolu- 
■tion altering the articles to be considered. The notice 
calling the meeting must specify the material alterations 
effected by the altered article {Normandy v. Ind, Coope 
& Co., (1908) 1 Ch. 84). After the necessary resolutions 
are passed a printed copy of the resolution signed by the 
chairman should be sent to the registrar for being regis- 
tered and the new article should be inserted in every copy 
of the articles of association issued thereafter. 

THE FORM OF NOTICE TO THE REGISTRAR OF JOINT 
STOCK COMPANIES OF THE ALTERATION IN THE 
ARTICLES OF ASSOCIATION. 

The Indian Companies Act of 1913 section 82 (1). 

Special Resolution altering Articles. 

THE BOMBAY SPINNING & WEAVING CO., LTD., 

To, 

The Registrar of Joint Stock Companies, Bombay. 

Bir, 

The following is sent for the favour of registration tinder 
Section 82 (1) of the Indian Companies Act : 

“ At an extraordinary general meeting of the members of 
The Bombay Spinning & Wearing Co., Ltd., held at the 
registered office of the company on 15th March, 1937 the 
following resolution was passed as a special resolution: 

“ Resolved that (state the full text of 

the resolution here).” 

Yours faithfully, 

(Sd.) J. K. Kaka, Chairman, 

The Bombay Spinning dk Weaving Co., Ltd, 
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THE B¥E-LAWS 

Frequently articles grant powers to directors to- 
“ make, vary and repeal ” bye-laws. So far as these bye- 
laws are to be made with reference to the servants of ther 
company or its oflBcers or conduct of business there is 
no objection to such a power. In case of regulations how- 
ever, “ for members ” the best opinion is that they are- 
“ regulations for the company ” and should therefore be- 
passed by a special resolution. 

THE USUAL CONTENTS OF THE ARTICLES OF 
ASSOCIATION 

The following headings and brief remarks are a sum- 
mary of what the articles usually cover. Most of these- 
articles are dealt with fully in chapters under special: 
headings dealing with the law and practice applying to- 
them. 

(1) The Exclusion of Table A 

This is usually done in the following form : — “ The 
resolution contained in the Table marked A in the First 
Schedule to the Indian Companies Act, 1913 shall not 
apply to the company.” The title given to the above- 
section of the articles is “ Constitution of the Company.”' 
In some companies the following para, is also added, viz : — 
“ But the regulations for the management of the company 
and for the observance thereof by the members of the 
company or their representatives, shall, subject to any 
exercise of statutory powers of the company in reference 
to the repeal or alteration of, or addition to, its regula- 
tions by special resolution, as prescribed by the Indian. 
Companies Act, 1913, be such as are contained in these 
articles,” 

(2) Interpretations 

These give a list of definitions of tiie various terms 
used in connection witii the clauses in the article. 
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<3) Prelimiiiary 

Under this heading, the articles contain clauses 
stating the preliminary a^eements which the company 
proposes to make, or enter into, or adopt. 

(4) Capital — ^Increase and Reduction 

Here the various clauses dealing with the question 
of increasing of capital and powers connected therein are 
given. It is here laid down how and under what condi- 
tions additional new shares may be issued and the capital 
increased, whether the said shares have to be offered to 
the existing members and if so on what terms. The 
reduction of capital also is provided for under this section 
of the Companies Act as well as the power for sub-division. 
The boards of directors’ powers as to allotment of 
shares, either out of the original capital offered to the 
public, or from the remaining imallotted capital at the 
time of registration, are also frequently added under this 
heading. Where shares of different denominations are 
issued by the company such as preference, ordinary, 
deferred, etc., this clause provides that all or any of the 
rights and privileges attached to the different classes of 
shareholders in the capital for the time being of the com- 
pany may be modified, commuted, abrogated by agree- 
ment between the company and any j>erson purporting to 
contract on behalf of that class, provided such agreement 
is confirmed by an extraordinary resolution pasi^ at a 
separate general meeting of the holders of the shares of 
that class. It will thus be noticed here that the power 
to modify rights of shareholders is generally taken by our 
articles which is most desirable. This power to modify 
rights of course does not include power to extinguish 
rights (Mercantile Investment Co. v. Intemaiional Co. 
of Mexico, (1893) 1 Ch. 484). The quorum for this 
meeting and other details as to the calling of this 

meeting, use of proxies, etc., are also d^lt with under this 
clause. 
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(5) The Shares 

Under this beading the clauses provide that shares 
should be numbered progressively or serially and lay down 
regulations as to the application and allotment of the 
same, issue of share certificates, renewal of such certifi- 
cates, company’s lien on shares, joint holding of shares 
and the rules applying to the joint-holders. Frequently 
the fact that no notice of trust or interest other than that 
of the registered shareholder is recognised is emphasised 
by a special clause. Rules as to voting and the notices 
as to the change of name and address of members arc 
also dealt with here. 

With reference to the allotment of shares the direc- 
tors have to see that they act in good faith in the best 
interests of the company. The Court would naturally 
take it that the directors have so acted and the party 
aggrieved must aflinnatively prove their case (Ex-parte 
Penny, (1873) 8 Ch. App. 446; Perdval v. Wright, (1902) 
2 Ch. 421 ; Re. Coalport China Co., (1895) 2 Ch. 404; 
Hannan’s King and Co., (1898) 14 T. L. R. 314). Thus 
there is no objection to the directors making an allotment 
to themselves or to their friends so long as that is done 
bona fide in the interests of the company. They can 
even issue shares at par even though they could have 
sold at a premium {Hilder v. Dexter, (1902) A. C. 474). 
Ail that is got to be seen is whether that was done bona 
fide in the interests of the company. Failing that they 
will be guilty, of breach of trust (Shaw v. Holland, (1900) 
2 Ch. 305). 

In case of the article which refers to the notice of 
trust not being recognised the object sought to be achieved 
is not only to emphasise the rule laid down by the Act 
in Sec. 33, but also to relieve the company from the obli- 
gation of taking notice of the equitable mortage of the 
share made by the shareholder. Thus the artides of 
some of the Indian Companies run as follows : — 

Ricept only w is by these articles expressly provided, the 
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company shall not be bound by or recognise any contingent, 
future, partial or equitable interest in the nature of a trust 
or otherwise in any share, or in any other right in reqtebt of 
any share, except an absolute right thereto, in the person from 
time to time registered as the holder thereof. 

This was done with a view to meet the objection 
raised in Bradford Banking Co. v. Briggs, (1887) 12 A. 
C. 29 where the view as stated above was expressed. 
Also see Societe Generale v. Walker, (1886) 11 A. C. 20. 
Wherever the exemption clause exists the Courts generally 
hold that the company was entitled to disregard notice 
of equitable interests {New London & Brazilian Bank v. 
Brocklebank, (1882) 21 Ch. D. 302; Miles v. New Zealand 
Alford Estate Co., (1886) 32 Ch. D. 266; Re. Perkins, 
(1890) 24 Q. B. D. 613). This is on the principle that 
a shareholder cannot both approbate and reprobate 
{Borland’s Trustee v. Steel Bros, and Co., (1901) 1 Ch. 
288). However the jurisdiction of the Court to interfere 
in order to protect the rights of persons equitably interested 
remains {Binney v. Insurance Hall Coal and Cannal Co., 
(1866) 35 L. J. Ch. 363; Taylor v. Midland Rail Co., 8 
W. R. 401). Thus many articles are now framed with 
the words “ except as ordered by a Court of competent 
jurisdiction ” with a view to show that the jurisdiction 
of the Court is not ousted. Thus the article reads as 
follows : — 

Save as herein otherwise provided, the company shall be 
entitled to treat the registered holder of any shares as the absolute 
owner thereof and accordingly shall not, except as ordered by a 
Court of competent jurisdiction, or as by the Act required, be bound 
to recognise any equitable or other claim to or interest in such 
share on the part of any other person. 

The law in connection with lien on shares has been 
fully dealt with imder its appropriate headings All that 
need be said is that articles specifically reserve this right 
of lien in spite of the fact that it has been said by some 
authorities that this right may be implied. 
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(6) Underwriting and Brokerage 

Under the heading of underwriting and brokerage, 
the articles provide for the underwriting of shares, and 
lay down the rate of commission, or the maximum rate of 
same, as well as the rate of brokerage. This is done in 
connection with both shares and debentures and frequently 
in case of the debenture commission, the articles also 
reiterate that, in case the debentures are issued at a 
discount or any commission with respect to the issue is 
allowed the same shall, as required by Sec. 106 of the 
Indian Companies Act, 1913, be shown in the Balance 
Sheet of the company until the whole amount thereof 
has been written off. The articles must give the right 
to pay commission on issue or underwriting of shares and 
they must state the amoimt or rate of such commission and 
the commission agreed to be paid, if any, must not exceed 
the amount or rate so authorised. (S. 105). 

(7) Interest out of Capital 

Under this heading the clauses in the articles 
frequently provide for interest to be paid as provided for 
in Section 107 of the Indian Companies Act, 1913, in the 
case of capital raised to defray the expenses of construc' 
tion of any works or buildings or the provision of any 
plant which cannot be made profitable for a lengthened 
period. This clause is necessary under Section 107(1) if 
the company intends to pay such an interest, as the said 
interest cannot be paid unless authorised by the articles 
or by special resolution. It may be added that h^ Ihe 
previous sanction of the Local Government has to 
be obtained. The period for which such intorest is 
payable is also determined by the Local Government and 
the rate of interest is in no case to exceed 4 per cent per 
aimum. 

(8) Transfer of Shares 

This heading deals with the method, or procedure, by 

which shares are to be transferred or the circuinstanein 

17 
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under which the same are transmitted. In the case of 
public companies the clauses usually provide for the 
maintenance of a “ register of transfers,” the actual form 
of transfer and the mode of its execution, the period of 
closing of the “transfer book,” power of the board to 
refuse a transfer, the title to the shares in the case of a 
deceased shareholder, registration of persons entitled to 
shares otherwise than by transfer, the conditions of regis- 
tration of transfer, fee payable on a transfer or trans- 
mission, prohibition of transfer to infants and frequently 
clause prohibiting foreigners from holding shares are also 
inserted where necessary. Powers are also reserved to the 
board to require evidence of transmission. 

In the case of private companies special clauses 
have to be provided with a view to restrict transfer of 
shares to a non-member. Here usually the clauses 
provide that the shares are to be valued by a resolution 
either at a general meeting or by the board or by auditors 
of the company on certain computation as indicated in 
the articles and that the company undertakes to find a 
purchaser from among its own members within a specified 
time. If the purchaser is found, the member who wants 
to sell the shares has to transfer them. If he fails to do 
so the articles also give powers to the board to transfer 
these shares to the purchaser in spite of that, the money 
recovered by the sales being paid to the selling member. 
If on the other hand the company fails to find a purchaser 
within the time fixed by the articles the member desiring 
to sell the shares is authorised to sell and transfer 
to any third party at any price he can get. Absolute 
discretion is also left to the directors here to refuse to 
register a transfer. Frequently the circumstances under 
which this power to refuse to register a transfer is to be 
exercised are enumerated by the articles. 

(9) Calls on Shares 

Here the board’s power to make calls and the terms 
and conditions under which the same are to be made, the 
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iterm or period for the notice of call, the passing of the 
resolution making the call, are provided for and in some 
cases arrears of calls are also made to carry interest. The 
directors are also given in certain cases the power to 
extend time for paying of calls and frequently clauses are 
also to be found providing for the payment of calls in 
advance on which interest is made payable at a certain rate 
per cent. This last clause is nowadays dropped from the 
^articles in the case of new companies. 

'^10) Forfeiture of Shares 

Under this heading powers given to the board to forfeit 
shares, as we have seen elsewhere, cannot be exercised 
unless the articles specifically provide for same. Here the 
clauses as to forfeiture will contain the terms of notice to 
•be given to the defaulting shareholder before a resolution 
of forfeiture is passed in due form. It is then laid down 
that the forfeited shares are to be the property of the 
•company and may be sold by the same or reallotted or 
otherwise disposed of. A specific clause also provides that 
in spite of forfeiture the shareholder concerned is liable to 
pay the money owing at the time of forfeiture with or 
without interest. The rate of interest is also specified. 
Frequently a certificate of forfeiture in writing under the 
hands of two directors and countersigned by agents, or 
secretaries, is also provided for in the clause, which is 
•delivered to the purchaser of such shares as evidence of 
his title to the said shares together with the new certificate 
•of proprietorship. The directors are also frequently ^ven 
powers by the articles to remit as a matter of grace and 
iavour, the arrears on calls made on forfeited shares imder 
•certain circumstances. Clauses also are to be found under 
this beading empowering the directors to accept the 
surrender of shares by any shareholder desirous of surrender 
•on such terms as the directors may think fit. Frequently a 
•clause is inserted empowering the directors to aimul forfei- 
•tiire at any time before any share so forfeited has been 
4Qld, israllotted or otherwise disposed of. 
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(11) Meetings of Shareholders or Members 

Under this heading detailed clauses are to be found 
as to the first general meeting being held within not less 
than one month and not more than six months from the 
date on which the company is entitled to commence busi- 
ness, i.e., statutory meeting, the holding of the annual 
general meeting and preparation of the annual list and 
summary and profit and loss account and auditor’s report 
balance sheet together with directors and to be forwarded 
to the Registrar of Companies in accordance with Sections 
131 and 134 of the Indian Companies Act, 1913, the 
extraordinary meetings and the provision for holding the 
same on requisition from shareholders, the period for which 
the notice of such meetings is to be given and by whom 
the said notice is to be signed, are all provided for. It is 
also reiterated in most cases by the special clauses in the 
articles that the omission to give notice to any of the share- 
holders, where the meeting has been previously advertised,, 
shall not invalidate any resolution passed at any such 
meeting. The clauses also lay down what business must be 
notified in the notices and what need not be. A special 
clause provides for a quorum and adjournment. Generally 
it is provided that in case a quorum is not present at the 
first meeting and that meeting has to be adjourned there- 
fore, at the adjourned meeting the shareholders present, 
irrespective of their number or the amount of the shares 
held by them, shall have the power to decide upon all 
matters which should properly have been discussed at the 
meeting from which the adjournment took place. Another 
clause lays down that the chairman of the board of directors 
shall preside at the meeting and in case of absence of that 
oflhser, the shareholders may appoint a chairma n The 
chairman’s power to adjourn meetings has to be also care- 
fully provided for. The order in which the motions are to 
be brought before the meeting and decided as well as the 
method of dealing with amendmenfe are also detailed for 
eW reference and guidance of oflScers of the company as. 
well as members. The dmand for poll and the incident. 
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tK)nnected therewith constitute a few special clauses in the 
articles. 

(12) Votes of Shareholders 

Under this most important heading the rights of 
members to vote or not to vote are laid down. Generally 
provisions are inserted preventing members in arrear in the 
payment of calls from voting. It is also open to the com- 
pany at law to regulate by articles the right of voting of 
warious classes of shareholders or members. Thus a 
member may be given one vote for every share held by 
him or he may be given one vote for 10, 50 or 100 shares. 
In case of certain class of shareholders such as preference 
shareholders, articles may, by special clauses, prevent the 
holders from voting altogether. The articles here deal with 
all these items as well as with the power of voting per- 
sonally or by proxy, and the appointment and qualification 
of the proxy. Generally the condition applying to proxies 
provide that the same should be deposited by the company’s 
office two or three days prior to the date of the meeting. 
A special clause frequently provides that the proxy wnll be 
valid notwithstanding the previous death of the member, 
if a vote has been given in accordance with the terms of 
the instrument, provided, that no intimation in writing 
of the death, revocation, or transfer shall have been received 
nt the oflSce before the meeting. It is also enumerated or 
emphasised, which is of course a rule of common law, that 
the chairman of the meeting shall be the sole judge of 
the validity of a vote tendered at such meetings. The 
articles also provide a special form of proxy which has 
to be used by applying for the same from the company. 

(13) The Directors 

This heading gives the most important information 
«s to the powers delegated to the board of directors. Here 
the niunber of directors, including maximum and minimum 
ns well as ex-officio directors if any, are stated and in 
eome cases the “ debenture directors ” are also provided for. 
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If there is to be the appointment of any “alternate- 
director ” who is to fill the office during the absence of the 
original director from India, the same has also to be 
provided for by a special clause in the articles. This 
“ alternate director ” is generally given the right to receive 
the notice of meeting of the directors and to attend and 
vote there during the absence of the director in whose place 
he is acting, but he is made to ipso jacto vacate the office 
if and when the original director returns. The directors 
are also given power to fill in vacancies and to add to 
their number. The articles also lay down the qualifications 
of directors, their remunerations, plus any extra compensa- 
tion or remuneration to be given to him if he is not a 
bona fide resident of the centre at which the board meetings 
are to be held. The directors are also empowered to act 
notwithstanding any vacancy in their number. Where 
however their number falls below the minimum fixed the 
usual provision is that they shall not act except for the 
purpose of filling up vacancies. A special clause deals in 
detail as to the incidents and circumstances under which a 
director’s office is to be vacated. The other important 
article and the most necessary one is that which gives 
powers to the directors to contract with the company. 
This clause is the most essential as in the absence of such 
a clause the director is disqualified by his office from con- 
tracting with the company imless such contract is disclosed 
to all members and is passed by a general meeting of 
the company. One other usual clause, and a most necessary 
one, is the provision for retirement of directors by rotation 
and the method by which this retiring of directors is deter- 
mined. It may be added that it is now provided by 
S. 83B(2) of the Amending Act of 1936 that notwith- 
standing contained in the articles of a company other than 
a private company not less than two-thirds of the whole 
number of directors shall be persons whose period of office- 
is liable to determination at any time by retirement of 
Erectors by rotation. This does not apply to old com- 
panies incorporated before the commencement of thfe 
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Amending Act of 1936. When the directors retire by 
rotation imder the articles, the provisions empower the 
company to appoint others in their place, or to reappoint 
them if they like in case the retiring directors offered them- 
selves for such re-election. Sometimes powers are also 
given to the company to remove directors, or increase or 
reduce their number. It may be added that under S. 86 (1) 
of the Amending Act of 1936 a company may by extra- 
ordinary resolution remove any director whose period of 
office is liable to determination at anytime by retirement 
of directors in rotation, before the expiration of his period 
of office and may by ordinary resolution appoint another 
person in his stead. A director so removed shall not be 
reappointed a director by the board of directors. The 
words “ whose period of office is liable to determination ” are 
included with a view to exclude ex-officio directors 
appointed by managing agents from the operation of this 
section. In case a new person is to be proposed in place 
of the retiring director the articles generally provide for a 
prior notice, in writing of about 7 to 15 days. A special 
clause reiterates the requirements of Section 87 of the 
Indian Companies Act, 1913, under which the register of 
directors has to be maintained giving the information 
as laid down by the section as well as the changes in their 
appointment from tame to time. 

(14) The Proceedings of Directors 

Under this heading the clauses clearly specify how 
holding of the meetings of directors is to be regulated, also 
the intervals at which they are to be held, and how the 
questions raised at such meetings are to be decided. They 
also give powers to the board of directors to appoint com- 
mittees and delegate certain work. Frequently the articles 
here give powers to the board to pass a resolution by 
circular instead of by holding a board meeting in specified 
cases. There is frequently a clause reiterating that the acts 
of the board or comnfittees are to be valid, notwithstand- 
ing defects in tiie appointinent of directors or members, or 
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in any other particular. There are also clauses stating 
the remuneration if any of directors as well as special 
remuneration (if any) payable for extra work. They 
reiterate the duty of keeping minutes of all proceedings of 
directors, the power to appoint a chairman by directors in 
board meetings in the absence of the regular chairman, etc. 
Here it should be noted that according to S. 17 (2) of the 
Indian Companies (Amendment) Act of 1936 the articlefs 
of the company shaJl in any event he deemed to contain 
clauses identical with or to the same effect as clauses 71, 
78, 79, 80, 81 and 82 of Table A as far as the douses 
relating to directors are concerned, except that clause 78 
with regard to retirement of directors shall not apply to 
private companies. 

(15) The Board of Directors 

Under this heading clauses set out declaring the extent 
to which the directors can exercise the general powers of 
the company, certain specific powers are also enumerated 
in detail. Generally these specific powers relate to the 
payment of preliminary expenses, acquisition of properties 
and payment for the same, as well as for debentures, etc., 
securing of mortgages and contracts, appointment of officers, 
acceptance of surrenders, appointment of trustees, power 
to accept and hold any trust property for the company, to 
bring and defend actions, power to refer to arbitration, to 
give receipt, to authorise or sign on company’s behalf bills 
of exchange, promissory notes and endorse them, draw 
jsnd endorse cheques, and sign contracts and other 
documents, also power to appoint attorneys or agents on 
behalf of the company to invest money, to give security 
by way of indenmity, to create a reserve fund, to make 
bye-laws for the regulation of internal office arrangements, 
etc., to pay or allow dividends, bonuses from time to time 
on all shares, to delegate to any or more of them or to an 
outsider or outsiders any of the powers vested in them, to 
appoint and suspend managers, secretaries, clerks, ag^ts 
mid servants from permanent, temporary or special service, 
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to give to any such officer or other person employed com- 
mission on the profits of any business or transaction or a 
^hare in general profits, etc. Frequently powers are given 
in the case of companies having a business over a large 
area to establish “ local boards ” for managing the affairs of 
the company in any specified locality in India or out of 
India and to appoint persons to be members of such “ local 
boards ” and to fix their remuneration. Powers are given 
to these “ local boards ” to delegate from time to time their 
.powers to any other person and also to fill up any vacancies. 

(16) The Management of Business 

As the Indian Companies are in a large number of 
cases under the management of a firm of managing agents 
this clause generally specifies that the general management 
of the company shall be carried on by such managing 
agents, subject to the control and supervision of the 
directors. In the case of managing agents being a firm it 
is also specified that the said firm or person, or persons 
who happen to be partners in them, and their successors in 
business, shall continue as such agents for the period 
specified in a special agreement by this firm of managing 
agents with the company. It may be noted that under 
an Indian Companies (Amendment) Act of 1936 no 
managing agent shall be appointed to hold office for a 
term of more than twenty years at a time in case of com- 
panies incorporated after the commencement of the Act 
whereas in case of managing agents appointed before the 
commencement of the Act it is provided they shaU not con- 
■tinue to hold office after the expiry of twenty years from the 
commencement of the said Act unless reappointed before 
the expiry of the said twenty years, notwithstanding any- 
thing contained in their agreement or articles of the com- 
pany. (S. 87 A). The managing agents are also given 
powers to sign receipts, cheques, etc., in the actual <x)urae 
-of business, receive and pay moneys, etc. M anag in g 
agents are sometimes also given the powers under tli^ clause 
;to sub-delegate all or any of their powers, authorities and 
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discretions for the time being vested in them, in sucb 
manner as they may think fit. Power is given to the 
managing agents to work for and contract with the com- 
pany. Frequently clauses are so drafted as to say that 
the firm of Messrs. X, Y & Z their successors, assignees 
or nominees shall be and are hereby appointed Secretaries, 
Treasurers and Agents of the company and the agreement 
entered into with them by the company is referred to, a 
copy of which is annexed to the articles. Here it may be 
added that the assignment or transfer of his office by a 
managing agent is now void unless approved by the com- 
pany in general meeting under S. 87B of the Amending 
Act of 1936. Hence the draftsman should insert such a 
proviso in his draft of the said article as well as in the 
agency agreement. Even the rate of commission on net 
annual profits payable to these managing agents is included. 
Now under S. 87C of the Amendment Act of 1936 only a 
fixed percentage of the net annual profits of the company 
with provision for a minimum payment in the case of 
absence of or inadequacy of profits together wiih an office 
allowance is aU that can legitimately provided for in agency, 
agreements entered into after the Amendment of the Act. 
Articles also frequently provide for a compensation to be 
paid to managing agents for loss of employment as such 
agents, in the event of the winding up of the company, op 
that of the company ceasing to carry on business. Here 
it may be added that no compensation will be payable 
where the winding up is due to the negligence or default of 
the managing agent (S. 87B Amending Act, 1936). 

(17) Dividends 

Under this heading details are given as to how dividend? 
are to be declared on different classes of share the company 
may have issued and the circumstances under which the 
said dividends may be postponed. In case the directors are 
to be empowered to declare an interim dividend the same 
is stated. Articles provide that a member indebted to the 
company is not to receive a dividend which the company i» 
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given the right to use for reimbursing its claim. Fre- 
quently articles provide for the remittance of dividendl 
warrant through the post and make it clear that the 
company will not be responsible in case the warrant is- 
lost in the course of such transmission, and through that 
loss the member or person entitled to the dividend suffers 
loss through the endorsement on the said dividend warrant 
being forged. Some articles also empower the directors to- 
declare and pay the dividend, in specie, i.e., by distribution- 
of specific assets, or paid-up shares or debentures. Some 
articles provide that in case of joint holders, signature of 
any one of them, frequently that of the first named joint 
holder of share will be suflScient authority for the company 
to pay the dividend. A clause is also frequently inserted- 
providing that dividends unclaimed for one year after 
declaration shall vest in the company or may be made use- 
of by the directors in any other manner for the benefit of 
the company. Frequently a three years’ period is 
provided here. 

(18) Accounts 

Articles here reiterate that the directors are to keep 
proper accounts and indicate the manner in which the 
statement of accounts is to be furnished to general meetings. 
The Indian Companies (Amendment) Act, 1936 now 
provide for submission of profit and loss account with 
particulars as specified in S. 132(3); a balance sheet in 
the Form specified, mz., Form F and director’s report 
(S. 131A) to the shareholders of the company which mayr 
be reiterated in the articles by the draftsman. 

(19) Audit 

Under this heading the articles provide for the yearly 
audit of the company’s books with a view to ascertain the- 
correctness of the profit and loss account and balance sheet, 
the appointment and qualification of auditors, the mode of 
fixing their remuneration and the place where the com- 
pany’s books are to be kept. A clause frequently asserts. 
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that the accounts, when audited and approved, are to be 
conclusive as to errors not discovered within three months. 
iSome articles simply make a reference to the proidsions of 
the Indian Companies Act, 1913 as to audits and auditors. 

<20) Notices 

A special heading of “ notices ” must now reiterate 
under the Indian Companies (Amendment) Act, 1936 the 
clauses 112 to 116 of the Table A as they are now 
compulsory. 

<21) Winding up 

Under this article it is usually laid down as to how the 
■distribution of the stirplus is to be made among members, 
after paying all creditors, and frequently, a special clause 
provides for the distribution of these assets among members 
in specie and lays down the conditions and circumstances 
under which that has to be done. 

(22) Secrecy 

Here the articles generally provide for trade secrets 
being maintained and lay down that no business secret 
or secret process can be disclosed to any member. 

(23) Arbitration 

Frequently a clause is added to the Articles to the 
effect that if any difference shall arise between the 
company and any of the members, or their representatives, 
-touching the construction of any of the Articles or any act 
or thing in regard to the rights and liabilities arising 
thereto, or out of the relations existing between the parties, 
the same shall be referred to arbitration either of special 
arbitrators appointed by the parties or some special officer 
auch as the president of the chamber of commerce. 

(24) Miscellaneous Clauses 

Dealing wiih sealing, winding up, arbitration, etc., 
-which we shall deal with later on. 



CHAPTER YU 


Private Companies 

Their Origin and Definition 

Private companies were first introduced in India by 
our Companies Act of 1913. In England, before the 
passing of the Companies Consolidation Act of 1908, the 
term “ private company ” indicated those companies which 
did not offer their shares to the public at the time of 
incorporation. In other words, any company whose sharea 
were privately subscribed for, came under that dengnation. 
This did not work satisfactorily because shares originally 
issued privately, began to be sold in the market and. 
thus the requirements as to the prospectus, etc., could be 
easily avoided by an original private issue. Thus, the 
Companies Consolidation Act of 1908 of England divided 
companies under two distinct heading viz., “ Private ” and 
“ Public.” The first, namely a private company, was 
strictly restricted to the membership of fifty as we shall 
see presently, whereas the second, namely, a public 
company had to be incorporated with a membership of 
at least seven, though in this case the maximum number 
was left unlimited. Besides this, publicity is particularly 
insisted upon in case of public companies, and the 
promoters are compelled either to issue Sn prospectus to the 
public, or to file a statement in lieu of prospectus. Thua 
according to the definition of our Indian Companies Act 
of 1913, Section 2(13) a “private company” means a 
company which : — 

(1) by its urtietos, 

(a) restricts the rii^t to transfer the shares if my; and 

(b) die nmbtt of its members to fifty not tneludtay 
p«non» tiAo cm in the m/fioynmi of ike compmy; 
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(c) prohibits any invitation to the public to subscribe for 
shares if any, or debentures of the compsmy; 

Provided that where two or more persona hold one or more 
shares in a company jointly, they shall, for the purpose of this 
definition, be considered as a single member. 

It may be further noted that associations not for profit, 
•companies hmited by guarantee, and unlimited companies 
■which have no share-capital cannot be incorporated as 
private companies, as restrictions required to be imposed 
in connection with transfer of shares cannot be provided 
for in the articles. The private character of the company 
jnay be terminated as soon as any of the above restrictions 
.are removed or on commission of any default in connec- 
tion with the observance of them. 

.Exemptions and Privileges 

It will be seen from the above that there cannot be 
less than two members, nor more than fifty, not incltiding 
persons who are in the employ of the company, in case of 
a private company, and that, such a company should not 
jnake a public offer of shares. The privileges enjoyed by 
these private companies comprise of the following exemp- 
tions : — 

(1) They need not file a statement in lieu of prospectus. 

(2) They can commence business and exercise borrowing 

powers as soon as they are incorporated and need not 
comply with the other requirements enforced from 
public companies. 

(3) They are not to forward a statement in the form of a 

balance sheet to the Registrar. 

(4) No reports are required to be filed by them as in the 

case of public companies. 

(6) Their profit and loss account and balance sheets paH not 

be audited and certified by auditors of requisite 
qualifications as is the case under the Indian law with 
pubUc companies. In English law any one irrespective 
of his qualifications can be an auditor in both public 
and private company. 

<6) The i^uirements as to “ minimum subscriptioa " do not 
apply to them. 

(7) They are free from the requirements with jtpgard to the 
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appointment of directors by the articles, as well as 
their consent to act as such, and to take up md pay for 
the quahhcation shares, if any, as applying to public 
companies. 

(8) They are not required by law to file their annual profit 

and Ic^ account and balance sheets with the registrc^, 
but they are required to disclose the amount of the 
paid-up capital and their indebtedness secured by 
mortgages and charges. 

(9) Hiough they must hold the statutory meetings they are 

not to file their statutory report with the registrar. 

A private company in other respects has to comply 
with the requirements of Companies Act applying to 
companies in general. These may be summarised as : — 

(1) An annual list and summary must be submitted to the 

registrar (Sec. 32). 

(2) The register of members must be maintained which should 

be open for inspection to the public (Secs. 31 — 36). 

(3) The register of directors and mortgages and charges must 

be maintained (Secs. 87, 109). 

(4) Annual general meeting as well as the statutory meeting 

must be called (Secs. 76, 77). 

(5) Its accounts must be audited though not by an auditor 

of requisite qualification (Sec. 144). 

(6) According to the requirement of Sec. 135 it must furnish 

every member with copies of the balance sheet and 
the profit and loss account or the income and expendi^ 
ture account and the auditor's report on payment of 
the specified charge. 

To put it briefly, a private company, with certain 
'exceptions, is subject to the requirements of the Indian 
Companies Act, 1913. In the words of Lord Macnaugkton 
in Trevor v. Whitvxirth, (1888) 12 Ajrp. Cases 409. “ A 
family company whatever the expression means, does not 
limit its trading to the family circle. If it takes the 
benefit of the Act, it is bound by the Act as much as any 
'Other company. It can have no special privileges (k 
immunity.” 

On this principle it was laid down in Re. George 
Neuman <fe Co., (1895) 1 Ch. D. 674 that the directors 
oannot pay themselves or make presmits to themselves out 
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of a company’s assets which are not authorised by the 
shareholders or by the interests regulating the company. 
As per Lindley, L. J. “ A registered company cannot do 
anything which all its members think expedient, and 
which, apart from the law relating to incorporated 
companies, they might lawfully do. An incorporated 
company’s assets are its property and not the property of 
the shareholders for the time being and if the directors 
misapply those assets by applying them to purposes for 
which they cannot be lawfully applied by the company 
itself, the company can make them liable for such mis- 
application as soon as anyone properly sets the company 
in motion.” 

Their Advantages and Utility 

The private company arrangement makes it possible 
for advantages of limited liability being provided for in 
the case of an enterprise where a limited number of 
partners wish to control the whole establishment and 
provide for complete capital. Here, the privacy of the 
business affairs, as well as the limitation of the liability 
is provided for, and the death, or retirement, of a member 
does not, as in the case of a partnership, put an end to the 
existence of the company. In short, the advantages of a 
private partnership are maintained side by side with the 
addition of the privilege of the limitation of liability. 
From this, it must not be thought that any unlimited 
liability company cannot be registered as a private 
company. It should however be remembered that unless 
a company has a capital divided into shares it cannot be 
rostered as an association not for profit, a company 
limited by guarantee or an unlimited company. 

The other advantage afforded by a combination of this 
character is that, in case where the head of a partnership 
firm who is holding the bulk of the capital, retires, he 
convert the partnership firm into a private limited 
cmnpany, retaining a substantial interest in the fortunes 
of the enterprise by holding a large capital in the company. 
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and at the same time relieve himself from the anxiety of 
being liable to his last penny to the creditors of tiie 
company in case of a subsequent failure. It also enables 
parties to launch into risky enterprises, because, they can 
limit their stakes as well as participate in the working of 
the concern. In case of a family business, the owner may 
safely retire, or take it easy, by converting his firm into 
a private limited company, leaving his sons and trusted 
old servants to look after it. He knows his actual stake 
in the enterprise and feels secure as to the balance of his 
saving. Thus the old business is run on the same old 
lines, by men experienced and interested, under the foster- 
ing care and general supervision of its parent. Again, a 
private firm cannot claim a monopoly with respect to its 
name which is here secured through incorporation as a 
private company. Though the number of members is here 
limited there is no limit as to the amount of capital. In 
England, in fact, there are thousands of private companies 
in existence with capitals ranging from pounds one hundred 
to one million. It is also open to private companies to 
raise loans and borrow money through the medium of 
debentures besides borrowing in the other forms open to 
trading companies. According to Sir Francis Palmer, 
(under Sec. 105 of our Indian Act) , it will be possible for 
a private company to pay a commission for subscribing or 
agreeing to subscribe for or procuring subscription of 
shares as for this purpose there cannot be a public 
offer. The other advantage is the facility which generally 
joint stock companies enjoy in connection with borrowing. 
Besides borrowing on the same footing as an ordinary 
firm of sole owner or partnership, a company can issue 
debenture bonds. This form of borrowing has many ad- 
vantages peculiar to them. Here by issuing debentures 
in small values a substantial amount can be raised if tiie 
company commands a credit. In fact past exj^riences 
have proved that people and even traders are tro ready 
to give credits to joist stock companies and have frequently 
landed themselves in trouble by losing on Murekss invest- 
18 
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inents. The facility afforded by debentures to its holders 
is a great attraction. They can be conveniently sold or 
transferred and when due can be easily enforced in a 
Court of Law. They are generally secured by a mortgage 
of the company’s assets and are thus a safe investment 
particularly when the mortgage is a fixed mortgage. The 
other advantage is that unlike partnership where if a 
partner lends money to his firm he is postponed until all 
the other creditors of the firm are paid in full, a member 
of a joint stock company can by purchasing debentures 
become a creditor of the company with an equal right to 
share in the assets of the company in liquidation with 
creditors of the same degree or class. Thus a private firm 
can secure a larger scope for securing additional capital 
for its business as a private company by issuing shares 
with varying rights as to the sharing of profits, voting, 
etc., or by issuing of debentures as we saw above which 
it cannot do as a private firm. In cases of public 
compames articles generally restrict the borrowing powers 
of directors but private company articles generally do not, 
as this check is in the majority of cases not necessary on 
the powers of directors, who here are the proprietors 
holding almost all the shares. 

There are also cases where a number of firms carrying 
the same type of business have found it advantageous 
either to combine into one private company bolding pro- 
portionate capital and thus eliminate competition or they 
arrive at the same result by converting each of them into 
so many separate private companies, working in a sort of 
union or combine, pooling and dividing the profits along 
agreed lines. 

In the case of a partnership though the powers of 
individual partners may be limited by the partnership 
agreement, the outsider who deals with tiie firm, nnlpi^q 
he is told of the hmitations (which in practice is never 
done) 18 entitled to take it for granted tiiat every partner 
has complete powers implied by partnership law and enter 
into agreement which may put the firm in to a loss. His 
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lirotber partners are liable to make good this loss, though 
the partners responsible for the agreement may have 
exceeded his contractual powers as a partner and may 
not be able to recover this loss from the guilty partner 
in case he is financially weak. In case of a private 
company however the directors are tied down by the 
limitations of their powers by the articles and what is still 
better is that every outsider who deals with the company 
has the onus thrown on him to make himself acquainted 
with the contents of the articles before dealing with the 
■company. He cannot thus plead ignorance of the powers 
of the directors in case the same are exceeded in connection 
with his agreement with the company. 

The complications arising in the position at law in 
case of death, lunacy, insolvency, retirement, etc., of 
partners in a partnership are all unknown to a company 
combination and that is one more attraction for it to be 
converted into a private company. The transfer or 
assignment or mortgage of his share by a partner involves 
the firm, at the instance of his brother partners, into a 
dissolution. All these can be done with the shares held 
by principal partners in the company without involving 
any serious legal incident. 

Under this arrangement a concern can take in as 
many investing or financing or sleeping partners as they 
like without burdening these parties who do not take any 
managing part in the concern the burden of unlimited 
liability. This advantage is in itself great in inducing 
people with capital to invest without hesitation, by purchas- 
ing shares and sharing profits without risking the burden of 
unlimited losses and the consequent liability in case of 
failure and dissolution. The customers and the employees 
can also here be made to purchase shares and thereby 
become interested in the success and prosperity of tiie 
•concern. 

In private companies the principal members holding 
the bulk of the capital are generally appointed, by tiie 
^articles and the agreements ''life directors,” or pocmneat 
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directors, the principal members are also frequently styled 
managing or governing directors. 

In case of businesses of a speculative nature, if they 
are run imder a private limited company organization, the 
owners can lay aside the profits, without running the risk 
of being called upon to disgorge same to make good, 
losses. On the same basis when the owner of a profitable 
business dies and the sons cannot, for one reason or other, 
attend to the business they can, instead of winding same 
up, convert it into a private limited company and permit 
the experienced ofl&cers of the firm to carry same ou 
without shouldering unlimited risk. 

There are cases where a profitable business finds 
itself in temporary monetary difficulties and forcing of 
the hands of its proprietors is likely to cause losses to 
the creditors. Here a conversion of same into a private 
company is the best solution to the interest of all, the 
smaller company with secured debentures issued to the 
larger creditors to be redeemed within specified period' 
and a certain amoimt of control in management has proved 
satisfactory, creditors being either paid debentures or cash 
as may be arranged. 

There are occasions when a syndicate is formed either 
to do some cornering of a commodity or other equally 
risky business the syndicate finds it best to don the 
garb of a private limited company. 

The private company is on the same footing as a 
public company on the question of issue of preference, 
ordinary and founders or deferred shares as well as 
“reserve capital.” 

In India a good number of managing agency firms 
have converted themselves into private limited companies 
for personal safety. 

UNDERWRITING COMMISSION 

It should be noted that under Sec. 105 of the Indian. 
Ck)mpame8 Act a private company can pay underwriting 
eommission as well as a public company because the 
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section applies to both these classes {Dominion of Canada 
•Oeneral Trading and Investment Syndicate v. Brigstocke, 
(1911) 2 K. B. 648). Under Indian Companies Rulra 1914, 
the Form VIII is prescribed, which has to be used where 
shares are not offered for public subscription in case of 
a public company and also in case of all private 
companies and the amount or rate of commission has to 
be disclosed which has to be signed by all the directors 
and filed with the registrar. The statement should be 
filed before payment is made for safety as the language 
■of the Act on this point is rather ambiguous. The English 
Act has got a similar provision and the form prescribed 
under the rules of the English Act explains that the object 
of filing of this statement is to remove doubts as to 
whether a vendor to or promoter of or other person who 
receives payment in money or shares from a company 
has, and always has had, power to apply any part of the 
money or shares so received in payment of any commis- 
sion, the payment of which if made directly by the 
•company would have been legal under the Companies Act 
(See W. N., (1908) 11th July, page 223). The form as 
prescribed is as follows : — 


FORM VIII. 

STATEMENT AS TO COMMISSION WHERE SHARES ARE 
NOT OFFERED TO THE PUBLIC. 

The Indian Comanpies Act, 1913. 

(See Section 105) 


Filing fee Rs. 3. 


Presented for filing by 

Statement by a Company, pursuant to Section 105 of tire 
Indian Companies Act, 1913, of the amount or rate paid or agreed 
do be paid, by way of commission in respect of shares. 
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Name of Company 

Article of Association authorising commission 


Particulars of the amount paid or payable as 
commission for subscribing or agreeing to 
subscribe or procuring or agreeing to 
procure, subscriptions for any shares in 
the company 

or 

Rate of such commission 

Date of circular or notice, if any (not being 
a prospectus), inviting subscriptions for 
the shares and disclosing the amount or 
rate of the commission 


Paid Rs. 

Payable 

Rs. 


Rate per 
cent. 


Date. 


Signature of the Directors or of their agents authorised in writing.. 

Date. 

Annual List and Sununary 

The Annual List and Summary as required by Sec. 32" 
of the Indian Companies Act, 1913 must be prepared and 
filed with the registrar in case of private companies also 
within eighteen months from its incorporation and there- 
after once at least in every year. The details as to this 
statement are given later. (Sec index). The failure to 
file the list in time i.e., within twenty-one days after the 
day of the first or only general meeting of the year entails 
a fine not exceeding fifty rupees for every day during 
wLicL the deiavAt eontVnues and every offieer of the 
company who knowingly and wilfully authorises or permits 
the default shall be liable to the like penalty. 

Under new sub-section (4) of Section 32 added by the 
Indian Companies (Amendment) Act of 1936 a private- 
company must send with the annual return a certificate 
signed by a director or other officer of the comanpy that 
the company has pat, since the date of the last return 
or, in the case of a first return, since the date of tha 
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incorporation of the company, issued any invitation to the 
public to subscribe for any shares or debentures of the 
company, and whereas the annual return discloses the fact 
that the number of members of the company exceeds fifty, 
also a certificate so signed that the excess consists wholly 
of persons not to he included in reckoning the number of 
fifty. Sec. 2 (1). 

Conversion of Private Business into Companies 

The object with which this private limited company 
system was introduced in company legislation originally, 
as we have already seen, was to enable private business 
being converted with a view to take the benefit of the 
limitation of liability, as well as to make it possible for 
persons willing to lend money to the concern to do so 
freely in the form of purchase of shares, particularly 
where they are prepared to incur certain risk though they 
do not wish to carry with them the bm*den of responsi- 
bility attached to the unlimited liability in case of heavy 
losses. The usual process here is for the firm which 
wishes to be converted into private limited company to 
agree to sell to the company which is being formed and 
the company agrees to buy the assets and the good-will 
of this business at a certain purchase price payable in 
shares fully or partly paid as may be mutually agreed 
which are to be divided among the partners. In order 
to avoid large stamp duty being paid on the contract or 
the conveyance, all assets are taken up by the new 
company and liabilities are paid by the company itself 
the usual practice is to attauge for the taking over of 
all stock in trade, free-hold and lease-hold properties and 
other items requisite for carrying over of the business. 
As to outstandings, they remain outstandings of the 
old firm and are to be collected by the new company as 
the agent for collection of debts on behalf of the firm 
who has sold its assets. The partners arrange to 
pay the liabilities themselves. If further capital 
is necessary, it is arranged to issue same among 
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partners in fixed proportion against payment of cash 
by them. In case of good-will also, if the same is 
sold for a fixed price and transferred by the firm to the 
company ad valorem stamp duty will have to be paid. 
Frequently to avoid this no arrangement is made for the 
sale of good-will, but the partners have to give a written 
undertaking to the company individually not to trade in 
competition with the new company. In fact it is usual, 
whether the good-will is sold or not sold to the company, 
to incorporate a clause in the agreement for sale by which 
the partners of the old firm agree not to compete with 
the company in course of its trade or allow this name 
to be used in any rival business. A form of agreement 
is given in Vol. II Appendix No. A. 

With reference to the business of a deceased person, 
if the deceased has not given the power in his will to the 
executor to convert same into a private limited company 
it cannot be done and the Courts nowadays hold that 
there is no jurisdiction to do so though they did it in 
older cases. The only case where such a thing can be 
done in the absence of authority from the deceased is 
where such an arrangement is a part of a compromise of 
disputes with third parties (Re. Mormon, (1901) 1 Ck. 
701; Be. Crawshay, (1889) 60 L. T. 359; West of England 
Bank v. Murch, (1883) 23 Ch. D. 138). The principle 
here involved being that the Court has jurisdiction only 
in case of emergency not foreseen or provided for by the 
author of the trust to allow a trustee to go outside the 
terms of the trust (Be. New’s Settlement, (1901) 2 Ch. 
534). It should be however noted that the sale by an 
insolvent of a substantial part of his assets is a fraudulent 
act under the Presidency Town Insolvency Act of 1909. 
Thus in case an insolvent sells substantial part of his 
property to a company, the sale can be set aside by the 
official assignee if the party is made an insolvent within 
three months (Re. Hirth, (1899) 1 Q. B. 612; Re. 
Wheatky, (1901) 85 L. T. 491). In this case (Re. 
Hirth) Ldndky, L.J., referred to the case of Salomon v. 
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Salomon & Co., (1897) A. C. 22, in which it was laid 
■down that if in a joint stock company six persons held 
•only one share each and the seventh held twenty thousand, 
the Court would not go behind the incorporation certi- 
ficate and inquire whether such a “ one man company ” 
was one intended by the Act, said that “it has been 
decided that a company can be legitimately formed under 
the Companies Acts by one person or one or two persons, 
with all the rest men of straw, and that there is at 
present no machinery except winding-up by which it can 
be extinguished .... But the question was never raised 
there whether the creditors of a sole trader who had 
converted himself into a company and transferred all his 
assets to the company, could not impeach the transaction 

•either as a fraud upon the creditors or as an act 

of bankruptcy.” The result was that it was laid down 
here that the transfer of this character of the assets was 
a fraud on the insolvent vendor’s creditors and therefore 
an act of bankruptcy. The Court in such cases treats the 
parties who get the assets as trespassers. In one case the 
debenture holders under these circumstances were declared 
as such and compelled to hand back the assets in their 
possession and held liable to make good the value of the 
property they had disposed off {Re. Goldberg, (No. 2), 
Ex-parte Page, (1912) 1 K. B. 606). 

In another case in Re. Goldberg, Ex-parte Silver- 
stone, (1912) 1 K. B. 384, where an insolvent trader formed 
a private company and assigned all his assets to it for 
shares and debentures and also induced his mortgagee to 
accept debenture in lieu of his mortgage it was held that 
the mortgagee lost his mortgage (see also Re. Slobodinsky, 
Ex-parte Moore, (1903) 2 K. B. 517) . 

’The Conversion of a Private Company into a Public 
'Company 

It is quite open to a private company to convert 
itself into a public company if it so desired because 
^Section 154 which replaces the old section under the 
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Indian Companies (Amendment) Act of 1936 provides^ 
that 

{1) If a comjmny, being a private company, alters its articles: 
in such manner that they no longer include the provi- 
sions which, under the provisions of clause {IS) of sub- 
section (1), of section 2, are required to be included in 
the articles of a company in order to constitute it a 
private company, the company shall, as on the date of 
the alteration, ceased to be a private company and shall,, 
within a period of fourteen days after the said date, 
file with the registrar a prospectus or a statement in 
lieu of prospectus in the form and containing the 
particulars set out in the form marked II in the Second' 
Schedule. 

{2) If default is made in complying with sub-section {!) of 
this section, the company and every officer of the com- 
pany who is knowingly and wilfully in default shall be 
liable to a fine not exceeding five hundred rupees. 

(3) Where the articles of a company include the provisions 
aforesaid but default is made in complying with any of 
those provisions, the company shall cease to be entitled 
to the privileges and exemptions conferred on private 
companies under the provisions contained in this Act', 
and thereupon the provisions of this Act shall apply to- 
the company as if it were not a private company. 

Provided that the Court, on being satisfied that the failure 
to comply with the conditions was accidental or due to^ 
inadvertence or to some other sufficient cause, or that 
on other grounds it is just and equitable to grant relief, 
may, on the application of the company or any other 
person interested and on such terms and conditions as 
seem to the Court just and expedient, order that the 
company be relieved from such consequence as^ 
aforesaid. 

In connection with this it should be noted that the- 
conversion involves the necessity of the directors having 
to file a consent to act in writing and consent to take 
and pay for the qualification shares (from which they 
were exempt in the case of the private company) unless- 
they had already signed the memorandum of association^ 
for these shares at the time the company was incorporated. 
In case a private company is prohibited by its articles; 
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from converting itself into a public company, it is still 
open to it to alter its articles by a special resolution andl 
convert thereafter. 

As a matter of fact if a private company alters its 
articles in a manner that they no longer embrace the- 
clauses which the Act requires to be there, it ceases to be- 
a private company and thereby it automatically becomes- 
a public company. 

It will be noticed that the present Section 154 (2) 
provides that in case default is made in complying with, 
sub-section (1) the company and every officer of the com- 
pany who is knowingly and wilfully in default shall be 
liable to a fine not exceeding five himdred rupees. 

It further enacts in S. 154 (3) that where the articles 
include restrictive provisions but these provisions are not 
acted upon or departed from and default is made, the- 
company ceases to enjoy the privileges and exemptions of 
a private company, unless the Court is satisfied that the 
default was to accidental conditions or to inadvertence or- 
any other sufficient cause. 

The Procedure 

The procedure is to first pass a special resolution- 
converting the company into a public company and' 
deleting the articles which restrict the transfer of shares, 
limit the membership to fifty and prohibit the offer of 
shares to the public. A copy of the special resolution or 
resolutions giving effect to these has to be filed with the 
registrar of joint stock companies within fifteen days of 
their passing. The next step is to file a statement in lieu- 
of prospectus according to Sec. 98. The consent to act 
as directors and a consent to take up the qualification- 
shares, if any, must also be filed unless they signed the 
memorandum of association at the time of incorporation.. 
(S. 84). Finally file a declaration as required by Sec. 103 
before commencement of business in accordance witb 
Form 5 under the Indian Companies Rules, 1914, as (pven; 
in the Vol. II, Appendix No. A. 
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RESOLUTIONS 

Private Company Converted into Public 

We have already seen that as soon as the restrictions 
required to be embodied in the articles are removed a 
private company automatically becomes public. The 
resolution passed is generally as follows : — 

Resolved ; — (a) That the company do convert itself into a 

public limited company and that the articles numbered 

be and are hereby deleted from the articles of 

association of the company. 

(b) That the following new articles be and are 
hereby added to the company’s articles of association and 

numbered 

(Here set out the Articles.) 

Public Company Converted into a Private Company 

The resolutions to be passed when a public company 
is converted into private, the following form may be 
iollowed : — 

Resolved : — ^That the company do now become a private 

company. That the articles numbered be and 

are hereby deleted and that the following new articles 

numbered be added to the articles of 

the company and form part of same : — 

(Here set out the new Articles) 

Application of Table “ A ” 

The various sections of the Indian Companies Act, 
1913, except those bearing on the points we have dealt 
with above, equally apply to private as well as public 
companies. A private company cannot adopt Table 
“A” as its articles of association without making con- 
siderable alterations and the general practice is to draw 
•out a special set of articles in each case. This is because 
(1) the restrictions on the transfer of shares have to be 
provided for, (2) provision has also to be made with a 
view to limit the number of its members to fifty, (3) the 
Tequirements as to the directors’ qualification, minimum 
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subscription, etc., are not necessary to be provided for,, 
and (4) provisions 34, 35, 36, 37, 38, 39 and 40 of the 
Table “ A with regard to “ share warrants ” have to be 
eliminated. 

Fonns of Articles Peculiar to a Private Company 

We have seen that in case of ail private companies* 
it is compulsory under the Act to restrict the number^ 
of its membership and also restrict the transfer of shares. 
In this case the following articles are usual ; — 

The company is a private company within the meaning of' 
Section 2, sub-section (13) of the Act, and accordingly ; — 

(1) The number of members for the time being of the 

company (not including persons who are in the employ^ 
ment of the company) is not to exceed fifty provided^ 
that where two or more persons hold one or more shares 
jointly they shall be considered as a single member; 

(2) No invitation shall be issued to the public to subscribe 

for any shares, debentures or debenture stock of the 
company; 

(3) The right to transfer the shares of the company is 

restricted in manner and to the extent hereinafter^ 
appearing; 

(4) No transfer of any shares of the company shall be 

registered, the registration of which would involve a 
contravention of clause (a) of this Article; 

(5) The company shall not be at liberty to issue share 

warrants to bearer; and 

(6) The company shall continue to observe such restrictions, 

limitations and prohibitions. 

The Usual Articles Restricting the Transfer or 
Transmission of Shares in Private Companies 

We have seen that it is absolutely necessary to place 
restrictions on the right to transfer shares in case of 
private companies and for apparent reasons a private 
company’s articles cannot authorise it to issue share 
warrants. In what form the restrictions should be 
imposed is a matter to be decided by the promoters in 
consultation with their lawyers. A general reservation 
to the effect that directors in their absolute discretion ma 3 r 
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refuse to transfer any share or shares would answer the 
^retiuirement of law, but in practice care has to be taken 
to see that the refusal is not mendacious or capricious and 
ds one which wovld ensure equity and fair play to the holders. 
We shall deal with the law on this subject while dealing 
with transfer. The following set is the one usually to 
be found in the articles of association of private companies 
.and it is most satisfactory inasmuch as a fair price is 
■ defined in the second clause and thereafter an option is 
left to the transferor, if not satisfied, to get the valuation 
done by arbitration. In some cases this third clause about 
arbitration is omitted and a fair price as fixed by members 
in a general meeting or one fixed by the auditors of the 
'Company as certified by them is provided for to be the 
fair price. It is also usual to provide that the restrictive 
-clauses are not appUcable to certain individual members, 
wholly or partly, who are named in the articles. The fair 
value in many cases is fixed by articles as the paid-up 
amount on the shares. For articles empowering the 
'Company to compel a member to sell his shares etc., see 
■expropriation of members in Index. 

Frequently clauses are so framed that a transferor is 
(Compelled to fix a price himself and if the price is not 
acceptable to the directors or members to whom the shares 
are to be offered in the first instance, they can be sold by 
him at that price to an outsider but not at any lower 
price. In one case where a member intending to sell had 
to fix his price and offer shares at that price to his fellow 
members through the board of directors and did so 
•offering 1,35,000 shares of £1 each at £2 each, but the 
•directors could arrange to buy under the option 5,000 
shares only, it was held that the transferor was not bound 
'to sell a part of his holding, as the offer and the price 
-fixed was in respect of the whole of 1,35,000 shares and 
not for each share of the holding separately, for which he 
would be entitled to ask for a different price {The Ocean 
-Cod Co., Ltd. V. The PoweU Duffryn 8. Coal Co., (1932) 
1 Ch. D. 654; 48 T. L. Jj. 290). In another case with the 
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\isual article to give notice and offer shares to members 
in first instance, a private sale was made to a member 
without notice which was declared good {Delavenne v. 
Broadhurst, (1930) W. N. 238). 

Model Articles Providing for Sale or Transfer to a 
Member only 

Transfer when (1) No shares shall be transferred to a 

member willing to person who is not a member so long as any 
purchase. member is willing to purchase the same at the 

fair value which shall be determined as here- 
inafter provided. 

Notice to be given (2) In order to ascertain whether any 

by transferor. member is willing to purchase the share, the 
proposing transferor shall giv^e notice in 
writing (hereinafter called the “ Transfer 
Notice ”) to the company that he desires to 
transfer the shares. Such notice shall con- 
stitute the company, his agent for the sale 
of the share to any member of the company 
at the fair value. The transfer notice may 
include several shares and in such case shall 
operate as if it were a separate notice in 
respect of each. The transfer notice shall 
not be revokable except with the sanction of 
Value when fixied the directors. At the Ordinary General 

by the company. Meeting in each year the company shall by 

ordinary resolution declare what is the fair 
value of a share, and upon any sale pursuant 
to this article the amount so declared with the 
addition thereto of 6 per cent, per annum 
from the date of the meeting to the date of 
the completion of such sale (less any dividend 
declared in the meantime) shall be deemed 
to be the fair value for the purpose of such 
sale. 

Value when to be (3) If the proposing transferor shall be 
fixed by auditor, dissatisfied with the price so fixed by the 
otc. company or if from any cause no resolution 

fixing the fair value shall have been passed 
by the company within the year last preceding 
the date of the transfer notice, the fair values 
shall be such sum as shall be fixed by the 
auditors of the compsoiy on the one hand, 
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and the public accountant nominated by the* 
proposing transferor on the other hand with- 
in seven days after notice requiring him to 
nominate a valuer to act on his behalf shall 
have been given to him by the company or 
in the ev^ent of the disagreeing, such sura as 
shall be fixed on the valuation. The cost of 
such valuation shall be paid at the same 
amount as that fixed by the company or at a 
less amount and in any other case such cost 
shall be paid by the company. 

Note : — In case an auditor is given the sole 
power to decide, the article would, 
according to precedents take the 
following form : — 

In case any difference arises between 
the proposing transferor and the 
purchasing member as to the fair 
value of a share, the auditor shall,, 
on the application of either party ^ 
certify in writing the sum which, in 
his opinion, is the fair value, and 
such sum shall be deemed to be the 
fair value, and in so certifying the 
auditor shall be considered to be- 
acting as an expert, and not as an 
arbitrator ; and accordingly the 
Arbitration Act, 1889, shall not 
apply.” 

When it is proposed to give both the parties 
a chance of appointing arbitrators in order 
to decide the fair value of the share according 
to precedents, the article would take more or 
less the following form : — 

^^In case any difference arises between 
the proposing transferor and the 
purchasing member as to the fair 
value of a share, the difference shall 
be referred to two arbitrators, one 
to be appointed by each of the 
parties in difference.” 

In case where it is proposed not to leave 
the computation of fair value to any arbitrator 
but to provide for same in the article itself 
the following form according to precedents 
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Procedure when 
company finds 
purchaser. 


Default by trans- 
feror to transferee. 


with such alterations as may be desired may be 
followed : — 

For the purposes of these clauses the 
fair value of a share shall be the 
amount for the time being paid-up 
thereon plus a premium (if any), 
regulated as follows : — if the 
dividend and bonus for the financial 
year immediately preceding shall not 
exceed 7i per cent, per annum, the 
shares shall be offered at the amount 
for the time being paid-up thereon; 
if such dividend and bonus shall 
exceed 7^ per cent, per annum, but 
not exceed 10 per cent, per annum, 
the premium shall be 10 per cent, 
on the amount paid-up, and if such 
dividend and bonus shall exceed 10 
per cent, per annum, but not exceed 
15 per cent, per annum, a premium 
of 20 per cent, on the amount paid- 
up, and if such dividend and bonus 
shall exceed 15 per cent, per annum 
<&:c., &c.” 

(4) If the company shall within the space 
of the 28 days after being served with the 
transfer notice to find a member willing to 
purchase the share (hereinafter called the 
“ Purchasing Member ”) and shall give 
notice thereof to the proposing transferor, 
he shall be bound upon the payment of the 
fair value to transfer the share to the purchas- 
ing member. 

(5) If in any case, the proposing transferor, 
after having become bound as aforesaid, 
makes default in transfering his shares, the 
company may receive the purchase money 
and thereupon cause the name of the 
purchasing member to be entered in the 
register as the holder of the share, and shall 
hold the purchase money in trust for the 
proposing transferor. The receipt of the 
company shall be a good discharge for the 
purchasing member and after his name has 
been entered in the register in purported 


19 
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exercise of the above power, the validity of 
the proceedings shall not be questioned by any 
person. 

Default by com- (6) If the company shall not, within the 
pany to find pur- space of 28 days after being served with 
chaser. the transfer notice, find a member willing 

to purchase a share or any of them and shall 
not give notice in the manner aforesaid, the 
proposing transferor shall, at any time within 
three calendar months afterwards, be at 
liberty to sell and transfer the shares (or those 
not placed), to any person at any price. 
Company may (7) The company in general meeting may 
make rules as to make and, from time to time, vary rules as 

]sale of shares, etc. to the mode in which any share specified in 
any notice shall be offered to the members, 
and as to the right in regard to the purchase 
thereof and in particular may give any 
member or class of members a preferential 
right to purchase the same. Until otherwise 
determined, every such share shall be offered 
to the members in such manner as is herein 
provided with regard to the allotment of 
shares issued by the company or as near there- 
to as may be. 

Transfer of shares (8) Any share may be transferred by a 
to members^ member to any son or grandson, daughter 
family. or granddaughter, nephew or niece, or wife 

or husband of such member and any share 
of a deceased member may be transferred by 
his executors or administrators to any son or 
grandson, daughter or granddaughter, nephew 
or niece, widow or widower of the deceased 
member, and shares standing in the name of 
the trustee of the will of any deceased member 
may be transferred upon any change of trust 
to the trustees for the time being of such will. 
In connection with the above it may be noted that it has 
been held that if the restriction is general and not limited 
to a certain number or section of shares there is no 
objection to it. Thus a restrictive article such as the 
above which tend to compel a member to transfer his 
shares to a particular person and at a particular price is 
not either repugnant to absolute ownership or tending to 
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g)erpetuity and is therefore valid (Borland’s Trustee v. 
.Sted Brothers & Co., (1901) 1 Ch. 279) . In this case the 
-articles provided that such ordinary shareholders who were 
not engaged in management should transfer their shares 
to those engaged at a fair value arrived at as provided 
for in the articles. These provisions were objected to on 
the grounds that the articles were repugnant to the idea 
'of the nature of personal property and were also violating 
1;he rule against perpetuity. Farewell, J., held that this 
was an attempt to apply to company law a principle 
-altogether foreign to it. 

We have already considered articles providing for 
the compulsory retirement of competing members in con- 
.nection with the model articles when discussing the 
expropriation of members. There are similar articles 
made applicable to dismissed servants holding shares. 

PREFERENTIAL RIGHT OF PURCHASE TO 
DIRECTORS AND OTHER MEMBERS 

In case of private companies one frequently finds 
;articles providing that in case the company issues fresh 
shares they would be offered in preference to either the 
directors or the present members or to some specifi'c 
member or to larger holders. This is because virtually 
speaking in most of these private limited companies the 
directors are the holders of the largest number of shares 
and in possession of the management of the whole concern, 
particularly where a partnership has converted itself into 
a private limited company. The precedents of these 
.articles are in more or less the following form which may 
Ibe adopted with such alterations as may be necessary : — 

Preference to “All shares comprised in a transfer notice 
•directors. shall, unless the directors think fit to offer 

them to any person selected as aforesaid, be 
first offered by the company to the directors 
themselves, and so that in case of any 
difference between them as to the disposal or 
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Preferenc 
a partici 
member of 
company. 


Preferenc 
large holders. 


distribution of a share or shares, the mode of 
disposal or distribution shall be determined 
by lot, and any shares not taken by the 
directors, or some or one of them, shall then 
be offered to the other members in such order 
as shall be determined by lot. And in each 
case the person to whom the offer is made 
(whether a director or not) shall have the 
option of buying at the price fixed in the 
transfer notice, or. at his option, at the fair 
value, to be fixed by the auditors, as aforesaid, 
such option to be declared in accepting the 
offer. Where the shares comprised in a 
transfer notice stand in the name of a deceased 
member, the directors shall have three calendar 
months from the service of the transfer notice 
within which to determine whether they will 
themselves purchase them or not.” 

e CO Until otherwise determined, every such 

lar share shall be offered in the first place to the 
the said A, and any not accepted by him shall 
then be offered to the said B, and any not 
accepted by him shall be offered to the other 
members in such order as shall be determined 
by lots drawn in regard thereto under the 
supervision of the governing directors.^’ 

to Until otherwise determined by extra- 

ordinary resolution of the company, the shares ' 
comprised in any transfer notice shall be 
offered in the first place to the principal share- 
holders (which expression in this clause means 
and includes those members who respectively 
hold at least 10 per cent, of the issued capital) , 
and such offer shall be made to them collec- 
tively and individually, but so that in case 
of competition they shall rank for acceptance 
pari passu in proportion to the shares held 
by them, and so that if any shares cannot be 
so apportioned, such shares shall be offered 
to them in order determined by lot, and the 
directors shall cause lots to be drawn accord- 
and any shares not taken up by the 
principal shareholders as aforesaid shall be 
offered to the other members in such order 
as shall, &c.” 
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preference to " Where the company is served with a 
highest bidders. transfer notice as aforesaid, the company shall 
forthwith give notice thereof to all th*;^ 
members (other than the party giving the 
transfer notice), and the notice shall specify 
the price fixed by the intending transferor, 
and each member shall be at liberty, within 
fourteen days from the time such notice is 
served on him, to deliver to the company an 
offer in writing bidding for all or some of the 
shares comprised in the transfer notice, and 
agreeing to take, at the price he bids, the 
whole or any of the shares he bids for; and 
as between those who so bid the highest 
bidders shall be selected as purchasers in the 
order in which their bids stand as regard 
magnitude; and as between those who bid 
the same figure the selection shall be deter- 
mined by lots, which shall be drawn in such 
manner as the directors determine. Neverthe- 
less, if the selected bidders include any who 
bid less than the price specified in the transfer 
notice, the company shall call on the auditor 
to certify what sum is, in his opinion, the fair 
value per share, and shall notify the same to 
such last mentioned bidders, and unless they 
forthwith bid such price, their bids shall be 
disregarded.’’ 

Precedent of Article for Compulsory Purchase of 
Shares of Dismissed Servant 

In case of any member of the company who is also an 
employee of the company being dismissed from such service or 
employ for misconduct, the directors may at their discretion 
within one month of the date of such dismissal resolve that such 
member do retire and thereupon such member shall be deemed 
to have served upon the company a transfer notice pursuant to 

clause hereof and to have specified therein the amount 

paid-up on each share to be the fair value of each such share. 

Precedent of Article Where Shares are Compulsorily 
Acquired or Forfeited for Competing 

In case any member of this company becomes a manager or 
^lirector or partner of any concern which is carrying on business 
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of a competing nature without obtaining the consent of thisv 
company by an extraordinary resolution (by the resolution of the 
board of directors) he may be served with a notice by the board^ 
of directors requiring him to retire from the competing concern, 
or terminate his interest in same in any manner approved by the- 
board and in the event of non-compliance with such requirement 
within thirty days or any extended period at the option of the 
board from the date of service of the aforesaid notice his shares 
are liable to be forfeited. 

Instead of forfeiture the words may be; he shall, 
be deemed to have served the company with a notice' 

pursuant to Cl of the articles hereof and to have 

agreed to transfer his shares to any member willing to 
purchase same at a fair value to be fixed by the auditors* 
of the company for the time being (or by the company 
in the general meeting)/^ 

Transmission of Shares 

(1) The executors or the administrators* 
of a deceased member (whether a Parsi,. 
European, Hindu, Mahomedan or otherwise) 
shall be the only persons recognised by the- 
Hepresentatives of company as having any title to the shares 
deceased members registered in the name of such members 
only recognised. except in cases of joint holders in which 
case the surviving holder or holders or the 
executor or the executors or administrators 
of the surviving holder, shall be the only 
persons entitled to be so recognised, but 
nothing herein contained shall release the- 
estate of a deceased joint holder from liability 
in respect of any share jointly held by them. 
The company shall not be bound to recognise 
such executors or administrators unless they* 
shall have obtained probate or letters of 
administration or other legal representation, 
as the case may be, from a duly constituted 
Court in British India, having effect in the- 
city of Bombay. Provided nevertheless that 
in any case where the board in their absolute 
discretion thinks fit it shall be lawful for the 
directors to dispense with the production of 
probate or letters of administration, or sucl^ 
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.Transfer of shares 
of d^^eased and 
insolvent members. 


'Notice requiring 
consent by person 
Jclaiming by trans- 
mission to be 
registered as a 
member. 


other legal representation, upon such terms 
as to indemnity or otherwise as to the directors 
may seem meet. 

(2) Any person becoming entitled to 
shares in consequence of the death or in- 
solvency of any member, or any way other 
than by transfer, upon producing such evidence 
that he sustains the character in respect 
of which he proposes to act imder this 
article of this title, as the directors think 
sufficient, may, with the consent of the 
directors (which they shall not be under 
any obligation to give), and upon a fee 
of such an amount not exceeding one rupee 
per share as the directors may require being 
paid to the company for registration, be 
registered as a member in respect of such 
shares or may, subject to the regulations as 
to transfers hereinbefore contained, transfer 
such share. 

(3) If any person mentioned in articles 
one or two of this presence shall not him- 
self become registered as member, or shall 
not execute a transfer which shall be registered 
pursuant to those articles within three 
calendar months after his rights shall have 
first accrued, the director shall not be com- 
pelled to recognise the title of the person 
claiming under which transmission, and if 
such person entited to be the holder of any 
partly paid shares of the company, shall not 
have complied with the provisions aforesaid 
during and for the said period of three 
calendar months, the directors may cause 
notice to be served on him requiring him 
within a period of not less than one month 
from the date of such notice to comply with 
the said provisions, that if he does not 
comply with the requirements of the said 
notice, the shares, in respect of which such 
notice is given, will be liable to forfeiture, 
and if the person on whom such notice has 
been served shall not comply with the 
requirements thereof withim the time named 
therein, the shares, in respect of which the 
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notice was given, shall be liable to be 
forfeited by a resolution of the directors 
passed at any time before the requirements of 
the said notice shall have been complied with. 

It may be added that the above articles may be 
varied a little here and there as the circumstances peculiar 
to the company concerned may warrant. 

The object of these restrictions is to prevent, as far 
as possible, the number of members exceeding the limit 
laid down by the Act, of fifty (not including those in the 
employment of the company) and at the same time to 
give the first option of purchase to the existing members 
of the private company. Frequently it is provided that 
the price of the shares to be transferred may be fixed by 
the shareholder himself and in such case it is further 
provided that if the shares are not purchased by the 
existing members at the price so fixed by him he cannot 
sell to any outsider for a lesser price. Of course there is 
always the saving clause which gives absolute discretion 
to the directors to register any transfer without giving 
reasons. In the above articles it will be noticed that the 
value is to be fixed according to this clause by the ordinary 
general meeting in each year and there is a further provi- 
sion that if the proposing transferor is dissatisfied with 
the price so fixed the auditor of the company and a public 
accountant nominated by the proposing transferor may fix 
same. It may be that this latter article may not be 
necessary and may be omitted in which case the transferor 
will have to rely upon the ordinary general meeting for 
valuation. 

We have already seen that the articles in connection 
with the expropriation of a competing member, and the 
law applying to same is also applicable in case of private 
companies. 

Managing Director 

In case of a private limited company it is not at 
all compulsory to appoint directors though generally two 
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or more members are appointed board of directors. There 
are cases where the managing director or even an ordinary 
•director is appointed for life and frequently his name is 
actually mentioned in the articles. The usual form of 
articles in connection with the managing director is as 
follows : — 

.Appointment and “ The directors may from time to time 
removal of manag- appoint one or more of their body to the 
ing director. office of managing director or manager for 

such time and at such remuneration as they 
may think fit. The directors may from 
time to time confer upon and entrust to the 
managing director or manager all or any 
of the powers of the directors (except the 
power to make calls, forfeit shares, borrow 
money, or issue debentures) that they may 
think fit. But the exercise of all powers by 
the managing directors or manager shall be 
subject to such regulations and restrictions 
as the directors may from time to time impose, 
and the said powers may at any time be 
withdrawn, revoked or varied.” 

One other form of the appointment of managing 
director in case of private or public companies is as 
follows : — 

Powers and duties The directors may from time to time 
of managing entrust to and confer upon a managing 
director. director for the time being such of the 

powers exercisable under these presents by 
the directors as they may think fit, and 
may confer such powers for such time, and 
to be exercised for such objects and purposes, 
and upon such terms and conditions, and 
with such restrictions as they think expedient; 
and they may confer such powers, either 
collaterally with, or to the exclusion of, and 
in substitution for all or any of the powers of 
• the directors in that behalf; and may from 
time to time revoke, withdraw, alter or vary 
all or any such powers. 

Where no managing directors are appointed the word 
manager will be substituted in place of the managing 
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director and he shall be mentioned in the articles as the 
manager to be appointed by the members. When the 
managing director is appointed by the articles as a life 
director the article runs as follows : — 

Mr. X shall be the managing director for life or until such 
time as he resigns without any limitation as to the period he is to 
hold such office and shall receive such remuneration as shall be 
fixed by the company in the general meeting by way of salary or 
commission or participating any profit or by any or all of these 
modes. 

It may be added that the other usual clause which 
should find a place in the articles of association for 
private companies is one which gives a lien to the com- 
pany on the shares of a member for any amount that 
the said member may be owing to the company in the 
course of his dealings with company. This lien clause is 
dealt with in a subsequent chapter in connection with 
other articles, as will be found from the index. This lien 
clause is rather important because a private company 
generally has trade dealings with its own members who 
may have their own outside business besides holding large 
number of shares in the company itself as one of the 
principle members or proprietors. Besides the lien clause, 
the other important clauses are the forfeiture clauses in 
the articles giving power to forfeit shares which are also 
found in the articles of association of private companies. 
"W^e have dealt with these clauses in one of the previous 
chapters. 

Mr. Palmer in his book on Company Precedents gives 
a clause in which he gives what he calls the overriding 
powers of two-third majority in value of shares which 
according to him may be used in case of a company with 
a small number of members who are within personal reach 
of each other. It is as follows : — 

C^emding powers “The holders for the time being of two- 
o w o-t bird thirds of the issued shares may at any time, 
majonty in value and from time to time, as and when they 
of Aareholders think fit, do all or any of the following 
Appomtment of things, that is to say 
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directors. Removal (1) They may, by notice in writing to the- 
of directors. Re- company, appoint any persons to be directors 
muneration of of the company. 

directors. Con- (2) They may, by notice in writing to the 
vene general company, remove any director of the company 
meetings, regulate, from office. 

conduct, of busi- (3) They may, by notice in writing served’ 
ness, bids, notices, on the company, fix the remuneration of the" 
etc. directors, or any particular director or 

directors. 

(4) They may at any time convene 
general meeting of the company. 

(5) They may, by notice in writing to the 
company, make any regulations in regard to^ 
the conduct of the business of the company,, 
or directors thereof, and in like manner may 
vary and annul any such regulations. 

(6) They may, by notice in writing to the^ 
company, make any regulations declaring- 
who shall be called to sign, on the company V 
behalf, cheques, bills, notes, acceptances and 
endorsements, and for what purposes and in 
what cases, and may in like manner annuP 
and vary such regulations, and no signature 
to any such document shall be binding on the- 
company unless it is in accordance with such 
regulations for the time being in force, and- 
filed with the Registrar of companies. 

(7) Whatsoever is done under this clause- 
shall have full effect save that as regards- 
any notice under paragraphs 5 and 6 of this- 
clause it shall not have full effect imtil it 
is filed with the Registrar of companies. 

(8) A notice in writing under this clause- 
may be signed by the person giving the- 
same, or any attorney or other agent of“ 
such person authorised in writing to give 
the same, or generally or specially.” 

Most of the other clauses of the articles^ 
in case of the private companies are same 
those in case of pul^ic companies. 

Note : — Instead of two-thirds of the issued shares any other pro- 
portion, say, half or three-quarters may be provided for ini 
the above case. 
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Membership of a Company 

SHARES AND INCTOENTS CONNECTED 
WITH THEM 

"Who can hold Shares ? 

Any person who is sui juris, i.e., not subject to any 
•disability can be a member or shareholder of a company. 
A person of full age and sound mind who has the capacity 
to enter into contracts can become a shareholder. A 
married woman also can be a shareholder in connection 
with her separate property. In the case of an infant, as 
we shall see later, he can be a member, but may repudiate 
■the shares during his minority and after attaining full age. 
{Be. Laxon & Co., No. 2, (1892) 3 Ch. 555). 

The Definition of a Share 

A share is defined by FarweU, J., in {Borland’s Trustee 
V. Steel Brothers, (1901) 1 Ck. 288), as “ the interest of a 
.shareholder in the company measured by a sum of money, 
for the purpose of liability in the first place, and of 
interest in the second, but also consisting of a series of 
.mutual covenants entered into by all the shareholders 

inter se A contract contained in the articles of 

.association is one of the original incidents of the share. 
A share is not a sum of money settled in the way suggested, 
but is an interest measured by a sum of money and made 
up of various rights contained in the contract, including 
the right to a sum of money of a more or less amount.” 
“The word share does not denote rights only; it denotes 
■obligations also {Tayhr PhiUips Rickard’s Case, (1897) 1 
-Ch. 298).” Our Indian Companies Act, Sec. 2 (16) defines 
a share as follows “ Share means share in the share 
.capital of the company and includes stock except when 
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the distinction between stock and share is expressed or 
implied.” 

The Indian Companies Act, 1913 (S. 28) declares a 
share, or other interest of any member in a company, to be 
a movable property which is transferable in the manner 
provided for by the articles of association of the company 
and provides that each share in a company having a share-^ 
capital shall be distinguished by its appropriate number. 
This being personal estate it passes to the executors or 
administrators and not to heirs. When a will orders 
investment in “ securities ” they do not include shares. 
A more specific mention here is necessary {Ogle v. Knipe, 
(1869) 8 Eq. 434; re. Johnson, (1904) 89 L. T. 520). The- 
Indian Sale of Goods Act of 1930, Sec. 2 (7) defines Goods 
as : — “ Every kind of movable property other than action- 
able claims and money; and includes stock and shares, etc.” 
It has however been held that share certificates passing 
from hand to hand with blank transfer deeds do not become 
negotiable instruments and thus a bona fide purchaser 
who is in possession of them by fraud does not acquire a 
good title (Hazarimal v. Satish Chandra Ghose, (1919) 
46 Cal. 331). See also Fazal D. Allana v. Mangaldas M. 
Pakvasa, (1921) 23 Bom. L. R. 1144 where it has also 
been laid down that : — (1) Share certificates are “ Goods ”' 
under Sec. 108 of the Indian Contract Act (now Sale of 
Goods Act, 1930). (2) If a contract to sell is obtained 

by fraud or cheating it can be set aside but if the per- 
formance of the contract is so obtained it cannot be avoided.^ 
Each share in a company which has a share-capital must 
be distinguished by its appropriate manner (Sec. 28). 

The shares are acquired by persons who thus become 
members of a joint stock company in any one or more of 
the following ways : — 

(1) By subscription to the memorandum of association^ 

(2) By application and allotment. 

(3) By transfer. 

(4) By transmission. 
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A SUBSCRIBER TO THE MEMORANDUM OF 
ASSOCIATION 

Persons who subscribe to the memorandum of associa- 
'tion of a company, become the first and the original share- 
iolders, or members, because they state against their 
respective names (in case of a company whose capital is 
divided into shares) , the exact number of shares they 
agree to take up. Here it is necessary that the signatory 
to the memorandum of association should be put on the 
register as he acquires the status of a member and is 
bound to take up and pay for the shares written opposite 
his name (Tyddyn Sheffrey Slate Quarries Co., (1869) 20 
L. T. 105). As a company has no existence prior to the 
signing and filing of the memorandum, a person who has 
signed a memorandum, cannot obtain rescession of his 
agreement to take shares on the ground of fraud {Lurgan’s 
Case, (1902) 1 Ch. 707) . The memorandum must be signed 
by the requisite minimum because when once the memoran- 
dum is registered and the registrar’s certificate is obtained 
it is conclusive that the company is duly registered. We 
have seen the registrar must refuse to accept the memoran- 

• dum at any time should he know that it has not been signed 
by persons of full age. The memorandum may be signed 
by an agent either in the name of his principal or in his 

• own name as an attorney. The registrar, of course, in 
the latter case has a right to satisfy himself as to the 
agent’s authority to sign and for that purpose a regular 
power of attorney properly stamped will have to be pro- 
duced. Signatures have to be attested by at least one 
witness who should be a disinterested person. The sub- 
scriber to the memorandum may be relieved of his obliga- 
tion to purchase shares he has stated before his name only 
if all the shares are allotted to others {Evan’s Case, (1867) 
-2 Ch. 427). He has to purchase the shares himself which 
Jie has subscribed by transfer to him, or by allotment to 
iim, of shares credited as fully paid to which a third party 
is entitled (Migotti’s Case, (1867) i-Eq. 238). A subscriber 
ior preference shares, however, may take a like amount of 
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ordinary shares instead (Duke’s Case, (1875) 1 Ch. D. 

€ 20 ). 

In case of the subscribers of memorandum no allot- 
ment is necessary, neither any entry in the register of 
members need be passed (Re. London and Provincial Con- 
solidated Coal Co., (1877) 5 Ch. D. 525; Nicol’s Case, 
1885) 29 Ch. D. 421; Alexander v. The Automatic Tele- 
phone Co., (1900) 2 Ch. 63). Here the subscriber is bound 
to take the shares and pay for them according to the calls 
that may be made from time to time, but he cannot get 
rid of his obligation by getting a transfer of fully-paid 
shares from another member, i.e., he must purchase the 
shares himself from the company direct (Re. Esparto 
Trading Co., (1879) 12 Ch. D. 191; Evan’s Case, (1867) 
L. R. 2 Ch. Ap. 427). In one case the subscriber to the 
memorandum proved to the satisfaction of the Court that 
the shares he subscribed for were on behalf of his firm 
and he thus escaped personal liability as soon as they were 
Allotted to the said firm (Dunster’s Case, (1894) 3 Ch. 476). 
It is not open to a subscriber to a memorandum of associa- 
tion to repudiate his liability on the ground of misrepresen- 
tation or fraud (Re. Metal Constituents Ltd., (1902) 1 
Ch. D. 707). In the above case it was held according to 
the head-note that “ assuming that the misrepresentation 
was made and acted on by the subscribers to the memoran- 
•dum of association, nevertheless he was liable on the shares 
(1) because the company before it came into existence 
could not appoint an agent and was therefore not liable 
ior the acts of the promoter and (2) that by signing the 
memorandum the subscriber on the registration of the 
company became bound not only as between himself and 
the company but also as between himself and the other 
persons who should become members.” 

APPUCATION AND ALLOTMENT OF SHARES 

The usual practice is to issue the prospectus to the 
jpublic by advertising it in the first instance in the news- 
papers as well as furnishing copies of the same to indivi- 
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duals applying for the same. A date is fixed up to which 
the applications are to be open. Usually an arrangement 
is made with the company’s bankers to receive applications 
and the public are requested to send these applications^ 
together with the application money, to these bankers. 
The bankers collect these applications, enter the applica- 
tion money in the proper order of dates in the pass-book 
allotted to the company, and sign and hand over a receipt 
for the money to the applicant, on the receipt form which 
is generally attached to the application forms ready to 
be filled in and detached. The application money must 
be at least five per cent, of the nominal value of the shares 
and must be paid to or received in cash by the company^ 
The words “ paid to or received in cash by the company ” 
will only be satisfied, when the cheques received actually 
are cashed or honoured {Hears v. Western Canada Pulp 
and Paper & Co., (1905) 2 Ch. 353; National Motor Co., 
(1908) 2 Ch. 228; Burton v. Bevan, (1908) 2 Ch. 240). 
All monies received from applicants for shares must be 
deposited and kept in a scheduled bank as defined in the 
Reserve Bank of India Act of 1934, until returned or until 
the certificate to commence business is obtained. Any 
default or contravention of this provision entails a fine not 
exceeding rupees five hundred on every promoter, director 
or other person knowingly responsible for same. (Amend- 
ment Act, 1936). After the close of the last date of 
application the bankers forward the applications, together 
with the pass-book, to the company’s oflSce. If the 
minimum subscription, as fixed by the memorandum, or 
the articles, and named in the prospectus, or where no such 
minimum is fixed, the whole amount of the share-capital 
offered for subscription, has not been subscribed for within 
one hundred and eighty days after the issue of the 
prospectus, all money received from the applicants must 
be immediately repaid. Failing such repayment within 
further ten days the directors of the company make them- 
selves jointly and severally liable to repay the same with 
interest at the rate of seven per cent, annum from the 
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expiry of the one hundred and mnetieth day after the first 
issue of the prospectus (S. 101, Comp. Act 1913). 
Allotments made in defiance of this rule shall be voidable 
at the instance of the applicant within one month after 
the holdit)^ of the statutory meeting even though the 
company may be in course of liquidation by that time. 

We shall however assume that the minimum subscrip- 
tion has been applied for. The applications are then to 
be considered by the directors at their board meeting to 
be held for that purpose. It may be added that the 
articles usually give the directors the power to reject any 
application, or transfer without giving any reason. The 
directors are thus in a position to select from the applica- 
tions before them, members of their choice. There are 
also occasions when the number of applications for shares 
are in excess of the actual amount offered to the publie. 
Here also discretion is to be used as to whom the “ letters*, 
of allotment ” and to whom the “ letters of regret " should 
be sent. In case of large companies the most convenientt 
course is to delegate this work to a small committee con- 
sisting of the chairman and a couple of directors whose 
recommendation or selection is formally approved at the 
next board meeting. 

FORM OF APPLICATION LETTER. 

The form of application duly filled in will be as follows : — 
To 

The Bombay Spinning & Weaving Co., Ltd. 

Gentlemen, 

Having paid to the company’s bankers, the National Bank 
of India, Ltd., the sum of Rs. 100 being a deposit of Rs. 10 
per share on ten shares in the above-named company, I request 
you to allot me that number of shares upon the terms of the 
company’s prospectus dated the 21st day of August, 1937 and 1 
hereby agree to accept the same, or any smaller number that may 
be allotted to me and to pay the balance of Rs. 99 per share as 
provided by the said prospectus, and I authorise you to register 
me as the holder of the said shares. 


Name in full Jivanji Pragji. 

Address 15, Churchgate Street. 

Description Merchant. 

20 
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Date 25th August, 1936. 

Signature. Jivanji Pragji. 

A receipt form is generally annexed to the application 
form as shown above and as soon as the applicant pays the 
money either at the company’s office, or at the office of 
the company’s bankers, the bankers fill in that receipt 
form, sign it and return the same to the applicant. The 
receipt is in the following form : — 

THE BOMBAY SPINNING & WEAVING COMPANY, 
LIMITED. 

Banker’s Receipt to be retained by the Applicant. 

Received this 25th day of August, 1937 of Mr. Jivanji Pragji 
the sum of Rs. 100 being a deposit of Rs. 10 per share upon 
10 shares in the above-named company. 


For the National Bank of India, Ltd., 
(Sd.) M. McDonald, 

‘ Cashier. 


FORM OF ALLOTMENT LETTER. 

The directors’ board meeting would then be held 
at a fixed date to consider the applications received, at 
which meeting the directors would decide whether they 
are to allot all the shares applied for or in case where a 
larger number are applied for than available, the directors 
would decide as to whom the letters of allotment or the 
letters of regret should be sent. Assuming that the above 
applicant has been allotted the shares he applied for, the 
letter of allotment would be in the following form : — 

THE BOMBAY SPINNING & WEAVING COMPANY, 
LIMITED. 

Bombay, 27th August, 1937. 
To 

Mr. Jivanji Pragji, 

Dear Sir, 

I am directed to inform you that in accordance with your 
application, the directors have allotted to you 10 shares of 
Its. 100 each in the above company. 


Stamp 
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The sum of Rs. 20 per share is payable thereon upto and 
on allotment making the sum of Rs. 300 in r^ect of which 
you have paid on application Rs. 100 leaving a balance of Rs. 200 
payable by you, which I am instructed to request you to pay to 
the bankers of the company, the National Bank of India, Ltd. 

It will be necessary for you to produce this letter of allot- 
ment at the time of payment. 

Yours faithfully, 

(Sd.) J. Fernandez, 

Secretary, pro tern. 

We have seen above that usually the applications are 
made out in writing, but an oral application is as valid 
as one in writing. The applications are so many offers 
from persons sending them, desiring to take up the shares 
indicated therein and agreeing in case of allotment to 
pay for same as per the regulations of the company. 
The allotment constitutes an acceptance of this offer 
{Motilal V. Thakorlal, (1912) 14 Bom. L. R. 648). The 
usual law, therefore, as to offer and acceptance according 
to the provisions of the Contract Act will apply. From 
this it will be noticed that, unless the application form is so 
■drafted as to admit of a smaller number being allotted, 
the agreement will not be complete. In actual practice 
there is always a reservation in the application form to 
that effect, by which, the applicant agrees to take up 
and pay for the shares applied for “ or any smaller number 
that may be allotted.” It also follows from this that, after 
the application is sent up, and before the shares are actually 
allotted, a shareholder can, if he so desires, withdraw his 
application (Penielow^s Case, (1869) 4 CA. 178; Wilson’s 
Case, (1869) 20 L, T. 962). Here, the revocation, 
according to the usual rules of the Contract Act, must 
reach the company before allotment. In this connection 
it has been held further that this revocation can be oral, 
and that, “ In the absence of evidence to the contrary, the 
•Court will infer that a clerk in the re^stered office of a 
'Company is, during business hours, and while the secretary 
is absent, so far in charge of the office, that he has 
.authority to receive a notice so as to make it a com* 
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munication to the company ” (Truman’s Case, (1894) 3 
Ch. 272). Thus an oral revocation commimicated through 
the clerk may be suflBcient. We have already seen that, 
the company cannot proceed to allotment unless the 
minimum subscription provided in the prospectus is; 
applied for. The usual method by which the shares are 
allotted is the sending out of formal allotment letters 
signed by the secretary or managing agents of the company. 
It has been held in Bellary Electric S. Co., Ltd. v. 
Kanniram Rowoothmal, (1933) 56 Mad. 391 that applica- 
tion being an offer to purchase shares, it must not only 
be accepted but the acceptance must be communicated to 
the person making the offer. Thus a shareholder to whom 
the acceptance is not communicated is not bound by the- 
contract and a mere entry of his name in the company’s 
register is not sufficient for this purpose. In this case, the 
allotment will be complete at the moment of time the letter 
is posted. In this connection it may be added that, the 
allotment should be made by the directors in such a way 
as would result in the best interests of the company. In 
(Percival v. Wright, (1902) 2 Ch. 421), Swinjen Eady, J.,. 
in the course of his judgment said, that “ Directors must 
dispose of their company’s shares on the best terms obtain- 
able, and must not allot them to themselves, or their 
friends, at a lower price in order to obtain a personal 
benefit. They must act bona fide for the interests of the 
company.” From this arises the question, whether, the 
directors can allot the shares at par when they are 
quoted on market at a premium. To that the answer is 
that, where they offer these shares to all the shareholders 
and give all of them the benefit of premium impartially, 
there can be no objection. But they should not allot 
shares quoted at a premium, to themselves, or their 
friends, at par. We have seen that the allotment letters 
are usually sent out by post. In this connection it must 
be noted that the letters should be actually posted and 
that, sending same through a postman will not be con- 
sidered as posted, unless the postman is specially autho- 
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rised to take such letters. This point was laid down in 
Re. London and Northern Bank, Ex-parte Jones, (1900) 
1 Ch. 220. Where according to the head-note “Jones 
applied for shares in a company, but before the letter of 
allotment was posted — except by being delivered to a 
postman in London street to be posted by him — ^the 
letter withdrawing his application was delivered at the 
company’s registered office and opened by the Secretary. 
(By the rules of the post office, postmen are forbidden 
to take charge of letters for the post) held, that the with- 
drawal was received by the company before the allotment 
letter was posted and that there was no contract by Jones 
to take the share.” Though a mere allotment is not a 
contract unless communicated, there may be an executory 
contract for allotment prior to allotment {Bai Mangu v. 
Bkaratkhand Cotton Mills Co., (1930) 32 Bom. L. R. 812). 
In case allotment is disputed for want of notice, the onus 
of proof lies on the company that notice of allotment was 
given {Reidpath’s Case, (1870) L. R. 11 Eg. 86). This 
onus may be discharged by the company that the allottee 
had acted in a way which went to show that the member 
was aware of the allotment and had assented to it 
(Crawley’s Case, (1869) 1 Ch. App. 322; Re. Richards 
and Home Assurance Association, (1871) L. R. 6 C. P. 591). 

If the company sends an allotment to a party who 
has not applied for shares that allotment will be .only an 
offer and will not come into force unless the person who 
has not applied accepts that offer; in order to form a valid 
allotment the same of course should be made by a duly- 
constituted board (In re. Homer District Consolidated 
Gold Mines; in re. Smith Ex-parte, (1888) 39 Ch. Di 
546) . The irregularly-constituted board’s allotment 
may be ratified by that of a regular board later on 
(Portuguese Consolidated Copper Mines; in re. Steeles 
Case, (1889) 42 Ch. D. 160). In one case where a director 
who had joined in the allotment of certain shares tq 
himself was prohibited or stopped from urging the invali- 
dity of the allotment (York Tramways Co. v. Willows 
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(1882) 8 Q. j5. D. 685). In one case where a company 
did not give a notice of allotment but only sent a letter 
demanding payment of the allotment money it was held that 
this was sufficient acceptance of the application for shares 
(Forget v. Cement Products Co. of Canada, (1916) W. N. 
259). Of course the notice of allotment is not necessary 
in order to complete a contract in certain cases where 
it appears that an applicant has already waived such 
notice which may happen where some agreement has been 
made to take up shares on reconstruction or amalgama* 
tion (In Re. Gunn’s Case; in re. Universal Banking 
Corporation, (1867) L. R. 3 Ch. App. 40). A letter 
of allotment has to be stamped with a two annas adhesive 
postage revenue stamp. In one case, viz., (VoUans v. 
Fletcher, (1847) 1 Exch. 20) where the letter of allotment 
was not ad. idem with the application for shares and there- 
fore was not a contract, it was held not liable to duty. 
It has been further held that an allotment of shares is 
merely a contract until it is completed by a registration 
(Re. Florence Land Co.; in re. Nicol’s Case, (1885) 29 Ch. 
D. 421). The complete status of a member of a company 
is only achieved after a shareholder is placed on the 
register except those who, as we have seen before, signed 
the memorandum and articles of association, in whose case 
they acquire the status of members irrespective of the 
fact whether they have been placed on the register or 
not. Once a member has acquired the status of a member 
by being duly entered on the register and fulfilling all 
legal obligations and if he has been removed wrongfully 
from there, say through forged transfer, that will not alter 
his status and he will still remain a member (Barton 
V. L. N. W. Rail Co., (1889) 24 Q. B. D. 77). The enter- 
ing on the register must be unconditional and if any 
stipulation is entered together with the name of the 
member it has been held that he has not acquired a com- 
plete status of a member (Spitzel v. Chinese Corporation, 
(1899) 80 L. T, 347). Of course if a person is entered 
on the register of members without a contract, or through 
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fraud, he cannot be saddled with the responsibilities oi 
a member {Humphrey & Denham v. Kavanagh, (1925) 
41 T. L. R. 378) . An allotment made after an 
unreasonable delay may be repudiated by the applicant, 
because the same must be accepted under the ordinary 
rules of offer and acceptance within a reasonable time 
{Crawley’s Case, (1869) L. R. 4 Ch. App. 322), What 
is a reasonable time, of course as usual, depends upon the 
circumstances of each case, but of comrse the right of 
repudiation must be exercised by the allottee without 
losing time. 

Again it has been laid down in Motilal ChunHal v. 
Thakorlal Chimanlal, (1912) 14 Bom. L. R. 648 that 
where an application for shares is subject to a condition 
precedent, that condition must be perfoYmed to create a 
liability to take them. Where the application is subject 
to a condition subsequent, the liability arises, although the 
condition is never complied with. In this case the defen- 
dant was induced by the agent of the company to take up 
ten shares and when the former expressed his doubt as 
to whether the business would be profitable, he was told 
“ Don’t pay for the shares unless a dividend is paid.” 
Thereupon the defendant signed the contract and the 
shares were allotted to him and he was entered on the 
register as a member. Here in liquidation, the defendant 
was forced to contribute the unpaid call money as the 
condition was only a condition subsequent. 

Another Bombay case in which they held on the 
footing that the condition to be fulfilled was condition 
“ precedent ” is Ramanbhai v. Ghashiram, (1918) 20 Bom. 
L. R. 692. Here the applicant for 400 shares on condi- 
tion that he was to be appointed a cashier and the Court 
held that the applicant had no intention to become a 
member of the company until he had been appointed a 
cashier and was therefore not bound to take up and pay 
on the shares as the condition was not fulfilled. 

There are English cases also on the above point of 
conditional applications and there the principle laid down 
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is that where there is a conditional application, say to the 
effect that “if you appoint me your chief accountant I 
will take up 500 shares for which I hereby send you a 
formal application ” or something to the effect that there is 
Bo contract because the parties are said to be not ad idem 
{Rogers’ Case; Harrison’s Case; in re. Universal Banking 
Co., (1868) L. R. 3 Ch. App. 633; in re. Wood’s Case; 
Sunken Vessel Recovery Co., (1858) 3 De. G. & J. in 
re. Shaw’s Case; New Buxton Lime Co., (1876) 34 L. T. 
715). Of course in such a case too when such an allots 
ment is made, the allottee must repudiate immediately, 
otherwise he will be taken to have waived the condition 
and be bound by the allotment {In re. Wheatcroft’s Case; 
Matlock Old Bath H. Co., (1873) 29 L. T. 324). 

With reference to condition subsequent or a contract 
co-lateral to the application, the applicant on allotment 
becomes a shareholder and is bound by his agreement to 
take up shares and pay for them but the right he gets is 
to enforce the agreement or the condition subsequent later 
on {Fisher’s Case & Sherrington’s Case, (1885) 31 Ch. D. 
120; Elkington’s Case, (1867) L. R. 2 Ch. App. 511). 

The Court may in its discretion in case of an agree- 
ment to take up shares or to allot shares decree specific 
performances but the party who wants to apply for this 
remedy must come without losing time or without delay 
{New Brunswick & C. R. & L. Co. v. Muggeridge, (1860) 
1 Dr. & Sm. 363; Odessa Tramways Co. v. Mendel, (1878) 
3 Ch. D. 235; in re. Nicol’s Case, (1885) 29 Ch. D. 421). 

In Bansidhar v. Tata Power Co., Ltd. (1925) 27 Bom. 
L. R. 330, which we have already considered when the 
applicants for shares were held to have applied for the 
shares on a misreading of the prospectus and not on the 
faith of any representation and therefore they could not 
escape liability to pay for the shares. 

A person may not only apply for shares for himself 
but he may also apply on behalf of others and in the 
name of others if he has the necessary authority {Duff’s 
Executors’ Case, (1886) 32 Ch. D. 301). In this case of 
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•course the secretary or the director should see whether 
the authority includes power to apply for shares. As 
■soon as the agent duly authorised applies for shares on 
behalf of his principal and the shares are allotted, the 
principal becomes bound by the allotment {Barrett’s Case, 
(1864) 4 De. G. J. & S. 416; Hannan’s Empress Gold 
Mining & Development Co.; in re. Carmichael’s Case, 
(1896) 2 Ch. 643). Thus if a duly authorised agent is 
also given certain private instructions by his principal 
limiting the authority of the agent and if the agent applies 
and conceals the private instructions violating them, the 
principal •will still be bound {In re. Henry Bentley & 
Co., or Bentley {Henry) <fe Co., (1893) 69 L. T. 204). 
"Where a person applies for shares in a fictitious name 
and the shares are so allotted, the company has a right 
in holding him responsible by substituting his real name 
■on the register {Pugh & Sharman’s Case; in re. Hercules 
Insurance Co., (1872) L. R. 13 Eq. 566). In the same 
case it was held that if an application was sent in the 
name of an infant or any other person who is not sui 
juris, it would be treated as an application in a 
fictitious name (see also Richardson’s Case; in re. Imperial 
Mercantile Credit Association, (1875) L. R. 19 Eq. 588). 
A public company cannot allot imless it has either filed 
a prospectus or statement in lieu of prospectus and then 
too after the minimum subscription has been applied 
for (Secs. 98 and 101). The allotment is not void in 
ease the statement in lieu of prospectus has been filed 
but is defective {Blair Open-Hearth Furnace Co., (1914) 

1 Ch. 390; JvhiUe Cotton MUls, (1923) 1 Ch. 1; (1924) 
A. C. 958). This rule has to be strictly complied 
with, because it has been held that if an allotmjMit is 
made either before filing statement in lieu of prospectus 
or the prospectus itself, the same is void though of course 
the same result will not follow if the statement is defec- 
tive {Blair Open-Hearth Fwmace Co., ( 1914 ) 1 Ch. 390 ). 
The essential requisite in order to give a legal title to the) 
shareholder is not only an application and allotment of] 
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shares but also an entry on the register of members 
{Nicol’s Case, (1885) 29 Ch. D. 421). Of course the 
allotment being complete, the company can enforce that 
agreement. If however an agreement was made to pur- 
chase shares from the promoters, that agreement cannot 
be enforced. 

Minimum Subscription before Allotment 

We have already seen that the prospectus of a public 
company offering shares to the public has to disclose the 
minimum subscription on which the directors may pro- 
ceed to allotment and that vmless and until the minimum 
subscription has been applied for no allotment can be 
made. The other point to be noted is that cheques received 
before allotment for application money must be cashed 
before allotment is made because in case they are held 
over and though subsequently honoured that will not do 
(National Motor Mail Coach Co., (1908) 2 Ch. 228). 
Under the English Act of 1929 however an amendment 
has been effected in Sec. 39 (1) by which it is laid down 
that even though a cheque is received by way of applica- 
tion money in good faith by the company and the directors 
of the company have no reason for suspecting that the 
cheque will not be paid, the said cheque will be as good 
as cash in law. Our Act however stands where it was 
and thus in the above case the law as to payment in 
hard cash applies. If however the conditions as to 
minimum subscription have not been complied with on 
the expiration of 180 days after the first issue of the 
prospectus, all money received from applicants for shares 
shall be forthwith repaid to them without interest and 
if any such money is not so repaid within 190 days after 
the issue of the prospectus, the directors of the company 
shall be jointly and severally liable to repay that money 
with interest at the rate of 7 per cent, per annum from 
the expiration of the 190th day. This is subject to the 
.exception that a director shall not be liable if he proves 
that the loss of the money was not due to any misconduct 
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or negligence on his part [Sec. 101 (4)]. It is further 
laid down that any condition requiring or binding any 
applicant for shares to waive compliance with any require- 
ment of this section shall be void [Sec. 101 (6)]. la 
this connection the provisions in the sub-section (4) -means- 
those in the prospectus on which the applicant subscribes 
{Roussell V. Bumhanij (1909) 1 Ch. 127). Sec. 102 
further lays down that if an allotment made by a com- 
pany is in contravention of the provision of Sec. 101, it 
shall be voidable at the instance of the applicant within 
one month after the holding of a statutory meeting of the 
company and not later or in any case where the company: 
is not reqyired ,to hold a statutory meeting or where the 
allotment is made after the holding of the statutory^ 
meeting within one month after the date of the allotment 
and not later (Amendment Act, 1936) and shall be 
voidable notwithstanding that the company is in course 
of being wound up. 


“Stagging” or “Stags” 

In connection with allotment, care has to be taken to 
see that applications are not made by what are known as 
“ stags ”, i.e., speculators who apply for a block of shares,, 
paying the application money, with the hope that the 
shares will soon rise to premium in the market and by 
the time these shares are allotted to them they can xmload 
same at a higher price, thereby making a profit. Where 
a company is quite confident of over-subscription it gene- 
rally avoids the stags by rejecting their application and 
allotting to genuine investors. Those experienced ia 
company matters know the well-known stags on the 
market. The objection to "dealing through the stags is= 
that their operation results in violent fluctuation in the 
value of shares in the market and thus the company feels 
considerably confused in connection with its allotments 
and as to the ultimate holders of shares with whom they 
might have to deal. 
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The Split Allotments 

The question of stags which we considered in the 
above paragraph leads us to the consideration of what 
4ire called “ split allotments.” In the United Kingdom, 
particularly and even when large operations are made in 
India, it is noticed that in case where the issues of 
•certain companies are very much in demand, a large 
number of transactions take place on the exchange 
ngainst allotment letters, particularly in connection with 
stock exchange operators who have taken care to apply 
for the largest number of shares and are now unloading. 
If the usual method of passing entries in the various 
books in the names of the original allottees in the first 
instance and the subsequent transfers to a large number 
■of sub-allottees among whom these shares are ultimately 
divided by small transfers were followed, that would 
involve an amount of work for the department. The 
method now followed with a view to prevent this is to 
give the allottees thfi right to “ split allotments,” r.e., to 
lenounce their allotment in favour of one or more persona. 
This renunciation must be done during the time stipulated 
by the company which runs from between four to six 
weeks. This results in the entries not being passed in the 
names of the stags, or the speculative purchaser in the 
first instance, but in the passing of the direct entries in 
the names of the genuine or more or less permanent 
investors among whom the stags were dividing these shares 
by re-selling them. All that is done is that the original 
.allottee should hand over the letter of allotment together 
with his letter of remmciation in favour of the parties 
he has chosen. The exact legal significance of this form 
•of work is not yet certain as no case has yet been brought 
to the Court of Law. 

Consideration for Allotment 

The shares have to be paid for either in cash or in 
•other valuable consideration. If the shares are allotted 
ipr consideration other than cash the contract under 
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which it is done must be boiUi fide because though the 
Court does not usually inquire into the adequacy of con- 
sideration it would do so where there is room for doubt 
{Re. Wragg, (1897) 1 Ch. 796) . There is, of course, no* 
objection to allot shares for a futiure consideration as 
where they are so allotted for services to be rendered in 
future {Gcardner v. Iredale, (1912) 1 Ch. 700). But of 
course there must be a limit to this rule and in one case 
the Court objected to an indefinite amount of shares- 
being allotted out of future capital issue fully paid from 
time to time for a fixed present consideration {Hong- 
Kmg & China Gas Co. v. Glen, (1914) 1 Ch. 527). It 
should be noted that it is a breach of duty on part of 
directors to issue shares to themselves and their friend® 
at terms more favourable as to payment than those 
offered to the public, unless the public are expressljr 
informed of it [Alexander v. Automatic Telephone Co.,. 
(1900) 2 Ch. 56). It has also been held that a supply 

of goods at a future time against calls is not valid 

[Pellatt’s Case, (1867) 2 Ch. 527). This is subject to- 

this that where shares are issued as fully paid though 

not so paid, the company is estopped from denying the- 
truth of its own statement, the innocent outsiders who 
received share certificates containing this statement would 
be protected and shares will be treated as fully paid 
[Parbury’s Case, (1896) 1 Ch. 100), and that rule 
extends even to those who have bought back these share® 
with full knowledge of these facts (Ex-parte Sandys,. 
(1889) 42 Ch. D. 98; Re. New Chile Gold Mining Co.y 
(1892) W. N. 193). In one other case though the certi- 
ficate did not state the shares to be fully paid a letter 
accompanying did state that the holder escaped liability 
Re. MacDonald Sons <fe Co., (1894) 1 Ch. 89). If 
however by inference such word as bonus was printed on 
the certificate or the holder had knowledge of certain facts 
at the time he took the share certificates that they were- 
not {mid for in cash in full tiiey would be liable to m ake 
good tile balance unpaid [Eddystone Marine Insurance 
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■Co., No. 2, (1894) W. N. 30; Markham <fc Daxter^s Case, 
(1899) 1 Ch. 414). The argument that he ought to have 
known will not hold good. What is wanted is whether 
Jie actually and in fact knew that they were not fully paid 
(Bloomenthal v. Ford, (1897) A. C. 156). In an 
Allahabad Case a person who transferred his property to 
a new company received as part consideration an allot- 
jnent of three thousand shares fully-paid. The 
transaction was mentioned in the memorandum of associa- 
tion and in the prospectus. No agreement was filed 
under Sec. 104 of the Indian Companies Act, 1913. On 
the company going into liquidation it was held that the 
transaction as set forth as above was perfectly legal and 
the vendor was a fully-paid shareholder {Prem Behardal 
V. S. B. Billimoria & Co., (1926) 48 All. 502). 

Allotment to Infants and Lunatics 

In connection with infants it has been held that 
though an infant may be a member he may repudiate the 
-shares during his minority and after attaining full age 
(Re. Laxon & Co., No. 2, (1892) 3 Ch. 555). An infant 
may become a member of a company by subscribing to 
the memorandum of association or by transfer of shares 
{Lumsden’s Case, (1868) 4 Ch. 31). Of course if the 
.shares are fully-paid shares and the company a limited 
liability company, there should be no objection to register 
an infant as a shareholder unless there is some additional 
liability or obligation attached to the shares such as to 
take and pay for further shares. When there is a liability 
-attached to the share, the company must refuse to accept 
the minor as a shareholder or transferee {Symon’s Case, 
(1870) 5 Ch. 298; Costello’s Case, (1869) 8 Eq, 504; 
JDublin & Wicklow R. Co. v. Black, (1852) 8 Ex. 181; Re. 
Laxon & Co., No. 2, (1892) 3 Ch. 555). As long as the 
infant remains on the register of members as a share- 
holder he is entitled to the benefits and liable for obliga- 
tions on the shares {Be. Laxon <fc Co., No. 2, (1892) 3 
Ch. 555). If the infant repudiates he cannot successfully 
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recover the money he has paid on them imless the shares 
were worthless and the infant did not receive any benefit 
from them {Steinberg v. Scala (Leeds) , (1923) 2 Ch. 452) . 
The fact that the transferor was ignorant of the infancy 
of the transferee is immaterial (Litchfield’s Case, (1849) 
4 De. G. dk Sm. 141 ; Mann’s Case, (1867) 3 Ch. 459 Note; 
Delmar’s Case, (1868) 38 L. J. Ch. 85). The decisions go 
further and state that in case the infant happens to have 
transferred some of the shares, the transferor still remains 
liable in respect of the balance of shares which are 
untransferred (Mann’s Case, (1867) 3 Ch. 459 Note). If 
however an infant does not repudiate the shares on 
attaining majority and becomes a duly constituted share- 
holder, the transferor is released from responsibility 
(Parson’s Case, (1869) 8 Eq. 656; Massey <k Griffin’s Case, 
(1907) 1 Ch. 582). 

With reference to the release of the transferor from 
his liability in case where the infant transferee has 
transferred his shares through a third party, it may be 
noted that if he has transferred in this case more than 
one year prior to liquidation, he cannot be placed on the 
B list of contributories, even though the infant’s trans- 
feree is unable to pay the calls made by the liquidator 
(Gooch’s Case, (1872) 8 Ch. 266). Frequently persons 
purchase shares on the stock exchange and instead of 
getting same transferred to their names, resell them or 
get them transferred to the name of an infant. Here if 
the transferor remains liable on the shares becaxise of 
the infant transferee, the person so procuring the transfer 
is liable to make good the loss to him or to compensate 
him, though he cannot be put on the register of members 
as owner of the shares unless it can be proved that the 
infant’s name was used as a hinami or that there was 
some contractual relation established between hitn and 
the company (Maitland’s Case, (1868) 38 L. J. Ch, 554; 
Massey & Griffin’s case, (1907) 1 Ch. 582; Pugh & 
Sharman’s Case, (1872) 13 Eq, 566). An infant cannot 
on attaining age retain the shares without accepting the 
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burden attaching to them {Cork <St Bandon Ry, Co. v. 
Cazenove, (1847) 10 Q. B. 935). 

It is very doubtful as to what time in which the infant 
should repudiate on attaining majority and the general 
principle happens to be that it should be done within a 
reasonable time following that event but much depends 
upon the circumstances . of the case. However, where 
benefits' are received after attaining majority, the right 
to repudiate comes to an end. In this connection the 
cases to be noticed are the following : — 

Farrington v. Forrester, (1893) 2 Ch. 401, where 
repudiation was allowed after 37 years as no benefit was 
received. Ebbett’s Case, (1870) Ch. 302 and Mitchells 
Case, (1870) 9 Eq. 363 where delay of one and two years 
respectively destroyed the right to repudiate whereas in 
Hart’s Case, (1868) 6 Eq. 312, three years delay was not 
considered sufiSciently lengthy to repudiate, no benefits 
being derived. The position of the lunatics is more or 
less akin to that of an infant here and transfers by infant 
can only be made by an order of some Court of competent 
jurisdiction and by a person mentioned in the order. 
Transfers by lunatics or by joint holders, one of whom 
is a lunatic can only be made pursuant to an order 
in Lunacy Court and by the persons named in the 
order. 

It is also held that it is misfeasance and a breach of 
trust to allot shares knowingly to an infant {Crenver & 
Co., Re. Ex-parte Wilson, (1873) 8 Ch. Ap. 45) and 
where a shareholder transfers his share to an infant or 
lunatic he remains liable and if his name is removed it 
can be restored on the register of members {Curtis’s Case, 
(1868) 6 Eq. 455; Wilson’s Case, (1869) 8 Eq. 240; 
Weston’s Case, (1870) 5 Ch. 614). Generally speaking in 
all case of persons who are not sui juris such, as infants 
or lunatics, their contracts to take shares are voidable 
(Lumsden’s Case, (1868) 4 Ch. App. 31; Ebbett’e Case, 
(1870) Ch. 302; YeoUmd Consols, (1888) 5S L. T 
« 22 ). 
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Allotment to Married Women 

There is no objection to a married woman subscribing 
to a memorandum of association or to be allotted shares 
in her own right {Re. Leeds Banking Co., (1866) L. R. 3 
Eq. 781). When a married woman signs a memorandum 
she may describe herself after her name as “ married 
woman ” or “ wife of Mr. X, Y.” These shares when 
allotted will be shown in the register in the name of the 
married woman herself as her separate property unless 
and until the contrary is shown. Of course the directors 
may in connection with shares to which liabilities are 
attached refuse to admit a married woman as a share- 
holder on the ground that they may not be able to recover 
from her separate property the money so due when shd 
has no separate property or very little of it provided the 
articles of association give them the power to reject 
transfers. 

Allotment to a Corporation or a Joint 
Stock Company 

A corporation may be allotted shares and become a 
shareholder of another corporation or joint stock company 
if it is authorised to hold shares or purchase same by its 
constitution (Bath’s Case, (1878) 8 Ch. D. 334; Re, 
Barned’s Banking Co., Ex-parte Contract Corporation, 
(1867) 3 Ch. 105). 

Allotment to a Partnership 

If a partnership applies for shares the same should 
not be allotted in the name of the partnership or registered 
in that name, but all the partners may be treated as joint 
ho ders and entered as such on the register of members; 
In case, however, w'hen the name of the partnership firm is 
entered on the register with the consent of the partners^ 
all partners are liable as members on the shares concerned 
(Weikersheim’s Case, (1873) 8 Ch. 831). Where transfers 
are presented of shares in favour of a firm or partnership^ 
21 



322 INDIAN COMPANIES MANVAD 

in its firm or partnership name, the company may reject 
same (Fogitdno A. CoUieries, (1910) W. N. 187). 

Allotment to a Foreigner or an Alien 

There is no objection to a foreigner signing the 
memorandum of association and thus becoming a member 
of a British company so long as he is a friendly alien 
and not an alien enemy. A foreigner may also take 
shares in a joint stock company (Princess of Reuss v. 
Bos, (1871) L. B. 5 H. L. 176). 

Forms of Contracts for Allotment and Returns 

When shares are allotted for a consideration other 
than cash partly or fully, Sec. 104 makes it imperative 
that the company shall file within a month thereafter (1) 
a return of allotments stating the number and nominal 
amount of shares so allotted and the extent to which they 
are to be treated as paid-up and consideration of such 
allotment and (2) produce for the inspection and 
examination of the registrar a contract in writing consti- 
tuting the title of the allottee to the allotment, together 
• with any contract of sale, or for services, or other consi- 
deration in respect of which that allotment was made, 
such contracts being fully stamped, and filed with the 
registrar, copies verified in the prescribed manner of all 
such contracts. Where such a contract is not reduced to 
writing the company shall, within one month after the 
allotment, file with the registrar the prescribed particu- 
lars of the contract, stamped with the same stamp duty 
.' as it would have been payable if the contract had been 
'.reduced to writing. Any default made in complying with 
ihe requirements of this section makes every officer, 
knowingly a party, liable to a fine not exceeding five 
hundred rupees for every day during which the default 
continues. This is however subject to this, that any per- 
’ ^n liable for such a default may apply to the Court for 
'relief and if the Court is satisfied that the omission was 
**“ accidental or due to inadvertence or that on other grounds 
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it is just and equitable to grant relief ” it may make An 
order extending the time for filing of such document for 
such period as the Court may think proper. 

For Forms of Return of Allotment and Agreement 
of Allotment see Vol. II Appendix A and Index. 

For Forms of Application to Extend Time see 
Vol. II Appendix B and Index. 

From the above it will be seen that under Sec. 104 
the contract to allot shares for a consideration other than 
cash need not be in writing. There is also no provision 
in the Act to the effect that the value of shares in absence 
of such a contract must be paid or payable in cash. 
However when a liquidator finds that a contract for an 
allotment of shares is not stamped and filed, the law 
expects him to stamp and file it at the expense of the 
company {In re. X Company, (1907) 2 Ch. 92). 

Consequences of an Irregular Allotment 

Over and above this it is laid down in Sen. 102 that 
the directors who knowingly contravene or permit or 
authorise the contravention of any of the provisions of 
Sec. 101 with respect of allotment, shall be liable to 
compensate to the company and to the allottees, respec- 
tively, for any loss, damages or costs, which the company 
nr the allottee may have sustained or incurred thereby. 
This is subject to the condition that proceeding to 
recover such damages or costs shall not be commenced 
after the expiration of two years from the date of allot- 
ment. After the allotment is made, it is beyond the power 
of the company to avoid an allotment on the ground of 
irregularity, under Sec. 102, say, by paying back the 
application money. The result will be that the share- 
holder who has the sole right of avoiding this allotment 
imder this section may prefer to keep the shares and still 
bring a suit against the directors who knowingly con- 
travened the section and recover the loss occasioned to 
him by the irregular allotment {Burton v. Bevan, (1908V 
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2 Ch. 240). In this case it was also decided that 
“ knowingly contravened ” means contravened with know- 
ledge of facts. If however the shareholder confirms the 
allotment with knowledge of the irregularity, he loses his 
right to contravene {Finance & Issue Ltd. v. Canadian 
Produce Corporation, (1905) 1 Ch. 37). We have already 
seen above that in case of application and allotment the 
rules as to offer and acceptance strictly apply. Thus where 
a person applied for shares and received a letter of 
allotment “ not transferable ” it was held that it was not 
an unqualified acceptance, because here a new term was 
imported and therefore the acceptance was incomplete, so 
that, the shareholder could repudiate {Duke v. Andrews^ 
(1843) 2 Ex. 290). The allotment should be made under 
terms which are legal and if an illegal term is imported, as 
in one case where it was stipulated that the shares should 
be paid for by fees earned it was held that there was no 
valid allotment {Pellatt’s Case, (1867) 2 Ch. 527). If 
the allotment is not made within a reasonable time after 
application, the allottee may refuse to take shares and 
repudiate the bargain {Ramsgate Victoria Hotel v. 
Montefiore, (1866) L. R. 1 Ex. 109). 

One more point to be noted here is that a company’s 
funds must be applied strictly to the carrying out of its 
objects, and therefore, loans made by the company to 
enable persons to buy its own shares have been for long 
suspected as being ultra vires on that ground. This doubt 
has now been settled by the new section, viz., Sec. 54A (2) 
of the Indian Companies (Amendment) Act, 1936. Here it 
is laid down that no company limited by shares other 
than a private company, not being a subsidiary company 
of a public company, shall give, whether directly or 
indirectly, and whether by means of a loan, guarantee the 
provision of security or otherwise, any financial assistance 
for the purpose of or in connection with a purchase made 
or to be made by any person of any shares in the com- 
pany except in certain cases in which lending of money 
is part of the ordinary business of a company and the 
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money was lent in the ordinary course of its business. 
This of course does not affect the right of a company to 
redeem its shares as provided for in Sec. 105B. The 
Section 54A follows Sec. 45 of the English Companies Act 
of 1929. A company of course cannot purchase its own 
shares {Trevor v. Whitworth, (1888) 12 A. C. 409). 

Practice and Procedure in Connection with Allotment 

As soon as the allotment is made, the secretary has to 
see first that in case where more shares are applied for 
than the number allotted, letters of regret are to be for- 
warded to the applicants whose applications were rejected. 

The shares are not allotted for various reasons. Most 
frequently this course has to be taken because a larger 
number of shares may have been applied for than are 
available, in which case the directors naturally select those 
applicants whom they consider to be the most desirable 
to be admitted as shareholders and reject the rest. It 
often happens that even though all the shares are not 
applied for, there may be among the applicants some who 
in the opinion of the directors are not desirable persons to 
be allowed to buy the shares of the company for one 
reason or another, and are thus refused allotment. 
Letters of regret have to be sent to those applicants 
whose applications are rejected. They are in the 
following form : — 

LETTER OF REGRET. 

THE BOMBAY SPINNING & WEAVING CO., LTD. 

Registered OflSce, Esplanade Road, 

Bombay, 20th August, 1937. 

Karsondas Kanji, Esq., 

Share Bazar, 

Bombay. 

Sir, 

I regret to inform you that the directors are unable to allot 
you any of the ordinary or preference shares of this company, in 
compliance with your application for 75 ordinary riiares and 25 
preference shares. 
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Please find enclosed a cheque for Rs. 1,000 being the 
amount paid by you on the above-mentioned application, and I 
shall be glad if you will sign the form of receipt at the foot of 
the cheque sent herewith, and present the same for payment through 
your bankers (with the original form of receipt attached thereto). 

As the cheque contains a form of receipt, no further 
acknowledgment from you will be necessary. 

Yours faithfully, 

(Sd.) J. Fernandez, 

Secretary, 
Bombay, 20th August, 1037. 

No. 543167. 

To 

The National Bank of India, Ltd., Bombay. ^ 

Pay to Karsondas Kanji, Esq., or Order, the receipt below 
being signed, the sum of Rupees One Thousand. 

For the Bombay Spinning & Weaving Co., Ltd., 

(Sd.) D. R. Cama, Director. 
(Sd.) J. Fernandez, Secretary, 
RECEIP1\ 

24th August, 1937. 

Received of the Bombay Spinning &, Weaving Company, 
Limited, the sum of Rupees One Thousand, being the amount 
deposited by me on application for one hundred shares in the same. 


Rs. 1,000 


Stamp. j 

r 


The secretary should take all the allotment letters 
which he has prepared and have them checked with the 
application and allotment sheet as well as the letters of 
regret. Application and allotment list shall be specially 
prepared for this purpose and duly filled up. 

All allotments should be numbered consecutively 
commencing with the first allotment on the first page of 
the application and allotment sheets, which number is 
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quoted in the allotment letters. The letters of regret are 
numbered separately. 

The Method of Recording Split Allotment Letters 

Frequently, as we have seen on previous pages, a 
company permits the applicants to split their allotment 
letters into so many divisions as they desire, i.e., an appli- 
cant for 500 shares when allotted the 500 shares may split 
his allotment into, say, four letters of 100, 150, 200 and 
50 if he desires so or in any other divisions that may be 
convenient to him. In this case the allotment list would 
have to be_ amended a little with a view to indicate this 
alteration which is done by ruling out the original entry 
and placing a note to the effect that split letters have been 
issued, quoting numbers of such letters and these new 
letters again entered on allotment list in the propep 
numerical sequence, indicating against each of the split^ 
the words such as “ Splits from No. 45 " and the same 
remark should be put on the split letters itself, viz,. 
Split from No. 45.” 

Resolution of Allotment 

The allotment resolution is more or less in the follow- 
ing form : — 

“ RESOLVED that 5000 shares in the capital of the com- 
pany, of Rs. 500 each as mentioned in application and allotment 
sheets submitted to this meeting, be allotted to the persons in the 
said list so that each allottee shall receive an allotment of the 

number of the shares set against his name in the column 

of the said application and allotment sheets initialled for identifica- 
tion by the chairman and that the notice of such allotment 
shall be given to each of these allottees. Further that in case 
of those applicants who have not been allotted shares either fully 

or partially in accordance with column of application and 

allotment sheet as indicated by the words “ No allotment ” against 
their respective name as well as according to the special sheet 
prepared or for those to whom no allotment is made at all as 
identified with the initial of the secretary of the company, letters 
of regret be sent in due form and that the deposit paid with 
the application for such non allotment shares be returned to the 
said applicants.” 
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'Beturn of Allotment 

Whenever a company with share-capital makes any 
•allotment of its shares, the company must within one 
month thereafter file with the registrar a return of the 
allotment stating the number and the nominal amount of 
the shares comprised in the allotment, the address and 
description of the allottees and the amount if any paid or 
due and payable on each share. It is further indicated 
that in the case of such shares as are fully or partly paid 
otherwise than in cash, the company should produce for 
the inspection and examination of the registrar a contract 
in writing stating the title of the allottee to the allotment, 
together with any contract of sale or any service or other 
considerations in respect of which this allotment is made. 
These contracts must be duly stamped and all such con- 
tracts verified in a prescribed manner must be fi’ed with 
the registrar, together with a written statement giving the 
number and the nominal amount of shares so held as 
fully or partly paid and the extent to which they are 
to be treated as paid up, and the consideration for which 
they have been allotted. Where however at the time o: 
■allotment a proper form in writing is not ready, the 
company shall file with the registrar the prescribed 
particulars of the contract stamped with the same stamp 
duty as would have been payable if the contract had been 
reduced to writing. In case of default in this connection 
every officer of the company who is knowingly a party to 
default shall be liable to a fine not exceeding Rs. 500 for 
every day during which the default continues. In case of 
default if an application is made by the company to the 
Court for relief and the Court is satisfied that the omission 
to file the document was accidental or due to inadvertence 
or that on other groimds it is just and equitable to grant 
relief, the Court may make an order extending the time 
for filing of the document for such a period as the Court 
may think proper (Sec. 104). In a Calcutta case it was 
laid down that if a return of allotment is presented to the 
registrar after the allotted time the registrar must receive 
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same and fix a time for getting relief from the Court for 
default and on the company failing to get relief within 
that time the registrar shall prosecute {In Re. Ramackers 
and Co., Ltd., (1929) 56 Cal 976). 

FORM OF RETURN OF ALLOTMENT. 

The following is the form prescribed by our Indian 
<3ompanies Act for Return of Allotment under Section 104: — 

FORM VI. 

RETURN OF ALLOTMENTS. 

THE INDIAN COMPANIES ACT, 1913. 

(See Section 104). 

Filing Fee Rs. 3- 

Return of Allotments from the* of 19 

, to the of , 19 of the 

Made pursuant to Section 104 (1). 

(To be filed with the Registrar within one month after the 
allotment is made). 

♦♦Number of the shares allotted payable in cash 

Do. do do. 

Nominal amount of the share so allotted 

Do. do. do. 

Amount paid or due and payable on each such share 

Do. do. do. 

Number of shares allotted for a consideration other than 

cash 

Nominal amount of the shares so allotted 

Amount to be treated as paid on each such share 


♦ Note : — In making a Return of Allotments under Section 
194 (1) of the Indian Companies Act, 1913, it is to to be noted 
that : — 

1. When a return includes several allotments made on 
different dates, the actual dates of only the first and last of such 
allotments should be entered at the top of the front page, and 
the registration of the return should be effected within one month 
pf the first date. 

2. When a return relates to one allotment only, made on 
one particular date that date only should be inserted, and the 
spaces for the second date struck out, and the word ** made 
substituted for the word "from” after the word "allotments” 
on the front page. 

♦♦Distinguished between preference, ordinary, or other des- 
cription of shares. 
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The consideration for which such shares have been idlotted* 
is as follows 

Presented for filing by 

Names, addresses, and descriptions of the Allottees. 


Name in full 


Address 


Descript io 


Number of shares allotted. 


Preference | Ordinary 


Signature. 


SHAREHOLDERS’ OBLIGATIONS ON SHARES ANI> 
RESERVE LIABILITY 

Our Indian Companies Act of 1913, Sec. 14 (2) clearly 
lays down that : — 

‘‘all money payable by any member to the company under 
the memorandum or articles shall be a debt due from him to the 
company,'^ 

and Sec. 166 while laying down that : — 

“ every present and past member shall be liable to con- 
tribute to the assets of the company to an amount sufficient for 
payment of its debts and liabilities and costs, charges, expenses 
of the winding up and for the adjustment of rights of contributories 
among themselves,” states in sub-sec. (1) (iv) that 

“in case of a company limited by shares, no contribution 
shall be required from any member exceeding the amount (if any) 
unpaid on the shares in respect to which he is liable as a present 
or past member.” 

Thus it will be seen that as far as a company whose 
capital is divided into shares and the liability of whose^ 
members is limited to the face value of the shares they 
hold is concerned, once they become shareholders with 
full status they are bound to the company to the full 
amount of their shares, whether when called upon by the 
directors when the company is a going concern or by 
liquidators in case the company is in liquidation. Th% 
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wording of sub-section (1) (iv) as quoted above is accord- 
ing to one decision declared to be tantamount to the state- 
ment that the liability of the member or shareholder 
continues as long as anything remains unpaid on his shares 
{Ooregum Gold Mining Co., of India v. Roper, (1892) 
A. C. 125). Of course a shareholder must pay for the full 
amount of his shares according to the terms of the issue 
and the stipulations contained in the articles of association. 
A company may however under Sec. 49 (2) if authorised 
by its articles, accept from any member who assents there- 
to, the whole or part of the amount remaining unpaid 
-on any shares held by him, although no part of the 
amount has been called up, i.e., receive the calls in 
advance. It can also under Section 49 (1) make arrange- 
ment, if so authorised by its articles, on the issue of shares 
for a difference between the shareholders in the amounts 
and times of payment of calls on their shares. It is 
further enacted by Section 69 that a limited company may 
by special resolution determine that any portion of its 
share-capital not already called up, shall not be capable of 
-being called up, except in the event and for the purposes of 
the company being wound up, i.e., create what is known 
-as a “ reserve liability.” It should be noted that if such 
& special resolution is passed and a reserve liability is 
•created, the same is irrevocable, but where a reserve 
liability is provided for by articles, the same can be altered 
-or revoked by a special resolution with the result that 
the reserve capital may be called up {Malleson v. The 
Jfational Insurance Corporation, (1894) 1 Ch. 200). From 
this it arises that the reserve liability created by special 
resolution as provided for by Section 69 must be preserved 
intact for the purpose of winding up and cannot be called 
up or mortgaged or charged (Bartlett v. Mayfair Property 
■Co., (1898) 2 Ch. 28). 

Payment of Shares in Moneys Worth 

The shares can also be, with the consent of the 
•eompany, payable in moneys worth, such as, in property, 
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goods, services or some other valuable consideration or 
the release of a debt or the surrender of a debenture 
{Re. Wragg Ltd., (1897) 1 Ch. 796; Gardner v. Iredale- 
(1912) 1 Ch. 700 at page 716; Larocoue v. Beaucheminf 
(1897) A. C. 358). The Courts in such cases will not 
enquire into the adequacy of the consideration as a general 
rule, because a company can, under contract law principles, 
make its own bargain, on the same footing as an individual, 
provided there is no fraud or dishonesty {Re. Wragg Ltd... 
(1897) 1 Ch. 796). 

Return of Shares Allotted for Consideration Other* 
than in Cash 

Here when these shares are allotted as fully or partly 
paid, otherwise than in cash, under Section 104 (b), a copy' 
of the written contract constituting the allottee’s title to 
the allotment, together with any contract of sale for service 
or other consideration in respect of which that allotment 
was made, such contracts being duly stamped, must be 
filed with the registrar and when such contracts are not 
in writing, particulars of the oral contracts as prescribed' 
must also be filed which particulars in writing must be 
stamped with the same stamp duty as would have been 
paid in if the contract had been reduced to writing. Here 
a penalty not exceeding Rs. 500 for every day is providedl 
for against every officer of the company who is knowingly 
a party to the default. In the question of a valid contract 
made by the company by which it accepts specific property 
or services in payment or part payment of shares, the* 
principle that the Court will not interfere is upheld even 
in case where the liquidator tries or attempts to get same" 
done {In Re. PelVs Case, (1869) L. R. 5 Ch. App. 11). 

Shares at a Discount 

The old rule of law that the shares cannot be issued at 
a discount, still prevails with the exception of the method 
provided for by Section 105A of the Indian Companies' 
(Amendment) Act of 1936 which we have already dealt 
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with fully in Chap. II, because it, in effect, amounts to 
a reduction of the company’s capital in a manner not 
authorised -by the Act and this rule would be enforceable 
•even in case where the market quotation for the shares 
already issued happens to be below par {Ooregum Gold 
Mining Co. v. Royer, (1892) A. C. 125). If a device is 
made by which indirectly the same result is produced, 
such as issuing debentures at a discount and making them 
convertible into shares at par, that would be also prohi- 
bited {Moseley v. Koffyfontein Mines, (1904) 2 Ch. 108; 
-Famatina Development Corporation v. Bury, (1910) A. C. 
439). A company also cannot issue its shares as a bonus 
in consideration of past services for which it is not liable 
to pay or as an inducement to take debentures of the 
company {Re. Eddystone Marine Insurance Co., (1893) 
3 Ch. 9; Welton v. Sajjery, (1897) A. C. 599). Where 
shares are allotted at a discount or by way of gift, the 
person to whom they are so allotted is liable to contribute 
the full nominal value on the winding up of the company 
{Welton V. Saffery, (1897) A. C. 299). It is also held that 
even when the company is a going concern he may be 
made to pay up the full value of his shares {In re. 
Pilkin {James) & Co., Ltd., (1916) 85 L. J. Ch. 318). A 
circumstance may arise when the allottee of such shares at a 
discount or without consideration, may be able to prove 
that that was done without his assenting to it and if he 
comes for his remedy before liquidation or before winding 
up intervenes, he may be saved {Re. Almada & Tirito 
•Co., (1888) 38 Ch. D. 415; Mid^nd Electric Co., (1889) 
‘60 L. T. 666). If however he had accepted the allotment 
directly or indirectly he will not be entitled to any relief 
{Ex-parte Sandy s, (1889) 42 Ch. D. 98 : Re. Pikin 
{James) & Co., Ltd., (1916) 85 L. J. 318. If however 
an innocent person purchases his shares from the person 
who got it at a discount or without consideration, under 
the impression that the shares were fully paid, he would 
be treated as fully paid shareholder by estoppel {Burkin- 
■shaw v. Nicoils, (1878) 3 A. C. 1004). If the last named 
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purchaser thereafter sells his shares to a transferee whd 
had notice that the said shares were not fully paid, hB 
will give a good title notwithstanding this fact {Barraw’t 
Case, (1880) 14 Ch. D. 432; Re. Gulabdas Bhaidas, (1892) 
17 Bom. 672). However when there is consideration 
either in service or property or in any way in kind, the 
Court will not intervene to ascertain whether it is of 
the same value as the nominal value of shares unless it 
is illusory or had an obvious money value (Theatrical 
Trust, (1895) 1 Ch. 771; Re. E. J. Wragg, (1897) 1 Ch. 
796). Thus a company can purchase assets and pay for 
same in shares as is usually done in connection with the 
formation of good many companies so long as the trans- 
action is not proved to be colorable and the company 
has not been imposed upon (Felix Hadley & Co. v. Hadley, 
(1897) 76 L. T. 161; see also Re. E. J. Wragg cited above). 

The Party Liable 

Of course the party liable in connection with unpaid 
shares is one who is the registered holder, irrespective of 
the fact whether he is the beneficial holder or only a 
trustee and it makes no difference whether the company 
had notice of the trust (In re. Chapman & Barker’s Cases 
Imperial Mercantile Credit Association, (1867) L. R. 3 
Eg. 361). The beneficiary of the trust or the cestui que 
trust cannot be made liable in the capacity either of a 
shareholder or contributory (In re. Bunn’s Case, Electric 
Telegraph Co. of Ireland, (1860) 2 De G. F. & J. 275; 
Somervail v. Cree, (1879) L. R. i A. C. 648). 

REGISTER OF MEMBERS 

The register of members is the most important of all 
the statutory books which a joint stock company must 
keep and get written up-to-date in the manner required 
by law. Non-compliance with the requirements entails a 
fine on the company of not exceeding Rs. 50 for every 
day during which the default continues and every oflScer 
x)f the company who knowingly and wilfully authorises 
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or permits the default is liable to the like penalty. Thfr 
items which the law compulsorily requires to be entered 
in this book under Section 31 (1) are 

(i) the names and addresses, and the occupations, if any 
of the members, and, in the case of a company having, 
a share-capital, a statement of the shares held by 
each member, distinguishing each share by its number,, 
and of the amount paid or agreed to be considered as 
paid on the shares of each member; 

(ii) the date at which each person was entered in the 
register as a member; 

(m) the date at which any person ceased to be a member. 

Besides this the new Indian Companies (Amendment) Act, 1936 
has now added a sec ion, viz., Sec. 31A which provides that every 
company having more than fifty members shall, unless the register of 
members is in such a form as to constitute in itself an index, keep an 
index of the names of the members of the company and shall within 
fourteen days after the date on which any alteration is made in 
the register of members make any necessary alteration in the index. 
There is no objection to the index being in the form of a card 
index, but such an index must in respect of each member contain 
a sufficient indication to enable the account of that member in the 
register to be readily found. In case of default the company and 
every officer of the company knowingly and wilfully guilty of same 
shall be liable to a fine not exceeding fifty rupees. 

The register may be kept in one or more books (Be. 
A'liance Financial Corporation, Blaney’s Case, (1866) 3 
Bom. H. C. R. 106 0. C.). We have already seen that 
in case of a firm made up of partners they should be 
entered as joint holders of shares. However, on this point 
there is some conflict in the decisions because in Vag'ianO' 
Anthracite Collieries, (1910) W. N. 187, it was held that 
the firm was not a person and therefore it ought not to 
be entered on the register. However, that decision seems- 
to be doubtful because the wording used by the Act is 
“ member ” and not person and thus in the Appeal Court 
■decision in Re. Weikersheim^s Case Land Credit Co. of 
Ireland, (1873) 28 L. T. 653 it was held that a firm 
could be entered on the register as such in its firm name. 
The register of members is & prima fade evidence of any 
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matter directed or authorised by the Act to be uuieiied 
in it (Sec. 40) . A company if so authorised! by its articlea 
may keep in the United Kingdom a branch register of 
members called a British Register (Secs. 41 and 42). 'Dif 
date on which a member was entered is required to be 
stated in the register and not the date on which he became 
a member (Sec. 31). No notice of any trust, expressed, 
implied or constructive, shall be entered on the re^ster, 
or be receivable by the registrar (Sec. 33). It has been 
laid down that an allotment of shares is merely a contract 
until registration of the name of the member completes 
it {Re. Florence Land Co., (1878) 29 Ch. D. 421). At 
the same time it should be remembered that once a person 
is lawfully registered and is thereafter wrongfully removed 
his status of member continues and the removal does not 
in the least affect him in that regard •{Barton v. L. 

N. W. Rail Co., (1889) 24 Q. B. D. 77; Re. Bahia etc. 
Co., (1868) L. R. 3 Q. B. Cass. 584, 595). 


Inspection of Registers 

The register of members naturally begins from the 
date on which the company was registered and is kept at 
the registered office of the company where it ah^l be 
open during business hours for inspection to any member 
gratis and to the inspection of any other person on pay- 
ment of Re. 1 or such less sum as the company may 
prescribe for each inspection. The member or other 
person may make extracts therefrom. This is subject to 
such reasonable restrictions as the company in general meet- 
ing may impose, so that not less than two hours in each'^^ 
be allowed for inspection. Any member or other peraon 
may require a copy of the register or any part thereof or 
the list and summary required by the Act of any part 
thereof on payment of six annas for every hundred woicda 
or fractional part thereof required to be copied ond ^ 
company must send this copy to that person wUhm 
days erclusive of non-working days and dcrys 
22 
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which the transfer hooks are legitimateiy closed. Refusal 
of inspection or supply of copy will entail a fine 

on the company of not exceeding Rs. 20 and to 

a further fine not exceeding Rs. 20 for every day 
during which the refusal continues, and every officer 
of the company who knowingly authorises or per- 
mits the refusal shall be liable to a like penalty 

and the Court may by order compel an immediate inspec- 
tion of the register. (Sec. 36). This right of inspection 
is a statutory right and therefore the company must grant 
infection unless the register is closed under Section 37 
^12. V. Beer, (1897) 20 All. 126). The motive of inspec- 
tion has nothing to do with the right to inspect {Darnes v. 
Gas Light & Coke Co., (1909) 1 Ch. 248). The right to 
inspect does not carry with it a right to take abstracts 
or make copies from the register, because if copies are 
required, they are to be obtained as provided for imder 
Section 36 (Re. Balaghat Gold Mining Co. (1901) 2 
K. B. 665). The inspection may be taken either by the 
party himself or his solicitor or agent {Dodd v. Amalga- 
mated Marine Workers’ Union, (1924) 1 Ch. 116; Bevan v. 
Webb, (1901) 2 Ch. 59, 75). This right of inspection 
tinder this Section 38 ceases on the company bein% wound 
tip by or subject to the supervision of a Court, (Be. Kent 
Coal Fields Syndicate, (1898) 1 Q. B. 754) but is replaced 
by Section 241 where inspection of a company’s documents 
by its creditors and contributories is allowed and the 
iaine ri^t can be applied to a voluntary winding up by 
Section 216 (old Section 215) of the Act. The company of 
course has the power under Section 37 of giving notice by 
advertisement in some newspapers circulating in the 
district in which the registered office of the company is 
situate to close the register of members at any time or 
tiihes not exceeding on the whole 30 days in each year, 
^e object of closing the register is to suspend transfers 
fihtil dividends are declared and paid and to enable the 
Smpany to prepare its annual list and summary wMch 
Wri^ured by Section 22 to be filed as we shall see later 
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on. The register of members is prima facie evidence of 
matters by the Act directed or authorised to be inserted 
therein (Section 40) and being thus prima facie it is not 
conclusive {Reese River Silver Mining Co. v. Smith, (1869) 
L. R. A. H. L. ^ : Ramdas v. Cotton Ginning Co., (1887) 
9 AU. 366). 


The Object of Publicity of Register 

It will thus be seen that the object of keeping this 
register open to the public for inspection is to enable it 
to be inspected by any one who had dealings with the 
company and with a view to find out what the company’s 
exact position happens to be as far as the liability of its 
members is concerned and also to ascertain the status and 
the type of members. The new Sec. 31A which provides 
for a compulsory maintenance of an Index to the register 
naturally aims at the easy achievement of that object 
in case of companies with very large number of 
members. The doctrine of holding out applies to a 
.shareholder, or a person registered as a shareholder, 
without being a shareholder, if after knowing that it has 
been wrongly put there, be allows the name to continue 
(In Re. SeweU’s Case, Newzealand Banking Corporation 
(1868) L. R. 3 Ch. App. 131). Delay of a fortnight after 
knowing of such wrongful admission of his name in one 
case was considered t« be a sufficiently long delay unless 
there was some reasonable explanation for it (In re. 
Scottish Petroleum Co., in re. WaUace’s Case, (1883) 23 
Ch. D. 413). This inspection of the register has a value 
•up to a certain extent, because after all the register is not a 
conclusive evidence as we have seen above and therefore 
it may happen that a member who is entered there, may 
have been entered wrongfully and may get himself 
Temoved; also that the shareholder who is on the register 
to-day, by transferring his shares to another buyer of less 
financial standing, inay go out of the register substituta^ 
his purchaser.^ - . i 



34D 


INDIAN COMPANIES MANUAL 


Notice Of Trust aud Lien 

As we noticed no notice of trust express, implied or 
constructive shall be entered on the register or be receiv- 
able by the registrar. It was held in Societe Generals v. 
Tramways Union, (1885) 14 Q. B. D. 424, Affirmed (1886) 

11 A. C. 20 that a company in case of notice of trust is 
not liable for ignoring same, although it is suggested that 
the directors may be liable (See also Simpson v. Molson’s 
Bank, (1895) A. C. 270). A company is not allowed to- 
enter a memorandum of lien on the register of members 
(In re. Key & Son, (1902) 1 Ch. 467). Though it was 
held in (Re. Perkins (1890) 24 Q. B. D. 613) by Lord 
Coleridge in the Court of Appeal that it was very 
important not to throw any doubt on the principle that 
companies have nothing whatever to do with the relation 
between trustees and their cestve qui trust in respect of 
the shares of the company, it was held in Binney v. Ince 
HaU Coal Co., (1864) 35 L. J. Ch. 363; that in order to 
protect the equitable rights the Court will intervene by 
injunction if application in such cases is made before the 
transfer is complete. From this it follows that if the 
company had a notice of equitable rights of others in the 
shares and thereafter it advances money on the shares or 
thereafter some debt is incurred by the shareholders, the 
company will have a priority even though the articles of 
association may give it a first and paramount lien in 
such transactions {Bradford Bank v. flenry Briggs, (1886) 

12 A. C. 29). Thus a company cannot enforce its lien on 
shares held by trustees if at the time of making advance,, 
the company knew th?it the said shares were held in 
trust {Mackereth v. Wigan Codl & Iron Co., (1916) 2 
Ch. 293). Of course the company is not concerned to- 
enquire whether the trustees who are on the register as. 
shareholders are acting within their powers while dealing 
with the shares {Simpson v. Molsons Bank, (1895) A, C.. 
270). The priority in giving notice to the company does 
not affect the priority of two charges one against another 
(Societe Genercde v. Tramways Union, (1885) 14 Q. B. D, 
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424, Affirmed, (1886) 11 A. C. 20). We have already teen 
that wrongful striking off or removing member’s tianift 
from the register does not deprive him of the status of a 
member. 

Branch Register 

The Act provides for a branch register in Sections 41 
and 42 to the effect that a company having a share-capital 
may if so authorised by its articles cause to be kept in 
the United Kingdom a branch register of members, in this 
Act called a British register and further enacts that the 
company shall within one month from the date of the 
opening of any branch register file with the Registrar 
notice of the situation of the office where such repster 
is kept and, in the event of any change in situation of 
such office or any discontinuance, shall within one month 
from the date of such change or discontinuance as the 
case may be, file a notice of such change or discontinuance. 
The company is liable to a fine not exceeding Rs. 50 
for every day in case of default. This British register is 
deemed to be a part of the company’s register of members 
which under the circumstances is called the principal 
register. The branch register is to be kept in the same 
manner in which the principal register is to be kept with 
the only exception that before closing the register, a 
notice shall be inserted in newspapers circulating in the 
locality where the British register is kept. The company 
must transmit to its registered office in India a copy of 
every entry made in the British register as soon as may 
be and must also cause to be kept at such office, duly 
entered up from time to time, a duplicate of its British 
register and the duplicate shall for all purposes of this 
Act be deemed' to be a part of the principal register. If 
the company were to discontinue to keep the British 
register, all entries in the British register shall be 
transferred to the principal register. The section also 
gives power to the company to make such regulations as 
it may think fit in its articles respecting the keepii^ of 
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^ British register ; while, entering entries in the register the 
date at which the person was so entered in the register 
has to be stated and not the date when he agreed to 
become a member. 

Rectification of Register 

The cordpany must enter the name of a rightful 
shareholder on the register of members because its neglect 
or refusal to do its duty might involve it in paying 
damages. The Act imder Section 38 gives power to any- 
one whose name has been fraudulently or without sufficient 
cause, entered in or omitted from the register of members 
or: where default is made or unnecessary delay takes 
place in entering on the register, the fact of any person 
having ceased to be a member, to apply to the Court for 
rectification of the register. In this case the Court may 
either refuse the application or order rectification of the 
register and payment by the company of any damages 
sustained by any party aggrieved and make such order 
as to cost as it in its discretion thinks fit. In the course 
of this application the Court may also decide any question 
relating to the title of any person who is a party to the 
application to have his name entered in or omitted from 
the register where a question arises between a member or 
an. alleged member, or between members or alleged 
m'l^bers on the one hand and the company on the other, 
and generally, may decide any question necessary or 
expedient to be decided for the rectification of the register, 
^is is subject to the order of the Court to direct an 
issue to be tried in which any question of law may be 
raised and appeal from the decision on such an issue was 
in the manner directed by the Code of Civil Procedure 
(1908) On the grounds mentioned in Section 100 of that 
Cddfe. Here it may be noticed that as for the rectification 
of register if the directors acting bond fde do so without 
order of the Court there is no objection. (Hartley’s Case, 
(1875) 10 Ch. App. 157; Wright’s Case, (1871) 7 Ch. 
App. 55) , Of course the secretary cannot alter the register 
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and if he does so it is a nullity (Re. Indo-China Steam 
Navigation Co., (1917) 2 Ch. 100). There are cases how- 
ever where though the directors remove a person from the 
register, that may not be sufficient protection for the 
person concerned and thus notwithstanding his removal 
he can proceed to obtain a formal order of the Court 
under Section 38 (Re. Bank of Hindustan Ex-parte 
Martin, (1865) 12 L. T. 671). It will be noticed from 
the wording of the above section that though it provides 
a summary proceeding for obtaining rectification of the 
register it does not deprive the party concerned of his 
remedy by a suit {Reese R. S. Mining Co. v. Smith, (1869) 
L. R. 4i H. L. M on page 80; Bellerhy v. Rowland & 
Marwood S. S. Co., Ltd., (1902) 2 Ch. 14; Re. Indo- 
China Steam Navigation Co., (1917) 2 Ch. 100). 

The jurisdiction here given to the Court by Sec. 38 
is unlimited and not confined to the cases mentioned in 
the section. {Bums v. Siemens Brothers D. Works, (1919) 
1 Ch. 225). However, the exercise of this jurisdiction is 
entirely discretionary and will not be exercised in a 
complicated or doubtful case {Ex-parte Penny, (1872) 
8 Ch. App. 446; Ex-parte Wemher, (1888) 59 L. T. 579; 
Ex-parte Shaw, (1877) 2 Q. B. D. 463; Ramesh v. Jogini, 
(1920) 47 Cal. 901; re. Luchmee Chand, (1882) 8 Cal. 
317). Here though the Court has also jurisdiction to 
decide a question of title under Section 83(3) it is not 
obliged to do so {Ex-parte Sargent, (1874) L. R. 17 
Eq. 273; Davies’ Case, (1876) 33 L. T. 834 {case of a 
mortgagee) ; Union Sugar Mills v. Jai Deo, (1922) 44 
All. 151). This jurisdiction also extends to transfers 
lodged but not registered before liquidation, but in case 
where winding up has begun the order is made only on 
strong grounds and when it is for the benefit of the 
company {Re. Indian Specie Bank, (1916) 40 Bom. 134; 
Ward & Garfit’s Case, (1867) L. R. 4 Eq. 189; Be. 
Onward Building Society, (1891) 2 Q. B. 463). In oilier 
cases the jurisdiction is exercisable irrespective of the fact 
whether the company is in liquidation or not and in 
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liquidation this power is not limited to the rectification 
for the settling of the list of contributories Only (Be. 
<Siis«ei Brick Co., (1904) 1 Ck. 598) . The order may also 
be made to have a retrospective effect according to same 
authority. The order may also be invoked by the 
company {Re. Indo-China Steam Navigation Co., (1917) 
2 Ch, 100). The Court really declines as between a 
member and the company to exercise jurisdiction under 
this section (Ex-parte Parker, (1867) 2 Ch. 685). In a 
proper case where the company is a defendant in this 
action for rectification, it may be ordered to give dis- 
covery of documents, such as in one case where the 
plaintiff alleged that he had been induced by the fraud 
■of a director to sell shares at under- value and wanted to 
set aside the transfer as void and also for the rectification 
Of the register, the company was ordered to disclose its 
balance sheet and the materials from which they were 
made up for a period of ten years preceding the date of 
agreement for sale of the shares {Cory v. Cory, (1923) 
I Ch. 90). On the same footing a shareholder may get 
his name removed from the register by rectification on 
the ground that he was induced to subscribe by fraud or 
misrepresentation on the prospectus, but of comse he 
must come for his remedy in reasonable time {Ex-parte 
Ward, (1868) L. R. 3 Exch. 180; London and Staffordshire 
(1883) 24 Ch. D. 149). This can be done by a 
motion and before proceedings have been taken to wind 
Up the company {Mmr v. City of Glasgow Bank, (1879) 
4 A. C. 337). There are cases where a delay even is not 
a bar to rectification as e.g., where the agreement to take 
^ares was void ab initio and not merely voidable {Oakes 
V. Turquand, (1867) 2 H. L. 325; Gorrissen’s Case, (1873) 
BCh. 507). The rectification can be sought vmder various 
niroumstances such as the shares were issued as fully 
paid ■without contract being duly filed {Darlington Forge 
<?©., (1887) 34 Ch. D. 522) or where the allotment of 
^res was irregular {Homer Gold Mines, (1888) 39 Ch. 
D. 546) or where a forged transfer was acted upon {Bahia 
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San Francisco By. Co., (1868) L. B. 3 Q. B. 584) or 
where shares were improperly forfeited {Yataiyfera Gas 
Co., (1887) W. N. 30) or where signatory of an under- 
writing letter was placed on the register and it was found 
that the letter did not constitute a contract {Consort D. L. 
Cold Mines, (1897) 1 Ch. 575) or where the shareholder’s 
name was removed on ultro vires surrender of its shares 
{BeUerby v, Bowland & M. S. Co., (1902) 2 Ch. 14). 

In such matters directors are not proper parties to be 
dealt with as respondents and will not be made to pay 
costs of the motion unless they are added at their own 
request {Keith Prowse & Co., (1918) 1 Ch. 487; Copal 
Varnish Co., (1917) 2 Ch. 349). In volimtary winding 
up a liquidator may alter the register by sanctioning 
transfers made after the commencement of the winding 
up {Taylor Phillips & Rickard’s Case, (1897) 1 Ch. 298). 
An alteration will not be made in the register if a transfer 
is not registered because the directors decided bona fide 
within their powers {Alexander MitchaeVs Case, (1879) 4 
A. C. 548). The rectification will also not be made if some- 
thing remains to be done in order to complete the transfer 
or where according to the articles the directors must 
exercise their discretion and they have failed to do so 
(Marino’s Case, (1867) 2 Ch. 596; Walker’s Case, (1866) 
2 Eq. 554; In re. Hackney Pavdlion, (1924) 1 Ch. 276). 

In connection with the question as to what circums- 
tances would mean improper delay in removing the 
member’s name it has been held that where the transfer 
was delayed and not registered at the first available 
directors’ meeting, or was delayed because of the non- 
attendance of the directors it would come under that 
designation {Noition’s Case, (1866) L. R. 3 Eq. 77; iBe. 
Manchester and Oldham Bank, (1885) 54 L. J. Ch. 926; Be. 
Joint Stock Discount Co., Ex-parte Reid, (1867) 36 L. J. 
Ch. 472). But where there was no directors’ meeting held 
before the presentation of a winding up petition and there- 
fore the transfers were not registered, the Court held that 
that did not necessarily mean that there was default or 
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unnecessary delay (fle. Indian Specie Bank, (1916) 40 
Bom. 134) . However an undue delay to register a transfer 
does not amount to a waiver on the part of the directors 
who have powers imder articles to reject the transfer to 
an irresponsible person {Shipman’s Case, (1868) L. R. 5 
Eq. 219). 

In the Presidency High Courts, applications for recti- 
fication of the register under Section 38 are made by 
petition and chamber summons. The proviso to Section 3S 
of our Indian Act applies to the section generally and the 
right to appeal is not confined to cases within sub-section 
(3) but the issues must be properly raised and tried. 

The correct course where a name is ordered to be 
removed by the Court is to draw a line through the name 
of the member or shareholder and put a remark to the 

effect that “ by an order of the Court of dated 

this name has been erased.” Under Section 39 where a 
company is required by the companies Act to file a list 
of its members with the registrar, the Court, when making 
an order for rectification of the register shall by its order 
direct notice of the rectificatio|n to be fikd with the 
Registrar. 


TRANSFER OF SHARES 

A shareholder has the right to transfer his shares, 
or any other interest, in the manner provided by the 
articles. The shares are movable property. (Sec. 28). 

This transfer is easily effected through.. filling 

in and signing of the transfer form. This transfer form 
may be either a special form provided for by the com- 
pany, or the forms obtainable at stationers. The usual 
practice is to provide for a special form in the articles 
of association. The transfer form has also to be signed 
by the transferee. According to the usual custom of 
stock exchanges, when a share is sold on the market, 
the transferor fills in and signs a transfer form in favour 
of the buyer and hands over the same together with the 
share-certificate to the transferee. The transferee then 
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lodges this transfer, with the share-certificate, at the 
oflSce of the company, and the secretary of the company 
brings the said application for the transfer before the 
mext board meeting of the directors. It has been held 
that, unless the directors have the power to refuse to 
register a member specially reserved to them by the 
.articles, this transfer must be registered at the earliest 
moment of time. As for example, in one case, namely 
Sussex Brick Co., (1904) 1 Ch. 598 a transferee of shares 
in a limited company sent in his transfer to the company 
for registration, but for some reason or other the said 
registration was omitted. The company went into 
Yolimtary liquidation soon thereafter with a view to re- 
-construct. The transferee under the impression that he 
was placed on the register, sent his notice of dissent to 
~the liquidator, but the liquidator refused to acknowledge 
iim as a member on the ground that he was not registered. 
The Ck)urt held that if there had been such a default, or 
imnecessary delay in registration as entitled the applicant 
to an order for rectification, the applicant was to be treated 
.as if he were registered from the time that such a registra-* 
tion should have been made in the usual course. The 
corresponding Indian case in point is in Re, Indian 
.Specie Bank, Ltd., (1915) 17 Bom. L. R. 342. This; of 
course, applies where there is no special power left with 
the directors to refuse to register a transfer. 

In this connection it is important to note that the 
■old Sec. 34 of our Act has been substituted for an elaborate 
Sec. 34 by the Indian Companies (Amendment) Act of 
1936, where it is laid down that 

•an application for the registration of the transfer of shares in a 
company may be made either by 'the transferor or the transferee, 
■^provided that where such application is made by the transferor 
-no registration shall in the case of partly paid shares be effected 
■unless the company gives notice of the application to the transferee. 
Jf no objection is made by the transferee of this transfer applicar 
tion within two weeks from the date of the receipt of the notice, 
•the company must enter in its register of members the name of 
4he transferee in the same manner and subject to the same 
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conditions as if the application for registrcAion was made by iho^ 
transferee. If the notice is despatched by pre-paid post to the' 
transferee at the address given in the instrument of transfer, it. 
shaU be deemed to have been duly given and shcdl be made to^ 
have been delivered in the ordinary cowrse of post. The company' 
cannot lawfully register a transfer of shares in or debentures of 
the company unless the proper instrument of transfer duly stamped 
and executed by the transferor and the transferee has been delivered 
to the company along with the scrip. However where it is proved 
to the satisfaction of the directors of the company that an instru-- 
ment of transfer signed by the transferor and transferee has been, 
lost, the company may, if the directors think fit, on an application’ 
in writing made by the transferee and bearing the stamp required' 
by the instrument of transfer, register the transfer on such terms^^ 
as to indemnity as the directors may think fit. If the company 
refuses to register the transfer of any shares or debentures, the' 
company must within two months from the date on which tke- 
insirument of transfer was lodged send to the transferee and the- 
transferor notice of the refusal. If any default in this connection 
is made, i.e., sending of the notice of refusal of transfer within twO' 
months from the date on which it was lodged, it would entail a 
fine on the company as well as on every director, manager, secretary’ 
or ofi^er of the company who is knowingly a party to the default.. 
In case where a share or debenture is held by any person to whom^ 
the right to sell has been by operation of law transmitted, the rule 
as given in Sec, 34(3), which requires a duly stamped Iransjer on 
proper form shaU not apply. Of course the rights of the company 
to refuse a transfer under the articles remain unimpaired by this 
section. 

It will be seen from the above that the main object 
sought to be achieved by the amended section is to prevent 
what the Special Law Officer in his report calls ‘Hhe 
arbitrary way in which the registration of transfer of 
shares was delayed/' Here the section lays down a limit 
of two months on the ground that in England this period 
has been considered to be sufficient to enable companies 
to make up their minds in matters of transfer and in the- 
opinion of the said officer ‘Hhere is no reason why that 
should not be deemed sufficient here as well." In addition 
to this the new section further provides for a notice to W 
given to the transferee before the transfer is effected in 
case where the application for transfer is made by 
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transferor and the shares are partly paid. The object 
here is obvious, tnz., to give the transferee a chance of 
■objecting to a transfer of a partly paid share on his name, 
particularly because he thereby incurs the liability of 
having to pay the impaid balance when calls are made. 

S. (35). A transfer of the share or other interest of tl deceased 
member of a company made by his legal representative shall, 
although the legal representative is not himself a member, be as 
valid as if he had been a member at the time of the execution 
of the instrument of transfer. 

Where, however, the discretion is left to the directors 
•entitling them to refuse a transfer, it has been held that 
as Jong as they exercise this discretion wisely and bona 
fide the Court shall not interfere {Coalport China Co., 
(1895) 2 Ch. 404). This, of course does not mean that 
the directors can refuse to allow a transfer to all comers 
Ijccause, if ^hey did so, they will be abusing their powers. 
The power to reject transfers is a trust to be exercised for, 
the benefit of the company and should be exercised bona 
fide without being oppressive, capricious, or corrupt. The 
■directors are not bound to give reasons, but the (Dourt must 
hie satisfied that they have considered the transfer and have 
Tefused under power given to them. If, however, they 
^ve reasons for refusal, the Court will consider whether 
they are legitimate (In Be. Bell Bros., (1891) 65 L. T. 
1245; Sree Mahant Kishore Dossjee v. Coimbatore Spinning 
<fe Weatjing Co., (1902) 26 Mad. 79-83; Midr Mills v. 
T. ir. Condon, (1900) 22 AU. 410). But if this refusal 
to transfer any application was made because the 
•directors knew that the company was on the point of 
■suspending payment, the refusal was considered to be fair 
and bona fide and the directors were not held to be in 
default {Alexander MitchelVs Case, (1879) 4 A. C. 548). 
Where' the articles provided that “the directors may 
decline to register any transfer on certain grounds and the 

directors shall not be boimd to specify grounds. .” 

interrogatories cannot be administered to the directors to 
aii^rtam the groimds upon which they refused to register 
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* transfer (Berry and Another v, Tottenham Hotspur F. A. 
Co. Ltd., (1935) W. N. 155; 1 Ch. D. 718, see also Duke 
•of Suthetland v. British Dominion L. Cor., (1926) 
Ch. 746 where interrogatories were allowed). In 
this connection it may be noted that the purchaser of 
the right, title and interest of a shareholder at a Court 
sale is subject to same rules as apply to a private purchaser 
(Manual Brijlal Shah v. The Gordhan Spinning and 
Manufacturing Co., (1916) 18 Bom. L. R. 952). It is the 
frequent practice while raising money on the secvirity of 
shares to execute blank transfers with a view that the 
party who advances money on this security may, in case 
of default, sell the shares filling in the name of his buyer, 
and thus make the transfers complete. If this deposit on 
shares with a blank transfer is made with a view to 
mortgage them, the mortgagee’s position will be the same. 

Blank Transfers 

Frequently as we noticed above, when it is 
desired to give a charge over the shares on which 
money is borrowed, instead of mortgaging them a 
blank transfer form is given to the lender by the 
bolder of the shares, duly executed by the holder, 
together with the share-certificates. The idea here is 
that in case the loan is not repaid with interest according 
to stipulation, the lender may recover his money by 
selling the shares and transferring the same by filling in 
the transfer form. Where such transfers are taken it is 
best for the lender to take the precaution to immediately 
give notice to the company concerned, informing them of 
the pledge, so that he may be protected against any advance 
or credit, which the company may ^ve to the shareholder 
in connection with its own business and for which it may 
have a lien provided for it, in its own Articles (Bradford 
Bank Co. v. Briggs, (1886) 12 A. C. 29; Mackereth v. 
Wigon Coal & Iron Co., (1916) 2 Ch. 293). It should be 
&irther noted here by the owner who has handed over the 
shaie<'certificates with a blank transfer to a lender by way 



352 


INDIAN COMPANIES MANUAL 


of security that the lender can transfer all the title he 
has, but he cannot transfer or give a greater title even to 
an innocent third party {France v. Clark, (1884) 26 Ch. 
D.257). 

In case of blank transfers, if the person receiving 
same improperly fills his own name or that of another 
person, he does not get the title to the shares or pass any 
title. If he however hands over a blank transfer, the 
transferee does not get a better title than the transferor as 
he receives a blank transfer with full knowledge and belief 
that absolute sale had not been made {France v. Clark, 
(1884) 26 Ch. D. 257; WUliams v. The Colonial Bank, 
(1888) 38 Ch. D. 388; Fox v. Martin, (1895) W. N. 36). 
The result will be the same if he receives the transfer 
duly filled in knowing and believing that the shares were 
not properly transferred {Sheffield v. London Joint Stock 
Bank, (1888) 13 A. C. 333). In case where the owner of 
the shares hands over a blank transfer to another for 
raising money, he would be bound by the acts of his agent 
and the person who lends same will be deemed to have 
notice of any limitation of the authority of the agent con- 
cerned {Fry V. Smellie, (1912) 3 K. B. 282; Brockleshy v. 
Temperance B. S., (1896) A. C. 173). 

With respect to blank transfers a number of cases 
have arisen in Bombay and Calcutta, which are of great 
importance. The question which had to be answered was 
whether a blank transfer was a negotiable instrument so 
that a bona fide buyer of shares on the market from a 
person who had no authority from the registered owner 
should get a good title In Hazarimal ShohanUd v. Satish 
Chandra Ghose, (1919) 46 Cal. 331, Chaudhari, J., held 
that (a) a bona fide purchaser of shares from a person, 
who is in possession of them by fraud, does not acquire 
a good title to them and (6) share-certificates passing from 
hand to hand with blank transfer deeds do not tiiereby 
become negotiable instnunents. 

In Bombay the Appeal Court in Abdul Vdhed Ahdid 
Karim y. Uos&naUi AMbhai Ohasia, (1926) 28 Bm. L. B. 
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562 laid down to the effect that the registered owner of 
shares by handing over share-certificates with a blank 
transfer duly signed by him to another person does not 
represent to the world that such a person is entitled to 
deal with the shares and therefore a bona fide purchaser 
from such a person does not acquire a good title to such 
shares. In this case the English cases, vie., France v. 
Clark, (1884) 26 Ch. D. 257 and Fox v. Martin, (1895) 64 
L. J. Ch. 473 were followed. 

In M. P. Bharucha v. Wadilal Sarabhai & Co., (1926) 
28 Bom. L. R. 777 the Privy Council decided however that 
shares of a company are “ goods ” within the meaning of 
Sec. 76 of the Indian Contract Act, 1872 and now Sec. 2 
(7) of the Indian Sale of Goods Act of 1929 reiterates 
that. In case, therefore, shares are sold with a blank 
transfer and cheque paid by the buyer in payment thereof 
and the said cheque is subsequently dishonoured, the vendor 
can sue to recover either on the dishonoured cheque or 
on the original price of the sale. He has no lien or claim 
on the shares themselves. That as soon as the shares 
were sold and share-certificates with the blank transfer 
were handed over to the buyer, the goods became as- 
certained goods and the property passed. With respect to 
the rule of the Bombay Stock Exchange that in case 
the cheque paid against purchase of shares is dishonomred 
the shares are to be returned to the vendor or resold the 
following day, the Court held that the said rule was not 
intended to make delivery of the share-certificates con- 
ditional on payment. The real purpose of the rule 
according to the Court was not for the purpose of per- 
fection of contracts, or the passing of property, but for 
estimating promptly the damages resulting from the 
purchaser’s failure to pay for the shares bought and 
accepted. 

Here it may be mentioned that in case of dominion 
and foreign companies there is a practice of printing ^le 
form of transfer on the back of the certificate. Frequently 
this transfer is ngned blank and passed on from buyer to 
23 ' i 
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■ituyer on <Jbe same footing as a share warrant. It has 
■he^ held Uiat such a blank transfer confers both a legal 
land equitable title on the holcter (Stem v. Regina^ (1896') 
1 Q, B. 211; Coloniol Bank v. Cady, (1890) 15 A. C, 267). 
Thas ifl ease a broker who is given the certificate for sale 
pledges same without authority with a bank who receives 
same without notice, the bank would be protected {FvBer 
y. GVyn, MUls, Currie <fc Co., (1914) 2 K. B. 168). 

Certified Tnuisfer 

We have seen above that according to stodc 
.exchange practice, the seller of shares has to hand over 
dus share-certificate together with the transfer duly 
,, executed by him, to the buyer against cash. Now in 
case of companies who do not issue separate share-certifi- 
cates for each share held, this is not possible, and thus, 
A who may be holding ten shares in a company for which 
lie holds one certificate in which he is declared a holder 
of the said ten shares, wishes to transfer or sell four out 
of them and retain su^, what he has to do is to go to the 
^company’s office and lodge bis certificate for ten shares 
with the secretary and get his transfer “ certified.” This 
operation of certifying amoimts to a remark being written 
by the secretary on the margin of the transfer form to 
^mething like the following effect : — 

Certificate for ten Rs. 1,000 ordinary shares has been lodged 
in the office of this company. 

The Bombay Trading Co., Ltd., 

(Sd.) P. Rustomji, 

Secretary, 

This certified transfer can now be handed over on the 
jgtock Exchange by the seller to the buyer against cash, 
and as the transfer form is thus certified, the share- 
, certificate need not accompany it as in the case of an 
ordinary transfer. It must have been noticed that the 
jp^ficntion of the transfer amounts to nothing more th«n 
Jin aclqaowiedgment by the secretly of the neoeipt pf Ihh 
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eertificate in depont with him. In o|]fi caae n^ely, 
Bithop V. BalUeis Cont<MdaUd Co., (1890) 25 Q. B, D. 512, 
it was held that even if no certificate is lodged, and the 
secretary carelessly placed his remark on the transf^, 
the company will not be responsible. It was also held in 
the same case, that the certification did not amount to 
any representation that the proposed transferor bad a 
good title. Certification, however, has been taken in the 
words of Bindley, L. J. in the Buhop’e Case referred to 
above as “incidental to the transaction in the ordinary 
business way, as a part of the legitimate business of all 
companies having capital divided into shares which are 
transferable by deed or other instrument.” The 
Bishop’s Case was followed in Bombay in the case of a 
similar transaction by Jenkins, CJ., (L. W. J. Rivett 
Camac v. The New MofussU Co., Ltd., (1901) 3 Bom. 
L. R. 846). In Bombay the practice is that when the 
shares are bought on the open market the transfer deed 
is ugned by the seller and tihe buyer. The seller’s broker 
lodges the transfer together with the share-certificates at 
the company’s office. Certain formalities are gone into 
at. this office and ultimately a pucca receipt is issued in 
the following form : — 

From The N. M. Co., Ltd., To, R. Camac Esqr., 

Bombay, 8th July, 1886. 

Received for Transfer the foUowing Shsue-Certificates witii 
trtmsfer deeds duly executed. 

No. 1007. 

No. 1588. 

Total two sdiares. 

(Sd.) H. B. Mama, 

Tmtufer Clark. 

N3. :^This receipt shall be presented within one week from 
this date, when share-certificates will be returned. Hie company 
will not hold responsible for the safe custody of tiie above shares 
beyond one week frmn this date. 

1108 pwca receipt is ^ven to the boyer’s broker wbo 
kwods g»v«r the same to the buyer and obtains Ibe pdee. , 
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Here the buyer who bought the shares and paid against 
this jmcca receipt found out later, that the transfer form 
was forged. The company refused to place him (the 
buyer) on the register. The buyer pleaded that in view 
of the jmcm receipt the company was estopped from 
denying his rights. The Court held that “the pucca 
receipt implies no more than certification ” and therefore 
“ no estoppel such as the plaintiff claims is created.” In 
another case, viz., George Whitechurch v. Cavanagh, (1902) 
1 A. C. 117 it was held that, where the secretary has 
fraudulently certified the transfer,, i.e., stated that the 
certificate was lodged with the company, whereas in fact, 
it was not, the company was not estopped from denying 
that it was so lodged. This is because it was laid down 
that in the case of certification, a company does not 
authorise the secretary to do more than give a receipt for 
certificates that are actually lodged. It has also been held 
that no secretary of a company, nor its manager, has any 
authority to pass transfers (Chida Mines Ltd. v. Anderson, 
(1905) 22 T. L. R. 27). The registration of the transfer 
is important because the title of the transferee is not 
complete until his name is placed on the register .of 
members. Again, in one case where a secretary who had 
once certified the transfer through negligence returned the 
share-certificate to the transferor, which enabled the latter 
to fraudulently make a second transfer, the company was 
not held to be liable {Longman v. Bath Electric Tramways, 
(1905) 1 Ch. 646). The point to be considered is whether 
the directors issued the share-certificate believing the 
forged transfer to be properly signed, and whether, relying 
upon this new certificate, the innocent outsider purchases 
the share and parts with his money. If so, the original 
shareholder whose signature was forged has a right to be 
placed on the register, and the company has in tiiat case 
to compensate the innocent third party for loss, if any, 
sustained. The company may, in its turn, get itself 
indemnified by the person who brings the forged transfer 
and gets himself originally registered even tho ugh the said 
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person did so in good faith {Sheffield Corporation v. 
Barclay, (1905) A. C. 392; Dams v. Bank of England, 
(1824) 2 Bing. 393). 

In a suit by the transferee to enforce r^stration the 
transferor was a necessary party as he had to be removed 
from the register {Ontario Jockey Club Ltd. v. Samual 
McBridge, (1928) 30 Bom. L. B. 1329). 

It may be added here that in case where the shares 
are mortgaged, the same may be done by actual transfer 
of shares to the mortgagee who gets the same duly 
re^stered subject to, of course, the agreement that on 
repayment of the capital and interest, the said mortgagee, 
shall retransfer the said shares to the mortgagor. Here 
the mortgagee becomes a member during the time that 
the mortgage continues. The other method is by deposit- 
ing the share-certificates with the mortgagee together 
with the blank transfer as we have seen above. In 
case of the blank transfer, the mortgagee shall notify 
the company in lieu of distringas with the result that 
the company gives notice to the mortgagee, in case he is 
called upon to transfer the said shares, or in case where 
the company wishes to pay dividends in respect of such 
shares. 

Refusal of Transfers 

We have seen that the directors are not boxmd to 
give reasons where the articles are so worded but if the 
articles gives them a discretion to refuse transfers to 
persons they disapprove the refusal must be made on 
grounds personal to the proposed transferee {Bede S. 8. 
Co., (1917) 1 Ch. 123). In case the power to refuse is 
limited in the articles to certain specific or particular 
grounds the directors may be ordered by the Court to 
state their groimds of refusal {Sutherland v. British 
Dominion Corporation, (1926) Ch. 746). The directors 
are not bound to state the grounds or reasons for their 
refusal unless the articles specifically require tiiem to do 
so {Berry and Stewart v. Tottenham Hotspur Co., (1935) 
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Ch. 718). Whefe however a company has the power to 
decline transfer and the vote is equally divided the 
transfer must be registered (Re. Hackney Pavilion, 
(1924) 1 Ch. 276). Unless specially strong powers are 
given, a transfer cannot be refused on the ground that 
its registration would bring in the trustee in bankruptcy 
of the transferee on the register (Sidton v. The EngUeh & 
Cohnicd Produce Co., (1902) 2 Ch. 502). Where the 
directors keep away from a meeting with the deliberate 
idea that there may not be a quorum and thereby a 
particular transfer to which they object may not be 
registered, the Coiui, has interfered and ordered the register 
to be rectified {Re. Copal Varnish Co., (1917) 2 Ch. 349). 
Unless a transfer is duly passed by the Board it caimot 
be registered {Chida Mines v. Anderson, (1905) 22 T, L. 
R. 27). Until registered the transferee has only equitable 
as against the legal right. In case where there are calls 
in arrears at the time of transfer, the company can sue 
transferee on the usual form of transfer. When a transfer 
is required imder seal, as in case of some English com- 
panies, it must be duly filled in, sealed and delivered and 
a blank transfer will not do because the deed must be 
complete before it is executed (PoweU v. London & 
Provincial Bank, (1893) 2 Ch. 555). 

Irregular Transfers 

We have seen that the custom and practice of the 
madiet, as expressed by the stock exchange rules, do not 
throw on the seller the obligation to get the buyer 
registered and in case of refusal of the registration of the 
transfer, the transferor is a trustee of the shares for the 
transferee {Loring v. Davis, (1886) 32 Ch. D. 625; 
Hardoon v. BeliUos, (1901) A. C. 118). If the buyer is 
particularly anxious to bind the seller to procure him 
le^ration, he must get a special agreement to that 
t^ect. When an irr^lar transfer is made, the transferee 
cannot escape responsibility specialty when he has acted 
lis a member and feceiviki ^vidends {Straff on*s ExeeatoPi 
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Ctise, (1852} 22 L. J. Ch. 194; Cunninghame v. The CStg 
of Olaegov) Bank, (1879) 4 A. C. 607). A transfer is 
said to be irregular where it is not in accordance with the 
regulations of the company and in spite of this fact it is 
not a nullity (re. Taurine, (1884) 26 Ch. D. 118); 
Where an irregular transfer has been registered and the 
transferee has acted upon it as valid for a number of 
years, the company cannot avoid same and put the 
transferor on the register (Re. Taurine, (1884) 25 Ch. D. 
118; Murray v. Bush, (1873) L. R. 6 H. L. 37). When a 
transferee has not signed the transfer or agreed to take 
shares and if placed on the register notwithstanding, the 
transfer shall not be effective (Bum’s Case, (1860) 29 
L. J. Ch. 913). Where a transfer is approved of by the 
directors acting according to the best of their judgment 
they are responsible for loss if any which may arise 
through the party proving thereafter to be financially 
unsound (Faure Electric Accumulator Co., (1889) 40 Ch. 
D. 141; Chappell’s Case, (1871) 6 Ch. 902). Simply 
because the transferee happens to be already a holder of 
shares in the same company is not the groimd that further 
shares shall not be transferred to him where discretion is 
given in the articles of the directors to that effect (Re. 
DvbUn North City M. Co., (1909) 1 Ir. R. 179). The 
directors however cannot refuse a transfer on the ground 
that the transferee did not agree to support a proposed 
change in the mode of remunerating the company’s agents 
(Kaakhosro v. Kwrla Spinning & WeaiMng Co., (1892) 16 
Bom. 80). 

A contract for the sale of shares only means a 
.contract to deliver and not an actual sale (HeseUine ir. 
Siggers, (1848) 1 Exch. 856). Even where the directors 
may not have the right to reject the transfers in the 
articles, they can set aside same when they discover that 
it is not an out and out transfer reserving no beneficial 
right to the transferor (Discoverer’s Fmance Corporation', 
Lindlar’s Case, (1910) 1 Ch. at pages 316-317). There 
b ef edurse no objection to the articles as we bove 
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noticed in the case of private limited companies by 
which the member may be required to sell his shares at 
a price fixed in the manner described in the articles 
{BorlanXs Trustee v. Steel Brothers & Co., (1901) 1 Ch. 
279). When a transfer form contains the number of 
shares sold or transferred and the certificates bore these 
numbers, but afterwards it was found out that these 
numbers were already registered in the names of the other 
parties, it was held that there was a total failure of 
consideration and thus the purchaser could recover his 
consideration back from the seller (Platt v. Rowe, (1909) 
26 T. L. R. 49). 

When transfers are made by way of ^ft, the transfer 
form has to be filled in in the usual way and the proper 
stamp duly paid. When shares are sold the implied 
contract is that the buyer agrees to indemnify the seller 
from any calls or liability which may arise with respect 
to shares subsequently to the transfer (Kellock v. Enthoven, 
(1874) L. R, 9 Q. B. 241). When a contract to transfer 
is broken the measure of damages is the difference between 
the contract price and the market price at the date of 
the breach (Jamal v. Molla Dawood & Co., (1916) 1 A. C. 
175). Transfers during the liquidation of the company, 
whether voluntary or compulsory, cannot be made with- 
qut the sanction of the Court and the Court generally 
will not grant the sanction, unless a transfer happens to 
be incomplete because of that it has not been registered 
prior to the winding up. (Emmerson's Case, No. 2, (1866) 
L. R. 1 Ch. App. 433). As we have already seen a 
voluntary liquidator has power to register a transfer after 
winding up (Re. National Bank of Walss, (1897) 1 Ch 
298). 

Notice of Trust and Equitable Bights 

It should be further noted that according to Sec. 33 
a notice of any trust express, implied or constructive, 
cannot be entered on the register or be receivable by the 
re^strar. This rule has been introduced because it is 
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very necessary for the protection of companies who may 
otherwise be drawn into litigation in coimection with 
breach of trust etc. This principle laid down tmder 
Sec. 33 is frequently reiterated in the articles of associa- 
tion by a special clause for the benefit of the allottees 
who may have to deal with these articles. Thus if the 
shares are held by executors or trustees their names can- 
not be entered in their representative capacity on the 
raster. The executors or trustees may get the said 
shares transferred to their own personal names in which 
case personal liability will attach to them in connection 
with the unpaid balance where the shares are not fully 
paid-up. In this case naturally, the shares being held 
in the personal name, the trustee is the shareholder, and 
the company may exercise a lien upon such shares for a 
debt due to it by the cestui que trust {Res Perkins, (1890) 
24 Q. B. D. 613). However, the equitable rights for such 
shares or interests will be recognised and protected by the 
Courts, as in one case where shares were mortgaged imder 
an equitable mortgage, the mortgagee was held to be 
entitled to sue the company for the recovery of dividends 
payable in respect of the mortgaged shares {Binney v. 
Ince HaXt Coal Co., (1866) 35 L. J. Ch. 363). This 
principle is now so extended that in a later case the 
equitable mortgagee of shares was given a priority over the 
company which had attached the shares under a decree for 
a debt incurred by the shareholder after the debt on the 
equitable mortgage, though the company had no notice of 
the charge {Bank of BtUterfield v. GoUnsky, (1926) A, 
C. 733 (P.C.) If the directors of the company accepted 
a transfer with the knowledge of the circumstances 
rendering it wrong to accept the same they will be personally 
liable though the company may be protected {Societe 
Generate de Paris v. WaUeer, (1885) 11 A. C. 20; Simpson 
V. McAson’s Bank, (1895) A. C. 270). 

Of course where the company has no notice of trust 
it is entitled to enforce its Uen or other rights agaiitft 
trustees without . regard to the claim of the cestui qye 
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trust {London and Brazilian Bank v. Brocklebank, (1882) 
21 Ck. D. 302). In connection with the executors or their 
representatives, Sec. 35 lays down that a transfer of either 
shares or other interests by a deceased member of a 
company may be made by his authority by his 1^1 
representative, although the legal representative is not 
himself a member, as if he had been a member at the 
time of execution of the instrument of transfer. Thus the 
executors, if they do not wish to take any responsibility 
on themselves and if the shares are left as legacies, should 
transfer them to the legatees concerned so that their 
names may be entered on the register of members as 
shareholders. There are of course articles in some com- 
panies which do not permit the shares to remain in the 
name of the deceased shareholders, but compel the re- 
presentative holders either to take the shares in their 
own name by getting them transferred or to transfer same 
to nominees. In the absence of such articles there is 
nothing to prevent these representative holders to permit 
the shares to remain in the name of the deceased share- 
holders and only to operate on dividend forms by endorsing 
though in their representative capacity and thus recover 
dividends for the estate of the deceased. Frequently the 
executors make an agreement with the company by which 
they accept liabilities attached to the shares and this 
agreement should be in writing. 

Restrictions on Transfer 

The share is a personal property and therefore the 
holder of it may transfer the same to any one he likes 
subject to the restrictions, if any, in the articles of asso- 
ciation of the company. It is however to be remembered 
that the position of a public company is on a difterent 
footing here, while compared with that of a private 
company. In the case of a private company restrictions 
OH transfers is the essence, because the shares in such 
companies have all to be. held within the cirele of tl^ 
■uodmum of fifty members exclusive of those ki the 
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employment of the company. We have already seen faoir 
in the case of private companies there are certain re^c-^ 
tions imposed by the articles. Besides this m(Mt of the 
companies whose capital is divided into shdres have a. 
clause in their articles of association by which the right 
of transfer of shares is limited in the sense that it is open 
to the board of directors to reject such transfer to persons 
whom they do not consider to be responsible and evea 
in case of fully paid-up shares they can refuse transfers, 
and assign no reason, if the article so empowers them. 
These restrictions are no doubt put in the articles of 
association concerned, and the language in which that is 
done is of considerable importance here, because Courts 
will construe same very strictly. The usual clause in this 
connection runs as follows : — 

Form of Article with Power to Refuse Transfer 

“The directors may decline to register any transfer of shares 
without assigning any reason therefor. They may also decline to 
register any transfer of shares upon which company has Uen.” 

Besides the above, very wide and general powers are 
frequently added to it : “ For such refusal to transfer 
the director shall not be bound to give any reason 
though according to some authorities these words are 
implied. In a Bombay case it was laid down that 
(1) directors refusing are not bound to state reasons 
and in the absence of evidence they must be taken to 
have acted bom fide (2) in order to vitiate the exercise 
of their power their action must be proved to be arbitrary 
and capricious {The Matheran S. Tramways Co. v. B. N. 
Lang, (1931) 33 Bom. L. B. 184). Some companies have 
a little more qualified power of refusal given to them aa 
in the following precedent: — 

Fonn No. 2 of Article with Power to Refuse Transfer 

“The board may, at their own absolute and unc<mtroUed 
diaeretion decline to register or acknowledge any transfer of shar^, 
and in partieUlar may so decline in any case in which the company 
has a lien «q>on the shares of any ot Uiem, or whilst any 
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Jiolder executing the transfer is, either alone or jointly with any 
•other person or persons, indebted to the company on any account 
whatsoever, or whilst any moneys in respect of the riiares desired 
to be transferred or any of them remain unpaid or unless the 
-transferee is approved by the board. The registration of a transfer 
49hall be conclusive evidence of the approval by the directors of 
the transferee.” 


The question in what form this power to refuse 
-transfer should be drafted, must depend on the promoters 
and the managing agents under whose instruction this 
work is done. Too many restrictions on the power of 
-shareholders who sell and transfer their shares may, it 
is argued by some, result in hesitation on part of the 
buyers on the market and therefore may reflect on the 
market value of such shares. However in a market like 
■ours in India, with the bulk of the shareholders who are 
-thoroughly ignorant as to these restrictions imposed, the 
article such as the one quoted above does not enter into 
their calculations. The directors should decline to give 
Teasons for their refusal while exercising their powers 
imder the articles, because if they were to give a reason 
that may be taken as the basis for a suit, by the 
■disappointed transferee in order to test how far the 
'reasons given by the directors are valid (Bell Bros., 
(1891) 65 L. T. 245). In such cases where the refusals 
are made without reason being granted, the test will be 
-whether the power has been exercised capriciously or 
-wantonly (Ex-parte Penny, (1873) 8 Ch. 446). In 
another case it was further decided that if the directors 
Tefuse to give effect to a transfer, they are not bound to 
aend notice of such refusal to the transferor {Qustard's 
Case, (1868) 8 Eq. 438) . There have been cases where a 
director has wilfully absented himself with a view to 
prevent transfers and in such cases the Courts have 
ordered registration because the directors could meet and 
fform a quorum {Copci Vanmh Co., (1917) 2 Ch. 349). 
It must be however noted that the Courts take the view 
-that the clauses restricting transfers must be construed 
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reasonably and where the articles contain restrietiOn» 
upon the rights of shareholders and their executors to- 
transfer and the shareholder by his will created a trust 
of his shares in the company and the two acting executors- 
thereafter arranged an additional trustee to whom they 
executed a transfer the Court held, on the compan3r 
refusing to register the transfer, that the transfer was: 
justified under the articles {Hobson, Houghton & Co., 
(1929) 1 Ch. 300). 

TRANSFER AND RECTIFICATION OF REGISTER- 

When the articles of association give power to the 
directors to refuse transfers, the transfer does not confer 
the transferee a legal title, but an equitable title, because 
a legal title can only be acquired in every case only oa 
the directors accepting the transfer and placing the 
transferee on the register of members as a shareholder 
(Torkington v. Magee, (1902) 2 K. B. 427). This rule 
applies with equal force to a transfer which is not volun- 
tary but has been given in execution of a decree of a 
Court {Nagabhushanam v. Sri Ram Ramchandra Rao, 
(1922) 45 Mad. 537). A transfer which is not registered 
does not thus become operative and a transfer which is 
not registered does not operate as a trust {Amarendra v. 
Monimunjari, (1921) 48 Cal. 986). Again a traMfer 
has to be registered without unnecessary delay and a 
transfer which is not open to objection must be re^stered 
in the usual course at the first convenient meeting of the- 
directors, otherwise the delay is unnecessary (Joint Stock 
Discotmt Co. (Nation’s Case), (1866) 3 Eg. 77; HUl’s 
Case, (1869) 4 Ch. 769n.). In case of unnecessary delays 
the aggrieved party may move for the rectification of 
the register with a view to remove the name of the> 
transferor and place the transferee’s name in its place. 
This may be done even in the case where liquidatioix 
supervenes. See also In Re. The Indian S/pede Bank 
Ltd., (1916) 40 Bom. 134 where this was done here, in 
liquidation. as there was no unnecessary delay in iiBgisti'a*v 
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ii<» as tiie company went into liquidation before tiransfers 
«ouId be given effect to in reasonable time. 

In the eaae of winding up alao See. 194 gives pow«r 
to the Court to rectify the register of members at the 
instance of any contributory or of the company or the 
liquidator. Of coimse Sec. 38 is the usual seotimi for a 
going company for this purpose where it is laid down 
that : — 

If (a) the name of any person is fraudulently or without 
sufficient cause entered in or omitted from the register of members 
of a ctnnpaay; or 

(b) default is made or unnecessary delay takes place in 
entering on the register the fact of any person having ceased to 
be a member. 

The person aggrieved, or any member of the company, or 
the company, may apply to the Court for rectification oi the 
register. 

'nie jurisdiction given above is unrestricted but its 
exercise is discretionary and is never exercised in a doubtful 
or complicated case (Ex-parte Penny, (1872) 8 Ch. 
App. 446; Ex-parte Wemher, (1888) 59 L. T. 579; Ex-parU 
iSiatc, (1877) 2 Q. B. D. 463; Ramesh v. Jogim, (1930) 
47 Cal. 901). 

The Sec. 38 (3) ^ves the further right to the Ck>urt 
to decide any question relating to the title of any person 
who is a party to the application to have his name entered 
in or omitted from the re^ster, whether the question arises 
between members or alleged members, or betwemi members 
or all^;ed members on the one hand and the company on 
the other, and generally, may decide any question neces* 
sary or mq)edient to be decided for rectification of the 
register. The Court may even direct an issue to be tried 
on which any question of law may be raised with a rijdit 
of appeal under Sec. 100 of the Code of Civil Procedure, 
1908. Though the Court here has jurisdiction to deride a 
question of title it is not bound to do so (Ex-parte Sargent, 
(1874) 17 Eq. 273; Union Sugar Mills v. Jot Deo, (19^) 
44 AU. 151) . The jmnsdiotion of the Court in tins conaee^ 
tioa eaitends to bri^h ^ tnoMfers lodged but astT^^ilered 
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))efore liquidation as well as to Uiose executed tdter wiad^ 
up began (Ward arid Garfit^a Case, (1867) Z», S. 4 Eq. 
1^). In the last case it must be for the benefit of the 
cmnpany (Be. Onward Building Society, (1881) 2 Q. B. 
463). 

Bectification of Register — ^Where Ordered 

The following are the cases where rectification of the 
register has been ordered by the Court where : — 

(1) The applicant’s name was improperly entered 
in the register and then struck off on a forfeiture of shares 
(Re. Bank of Hindusthan Ex-parte Los, (1865) 12 L. T. 
600). 

(2) An applicant was induced to purchase shares 
by misrepresentation in the prospectus (Stewart’s Case, 
(1866) 1 Ch. App. 574; Askew’s Case, (1874) 9 Ch. App. 
664). 

(3) The company neglected or improperly refused 
to register a transfer (Stranton Iron Co., (1873) 16 Eq. 
559) 

(4) The transfer was not signed by tfie transferee 
(Herbage’s Case, (1868) L. R. 9 Eq. 5). 

(5) Shares were improperly forfeited or the register 
was improperly altered with a view to assert the com* 
pany’s lien (In Re. Ystcdyfera Gas Co., (1887) W. N. 
30). 

(6) The shares were allotted on the application of 
an agent who had no authority (Ex-parte White, (1867) 
16 L. T. 276) ; or where the applicant was registered as a 
hokler of shares which were in fact irregularly allotted 
to him (Homer District Consolidated Gold Mines, (1888) 
39CAI>.546). 

^7) The application for shares was a condHadmil 
ai^Uoatimi and the said conditi<m remained unfidfiUed 
(^. London and Exchange Bank limited, (1867) 16 
L. T. 340; Wood’s Case, (1873) L. R. 15 Eq. 236; Bmnan^ 
h)my, Ohfmrm, (1919) ^ Bom. 8^). 

0) , *1^6 ml owa^’s naiiM was lenumd fay ^ 401 ^ 
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piuiy acting on a forged transfer (Be. Bahia & San 
Francisco Railway Co., (1868) L. B. 3 Q. B. 584). 

(9) A director deliberately did not attend meetings 
of the Board in order to form a quorum, thus preventing 
the passing of a transfer (In Re. Copal Varnish Co.y 
(1917) 2 Ch. 349). 

(10) There was a dispute between the seller and the 
purchaser of the share (Ex-parte Shaw, (1877) 2 Q. B. D, 
463). 

(11) The shares were entered in the name of a 
nominee without the said nominee’s knowledge or consent 
(Pugh & Sharman’s Case, (1872) L. R. 13 Eq. 566). 

(12) The signatory of an under- writing letter, which 
did not constitute a contract, had been placed on the 
register (Consort Deep Level Gold Mines, (1897) 1 Ch. 
575). 

FORM AND EXECUTION OF TRANSFER 

The usual practice is, as we have seen, to provide a 
form in the articles which can be obtained from the 
company’s office on which the transfer is to be executed 
and the directors in such cases have the right to refuse 
to register a transfer if the prescribed form is not followed 
or used, but this right is subject to limitations. The 
most important point is that the execution of the transfer 
is properly made. Where there are joint holders, the 
transfer form should be executed by all the joint holders 
and if the signature of any of these joint holders happens 
to be forged the whole transfer will be void (Barton v. 
L. A N. W. Ry. Co., (1890) 24 Q. B. D. 77). It has also 
been held that it is not the duty of a transferor vendor to 
procure registration of the transfer, but all he has to do, as 
we have already seen before, is to hand over the transfer 
form duly executed, together with relevant share-certifi- 
cates or its equivalent to the buyer against payment 
(Skinner v. City of London Marine^ Insurance Corpora- 
tion, (1885) 14 Q. B. D. 882). However until re^stra- 
tion is effected the transferor is in the position of a trustee 
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of shares for the transferee and thus must vote for the 
shares by signing proxy as the transferee buyer may 
require him to do {Lordmg v. Davis, (1886) 32 Ch. D. 625; 
Hardoon v. BeUUos, (1901) A. C. 118). 

Some articles of association like the Table A give 
the form in which the signatures on the transfer form are 
to be attested by witnesses, in which case that formality 
must not be omitted. Even if the articles permit, an 
oral transfer cannot be registered for the simple reason that 
it would mean the avoidance of the stamp duty. Care 
should be taken in connection with the filling up of the 
transfer forms that the consideration, distinctive munbers 
of shares and full names, addresses and occupations of 
all parties to the transfer are given, though in the last- 
named case if it could be proved that the company has 
means of supply itself with the names it shall not invalidate 
the transfer {Letheby & Christopher, (1904) 1 Ch. 815). 
A transfer form must be properly stamped according to 
the requirements of Article 62 of the Indian Stamp Act, 
1899 and in case of each province an enhanced duly made 
by the province concerned must be looked into. The 
obligation to prepare a transfer being on the purchaser, 
the Stamp duty is by custom payable by him (Birkett v. 
Cowper Coles, (1919) 35 T. L. R. 298). 

When the transfer comes into the office, it is the duty 
of the secretary to take care to see that it is properly 
filled in all particulars and stamped before he places 
them before the directors. It has been held that here if 
the secretary makes an error he being a responsible person, 
the directors are not personally liable if they accept his 
investigation to be sufficient {Dixon v. Kennarmy, (1900) 
1 Ch. 833). 

Forged Transfer 

We have already seen that a forged transfer jpves 
no right or title (Simm v. Anglo-American Telegraph Co.; 
(1879) 5 Q. B. £>. 188) ; See Hunsraj v. Buttonji, (1900) 9^ 
Bom. 65) . But if the person receiving this forged transfer 
24 
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has relied upon the company’s certificate made out in the 
name of the forger he can sue the company for damages 
{Bahia <fe San Francisco By. Co., (1868) L. R. 3 Q. B. 684). 
A company which removes the name of the true owner 
from the re^ster on a forged transfer can be compelled 
to replace him there paying him all the dividends that may 
have been declared in the interval {Barton v. North 
S. R. Co., (1888) 38 Ch. D. 458; Barton v. The London <fe 
N. W. B. Co., (1889) 24 Q. B. D. 77), but however a 
person who deposits a forged transfer, whether the alleged 
transferee or the broker even though he does so in good 
faith, is liable to the company for any loss they may 
suffer {Sheffield Corporation v. Barday, (1905) A. C. 392). 
A company can bn its own, remove the name of its 
transferee when it finds that he is acting on a forged 
transfer {Simm v. Anglo-American Co., (1879) 5 Q. B. 
D. 211) but of course it cannot do so if a bona fide 
purchaser has acted on a certificate issued by it on a forged 
transfer. Even where the secretary has fraudulently 
forged a certificate and issued it without the authority 
of the directors for his own purpose as we have seen before, 
the company is not stopped from denying the secretary’s 
title {Rvben v. The Great FingaU Consolidated, (1906) 
A. C. 439). 

In case of the true owner of shares whose name has 
been removed from the register on a forged transfer, 
he can sue the company alone or jointly with the 
transferee with a view to get his name reinstated in the 
register, but if. he sues the company alone, the company 
will be given leave to serve a third party notice of claim 
for indemnity on the transferee {Carshore v. North Eastern 
Ry. Co., (1885) 28 Ch. D. 344; Barton v. The London 
N. W. B. Co., (1888) 38 Ch. D. 144). The Umitation 
begins to run against this true owner in favour of the 
company from the time the company refused to replace 
him on the re^ster, and not prior to that, as there was no 
complete cause of action {Barton v. North S. B. Co., (1888) 
asch.D.m). 
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Balance Beceipt or Ticket 

Where a certificate of shares is lodged containing a 
larger number of shares than those which are sought to 
be transferred, the practice is that in some cases the 
secretary of the company concerned issues to the seller, 
or his broker, a receipt for the balance of shares which 
receipt is called the “Balance Receipt/' This receipt 
means that the seller, in due course, is entitled to receive 
a certificate for the balance of untransferred or unsold 
shares. Care should be taken to see that such balance 
receipt is signed by some responsible officer, such as the 
secretary or the registrar of the company. This receipt 
is in some cases also known as “Balance Ticket.” It is 
usually given in the following form : — 


THE BOMBAY TRADING 
COMPANY, LIMITED. 
Esplanade Road, Bombay. 
BALANCE TICKET. 


THE B O M B A Y TRADING 

Esplanade Road, Bombay. 
BALANCE TICKET. 


No, 


19 .... 

Certificate No 


No. of Shares 


Total 

0 

1 
•g 

Certified 

Balance 

• 


Distinctive Numbers on 
Balance Ticket. 


From. 


To. 



This is to certify that a 

Balance of Shares in the 

Bombay Trading Company, 

Limited, numbered from 

to both inclusive, now 

stands in the Compan3r’s Books 

in the name of The 

Balance Certificate will be 
ready on 

Note: — ^No Balance Certificate 
will be issued, or lYansfer 
certified, until this Hcket is 
lodged with the Company. 


Issued to 

Balance Certificate rca(|y...» 
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Besolution Passing Transfer 

RESOLVED : — That transfers Nos. 756 to 820 inclusive be 
and are hereby passed and the secretary is instructed to affix the 
seal to the new certificates issued in the names of the respective 

transferees in the manner provided by article No and that 

the names of the said transferees be entered in the register of 
members forthwith. 


THE SHARE CERTIFICATE 

We have seen that when a shareholder is entered on 
the register of members he is given a certificate known as 
the share-certificate which is, in accordance with Sec. 29, 
prima fade evidence of the title of the member to the 
shares, or stock, specified therein, if issued under the 
common seal of the company. The share-certificates are 
virtually speaking the title-deeds of the member {Sodete 
Generale de Paris v. Walker, (1886) 11 A. C. 20 on page 
44) . The certificate “ is a declaration that the person, in 
whose name the certificate is made out and to whom it is 
given, is a shareholder in the company and it is given by 
the company with the intention that it shall be so used 
by the person to whom it is given and acted upon in the 
sale and transfer of shares.” (Cockburn, CJ., in the Bahia 
and S. F. Ry. Company, (1868) 3 Q. B. 584 at page 595) . 
From this it follows, as we have already seen under the 
head of transfer, that if an innocent third party buys 
the share in the market relying on the certificate issued 
by the company on a forged transfer, he will be entitled 
to compensation. This is because though the company 
cannot register the transferee, it cannot deny the truth 
of the statements made by it in its certificate. In this 
connection it may be further noted, that according to 
Sec. 108, every company is bound to complete and have 
ready for delivery, the certificates of all shares and 
debentures and debenture stock, allotted, or transferred 
within three months after the said allotment of such shares. 
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debentures, or debenture stodi, unless the conditkms of tl^ 
issue of such shares, or debentures, provided other^se. 
This section has to be strictly follow^ or otherwise, all 
oflScers of the company who are knowingly party to such 
a default, are liable to a fine not excee^ng Bs. 50, for 
every day during which the default continues. The rule 
with regard to the certificate being prima facie evidence 
applies in case of genuine certificates issued by the company 
and not to those cases where the said certificates are forged. 
In one case where the secretary forged the signatures of 
the directors of the company and fraudulently affixed the 
seal of the company, it was held that the company was 
entitled to deny the certificate (Rvben v. Great Fingall 
Consolidated Co., (1906) App. Cos. 439). This is because 
a seal without authority is a forgery and even the doctrine 
as to a third party not being bound to see that in internal 
management the officers carried out their duties strictly 
according to regulations of the company does not apply 
here being a case of a forged document (South Londoh 
Greyhound Race Courses, Ltd. v. Wake, (1930) W. N. 243) . 
We have also seen that each share in the company having 
a share-capital should be distinguished by its appropriate 
number (Sec. 28). The certificates, besides giving the 
number and the name of the shareholder, states the nominal 
value .of the shares and the amount actually paid up. 
It may be further noted that the certificate only shows the 
legal iitle to the shares and a person who buys and getsj 
the shares transferred in his name may still be defeated, 
by a previous equitable title, such as a mortgage. A| 
simple deposit of certificate as a security for a debt without 
a transfer or memorandum will also constitute an equitable' 
mortgage of the shares (Harold v. Plenty, (1901) 2 Ch. 
314). For this purpose a scrip certificate is not a share- 
certificate but is on the same footing as a letter of 
allotment. 
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The Form of a Share Certificate 

^ The following is a form of a share>certificate : — 

No. 1254^1243. 

THE BOMBAY SPINNING & WEAVING CO., LTD. 


Stamp 


This is to certify that Mr. Jivanji Pragji of 15, Churchgate 
Street, Bombay is the holder of 10 shares numbered 1234-1243 
inclusive, in the above company, subject to the provisions of the 
memorandum and articles of association of *the company; and that 
the smn of Rs, 100 per share has been paid in respect of each of 
the said shares. 

Given under the common seal of the said company, this 
1st day of September, 1936. 

(Seal) 

D. R. Cama, 

Solomon Issac, 

Thakersey Gordhandas, 

Directors. 

J. Fernandez, Secretary. 

No transfer of any of the above-mentioned shares can be 
registered without production of this certificate. 

The following is a form of the Share Warrant : — 

SHARE WARRANT 

No. of Shares No 

The A. B. & C. Company, Limited. 

(Incorporated imder the Indian Compemies Act, 1913.) 
Churchgate Street, Bombay. 

NOMINAL CAPITAL Rs.. 

Divided into. Shares of Rs each. 

This warrant is to certify that the bearer is the proprietor 

.fully paid-up shares of Rs each numbered as 

per margin, in the A. B. A C. Company, Limited. This warrant 
is issued subject to the rules and regulations of the Company’s 
of as^iation, and to the conditions endorsed on the back 
of this warrant. 
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Given under the common seal of the company, this, 
day of one thousand nine hundred and 


N(^. 


Director, 


^rom. To. SE!AL 


(Perforation) 


Secretary. 


The A. B. & C. Company, Limited. 

Talon for a fresh supply of coupons for. 

No 

Warrant to bearer representing — shares. 

The bearer of the above warrant will receive in exchange for 
this talon a fresh supply of coupons when all the attached coupons 
have fallen due for payment. 


(Perforation) 


4. No 

The A. B. k C. Company, 
Limited. 

Dividend Coupon No. 4. 

Gn ... .shares included in 

the share warrant numbered ^ 
as above, payable according g 
to advertisement to be issued S- 
by the company. § 

Rs "" 

Secretavj. 


3. No 

The A. B. k C. Company, 
Limited. 

Dividend Coupon No. 3. 

Dn shares included ic 

the share warrant numbered 
as above, payable according 
to advertisement to be issued 
by the company. 

Rs 

Secretary. 


(Perforation) 


2. No 

The A. B. k C. Company, 
Limited. 

L. S. 

Dividend Coupon No. 2. ^ 

On shares included in ^ 

the share warrant numbered 3 
as above, payable according 5* 
to advertisement to be issued 
by the company. 

Rs 

Secretaw. 


1. No 

The A. B. k C. Company, 
Limited. 

Dividend Coupon No. 1. 

On shares included in 

the share warrant numbered 
as above, payable according 
to advertisement to be issued 
by the company. 

Rs 

Secretary. 
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Share Warrants 

A limited company may, if so authorised by its 
articles, with respect to any of its fully paid shares, or 
stock, issue under its common seal a share warrant, stating 
that the buyer is entitled to the stock or shares, specified 
therein and may provide for the payment of future 
dividends on the said shares, or stock, included in the 
warrants either by coupons or otherwise. These share 
warrants are transferable by delivery to the buyer thereof 
(Secs. 43, 44). These warrants will pass from hand to 
hand on delivery, and the purchaser need not make any 
enquiry as to the title of the person who sells the said 
shares and who may be handing over the said warrants. 
If a holder of a share warrant wishes to get it altered into 
a share-certificate, he may, if the articles of the company 
permit, surrender same for cancellation and on that step 
being taken, the holder’s name may be entered as a member 
in the register of members. (Sec. 45) . The holder of a share 
warrant has the status of a member if the articles of the 
company so provide. But the holding of share warrants 
for the requisite number of shares will not be allowed to be 
taken as a qualification for acting as a director if the 
articles of the company lay down certain number of shares 
as the requisite director’s qualification. (Sec. 46) . When 
a share warrant is issued to a member on his request, the 
company must strike out of its register of members the 
name of the member, and instead enter on the register 
the fact of the issue of the warrant, placing a statement 
as to the number of shares, or stock included in the warrant, 
distinguishing each share by its munber and adding the 
date of such an issue. (Sec. 47). 

It has been held that if a company has article 
authorising it to issue a share warrant instead of shares 
which are not fully paid, the same shall be illegal but it 
shall not vitiate the registration of the company {Reuss 
{Princes of) v. Bos, (1871) L. B. 5 H. L. 176). In India 
the issue of share warrants is not popular, neither is it in 
England for the simple reason that stamp duty is very 
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heavy. In India it is one and a half times the duty 
payable on a conveyance for a consideration equivalent to 
the nominal amount of the shares specified in a warrant. 
It is also an offence imder the Indian Stamp Act, 1899 to 
issue a share warrant not duly stamped. (Article 59, 
Schedule I, Section 62 (2) Indian Stamp Act, 1899). 

A private company is not permitted to issue a share 
warrant. [Sec. 43 (2)]. According to mercantile custom 
£hare warrants to bearer are negotiable instruments 
(Webb Hale & Co. v. Alexandria Water Co., (1905) 21 
T. L. R. 572). 

The bearer of a stock or share warrant must produce 
«uch warrant before he can exercise any of the rights of 
■A member in respect of said stock or shares (Wedgwood 
Coal & Iron Co., (1877) 6 Ch. D. 627). Frequently 
articles of association provide that the holders of share 
warrants who wish to attend a meeting or exercise their 
■voting power, if any, must deposit the share warrants with 
the secretary of the company a certain number of days 
prior to the date of the holding of such meeting. It has 
also been held that where there is a contract to sell shares 
i.e., registered shares, the delivery of share warrants will 
not do (IredeU v. The General Secwrities Corporation, 
<1916) 33 T. L. R. 67). 

Procedure in connection with dealings with Share 
Certificates 

In connection with share-certificates it should be 
remembered that they are very important documents of 
title and are considered as goods \mder the Indian Sale 
of Goods Act, 1930 which Act applies to all the sales of 
these certificates. The Act itself in Sec. 28 lays down that 
the shares or other interest of any member in a company 
shall be movable property transferable in the manner 
provided by the articles of the company and it fiurther 
lays down that each share in a company having a share 
capital shall be distinguished by its appropriate number. 
Again it is not necessary that a certificate of share Bhotd(| 
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be issued only aftep all the calls or instalments on samO- 
are paid. The Indian Companies Act, 1913, requires-- 
under Sec. 108 that every company shall, within three 
months after allotment of any of its shares, debentures: 
or debenture stock, or three months after the registration 
of transfer of any such shares or debenture stock, complete 
and have ready for delivery the certificate of all shares 
or debentures. The only exception being where at the 
time the shares were issued there was a special condition 
of issue published by which it was provided that the 
certificates will not be issued -within three months but- 
would take a specified longer period. In absence of this,, 
the company and all officers of the company guilty of the 
default are liable to a fine not exceeding Rs. 50 for e-very 
day during which the default continues. The articles 
usually provide for the payment of shares by instalments 
and the common practice is to pro-vide for a certain 
amount to be paid with the application between allotment 
and the rest by calls. It is also frequently provided that 
the calls shall not be made within certain intervals in order 
to encourage people to apply for larger munber of shares 
than they may be ordinarily willing to go in for. It 
should also be noted that under Sec! 101 (1) the amoimt 
payable on application of each share shall not be less 
than 5 per cent, of the nominal amoimt of the share. 
There is of course no objection to the shares being paid 
for -with the consent of the company in money’s worth 
instead of money, i.e., in property, goods, services or some 
other valuable consideration. They may also be paid in 
what is called in law the equivalent of cash, e.g., the release 
of a debt, or the surrender of a debenture. This is actually 
done in practice by issuing fully or partly paid shares 
under special agreements to the vendors who sell property 
and assets belonging to the company or for remunerating 
promoters and others for services rendered to the 
company. 

In connection with the issue of certificates the 
practice is to take back from the shareholder the receipts 
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which w^'ori^any i^ued by the coimpany for paymesit. 
on application, allotment and the calls as the case may 
be and against them issue a duly sealed share-certificate: 
or to write to the shareholder through post, or otherwise 
to the effect that the share-certificates were ready and. 
can be had from the company’s office in exchange for theses 
documents. The secretary also usually writes in this- 
letter that in case the certificate is lost in course of trans- 
mission, the company would not be liable. Of course the- 
certificates would be sent usually in a registered cover with. 
" acknowledgment due.” The usual practice is to get the- 
certificates printed and bound in book form with counter- 
foils and consecutively numbered. They are then filled 
in and handed to the shareholders concerned, the counter- 
foils being retained in the cover indicating the number,, 
name and other particulars with regard to the certificate- 
issued. The secretary should see that before a certificate- 
is issued it is checked by some responsible officer because- 
any inaccuracy as to the number of shares, etc., might 
involve the company into damages or compensation or 
loss in some other form. 

Frequently applications come in for issuing of 
duplicate certificates iii place ^ of lost or mislaid ones. 
This is only done after receiving from the shareholder a 
letter of indemnity and in some cases even advertising in 
local papers as to the loss at the cost of the shareholder. 
In case the original certificates are found after the duplicate 
certificate has been issued, one of these certificates, either 
the original or the duplicate will have to be cancelled and. 
the circumstances under which the same were cancelled 
will have to be carefully noted or endorsed in the cancelled 
certificate and then properly filed. The cancellation should 
be thoroughly done preferably by perforation, thoiigh the- 
usual practice in many cases happens to be to put a 
rubber stamp with the word “ cancelled ” across it. Usually 
a small charge is made of a rupee or so for the issue of 
a duplicate certificate. 

In this connection it should be noted that the usual 
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ionn declaration taken from the shareholder declaring his 
loss of certificate is as follows : — 


I of 

do solemnly and 

:siiicerely declare that I am the holder of 

Shares, numbered to 

to to to 

to to to 

in the 


that I have caused diligent 

search to be made for the certificate for the above-mentioned shares 
^d I have caused all reasonable endeavours to be made to discover 
the same but have been unable to find the same, and I therefore 
'verily believe that the said certificate has been lost or mislaid by 
me. I also declare that the said shares have not been assigned or 
in anywise charged or encumbered by me, and that I am now 
.absolutely and beneficially entitled to the said shares for my own 
use, free from all encumbrances. 

And I make this Solemn Declaration conscientiously believing 
the same to be true. 

Declared at 

This day of 19. . . . 


The indemnity form usually in connection with this, 
which is taken from the shareholder, is more or less in 
the following form : — 

INDEMNITY TO COMPANY IN CASE OF LOSS OP 
CERTIFICATE 

:Stamp. 

To the 

Limited, and to the 

Directors of the said Company. 

Dear Sirs, 

The originai certificate of title dated the 

«day of relating to the shares 

of each numbered to 

inclusive in the above-named company of which (1) 

the proprietor having been (2) (3) 

request you and the said company to issue to (4) 

a freali certificate of title for such sham and in 

oonsideration thereof (3) hereby undertake and 

agree with you and the said company and the directors for the 
time being of the said company if the same shall at my time 
hereafter be recovered, and to indemnify and save harm^ the 
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said company and the directors and proprietors thereof from and 
against aU actions proceedings, loss, charges, damages, expenses^ 
claims and demands which may be brought or made against the said 
company or the directors or proprietors thereof or which the savL 
company or the directors or proprietors thereof shall or may sustain, 
or be put to by reason of your consenting or of the said company 
consenting to issue such fresh certificate of title or in consequence* 
of your permitting or of the ^id company permitted at any time- 
hereafter a transfer of the above shares or any of them without, 
the production of the original certificate above referred to. 


Date 

Name 

Address 

Occupation 


(3) 


of 


in the- 

Town of concur in the above request and 

guarantee the performance by the said 

of the above undertaking. 

Signature 

(1) I am or we are. 

(2) Lost or mislaid. 

(3) I or we. 

(4) Me or us. 

Indemnity form in case of loss of Dividend Warrant 
is as follows 

INDEMNITY TO COMPANY IN CASE OF LOSS OF 
DIVIDEND WARRANT 


To the Directors of 


limited.. 


Dear Sms, 

The warrant issued to (1) .for the dividend 

amounting to Rs payable on the ..of.......*. 
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19 for the year ending the 

of 19 in respect of 

^shares, numbered to inclusive in the above- 

named company, of which (2) the proprietor having 

heen (3) (4) request you to issue to 

(1) a fresh warrant for the same dividend and in considera- 
tion thereof (4) hereby undertake and agree with you 

:and the said company and the directors for the time being of the said 
•eompany to deliver up the original warrant to the said company 
if it shall at any time hereafter be recovered, and to indemnify 
and save harmless the said company, and the directors and share- 
holders thereof, from and against all actions, proceedings, loss, 
•charges, damages, expenses, claims and demands which may be 
brought or jnade against the said company, or the directors or 
shareholders hereof, under or in respect of the said warrant so lost 
or mislaid or which the said company, or the directors or share- 
bolders thereof, shall or may sustain or be put to by reason of 
.your issuing the said new warrant or otherwise howsoever. 


Date 

Name 

Address. . . 
Occupation 


Witness to the Signature hereof 

(1) Me or us. 

(2) I am or we are. 

(3) l/ost or mislaid. 

(4) I or we. 


BONUS SHARES 

Frequently “ bonus shares ” are issued by a company 
•either fully or partly paid out of its reserve fund ac- 
cumulated from profits. The idea here is to capitalise 
this reserve instead of paying it out in cash. It is 
argued by economists that the issue of bonus shares is 
wiser than permitting large reserve funds to be exhibited 
on balance sheet, because this accumulation may call for 
reduction of the prices of the products of the company 
concerned on the ground that they were making abnormal 
jjrofits. Ibe accountants argue that even if that were 
jiot so, the issue of bonus shares is the logical adjustmoit 
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made in account, because the reserve fund is usually used 
■and invested in the company itself and the assets and 
properties as exhibited on the balance sheet are propor- 
tionately representing the reserve fund on the liability 
4side in as much as they were purchased out of the 
nccxunulation in the reserve fimd. Where there are pre- 
ference shareholders who are only entitled to a certain 
percentage of profits the surplus is divisible among the 
ordinary or the deferred shareholders. Thus bonus shares 
naturally issued to the latter class which is entitled to 
the balance of profits. The legal effect of the issue of 
bonus shares is the payment of dividend in the form of 
shares instead of in cash. A good many companies provide 
for the issue of bonus shares in their articles in which case 
the procedure laid down there should be followed. 

The usual procedure is to close the register of 
members for a certain period with a view to ascertain the 
names of those who are entitled to those bonus shares. 
These bonus shares should be issued either at par or at 
premium, but of course the universal practice is to issue 
same at par. There are some rare cases where the share- 
holders are given the option of either taking shares or 
cash. When the resolution is passed for the purpose of 
issuing the bonus share the usual practice is to appoint 
either a shareholder or a director or somebody else to 
^ct as the agent of the shareholder for the purpose of 
entering into a contract with the company. If the contract 
is not desired to be made, the company can allot the 
shares according to the requirements of Sec. 104 (2) where 
it is laid down that when such a contract to allot shares 
for a consideration otherwise than cash is not reduced in 
writing the company shall within one month after the 
allotment file with the re^strar the prescribed particulars , 
of the oral contract with the same stamp duty as would 
have been payable if the contract had been reduced to. 
writing and these particulars shall be deemed to be an 
instrument within tiie meaning of the Stamp Act of 1889 
and the r^strar may, as a oontfition of filing ^e parti- 
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culars, require that the ^uty payable thereon be adjusted 
under Sec. 31 of the Indian Stamp Act of 1899. 

It frequently happens that a shareholder or member 
is entitled to receive one share for so many held by him, 
say five. In this case to a person who holds less than 
five a certificate called “ fractional certificate ” is issued. 
These fractional certificates are not share-certificates, but 
are issued either with a view that the shareholder may 
sell that certificate to some other shareholder on the 
market or otherwise purchase sufi&cient number of frac- 
tional certificates to make up one complete share and 
thereby get himself registered as a shareholder for that 
share. 

The following is a form of fractional certificate : — 

FRACTIONAL CERTIFICATE 


Stamp 


The A. B. & C. Company, Limited. 

(Incorporated imder the Indian Companies Act, 1913.) 

Churchgate Street, Bombay. 

NOMINAL CAPITAL Rs 

Divided into shares of Rs each. 

Issue of shares of Rs each. 

This is to certify that the bearer of this fractional certificate, 

representing one th|rd of one fully paid 

share of Rs upon presenting it with such other 

fractional certificates as shall make up one fully paid 

fihare of Rs. shall be entitled to an allotment of one 

fully paid share of Rs in the capital of this 

<^mpany, with this proviK); That on or before the. ..day 

<tf..............nest this fractional certificate, together with the 
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other fractional certificates making up one fully paid share duiD 
be lodged at the offices of the company. 

Dated this day of 19 — 

By order of the Board. 

Entd 

Secretary. 

Note : — This fractional certificate cannot be registered, nor can it 
participate in any dividend declared, until it has been 
exchanged with other fractional certificates for one fully 
paid share. 

Please sign the form on the back of this certificate and return 
it, with the necessary other certificates, to the company’s offices. 

NEW SHARE ISSUE PRO-RATA 

Frequently in the case of prosperous companies when 
there is a new share issue made, the existing shareholders 
or members naturally desire that they should be given 
the first option of purchasing these shares. The result is 
that to them also fractional certificates would be issued 
in case where they do not hold the requisite number of 
shares entitling them to the purchase of one complete 
share. The principle here followed is more or less the 
same as in the above case of split share-certificates issued 
in the case of bonus shares. The resolution passed in this 
connection must state the amount of the new issue and its 
class defining the rights of that class and the terms on 
which the said shares are to be issued say one to every 
ten or otherwise. The resolution generally provides as to 
how the balance of share issued and not taken up by 
existing members is to be dealt with. 

There are cases where the fractional issue is avoided 
and shares are only purchasable by those who are qualified 
to purchase the same by their holding. The register of 
members vrill naturally be closed for the time being. A. 
list will have to be prepared by the secretary showing the 
names of the shareholders entitled to purchase these new 
shares and arrangement should be made with the bankers 

35 
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to the cash in a special account paid agaiast ^ 

purchase of such an issue. Special letters ai^ sent aiit m 
this connection more or less in the following form : — 


FORM OF RENUNCIATION LETTER 
THE BOMBAY SPINNING AND WEAVING COMPANf, 
LIMITED 


To, 


15, Esplanade Road, 
Bombay, 1st September, 1031. 


Naoroji Bomanji, Esq., 

Tamarind Lane, Fort, Bombay. 


INCREASE OF CAPITAL 
Sib, 

As a member of the company you are entitled to an allotment 
at par of 50 new ordinary shares about to be issued in accordance 
with the special resolution passed on the 28th August, 1936, being 
at the rate of two new ordinary shares for every four shares now 
beld by you. 

Unless I hear to the contrary meanwhile, the 50 ordinary 
'shares in question will be allotted to you on the 15th Septem- 
ber, 1936. 

Should you desire to renounce your right to such allotment 
in favour of some other person, please be good enough to sign ihe 
letter of renimciation below, and have it forwarded to the ofiEloe 
on or before 10th September, 1936. This letter is not to be 
detached. 

Yours obediently, 

J. Fernandez, 

S€CT$i4xiry^ 

LETTER OF RENUNCIATION 


Stamp 


To 

THE BOMBAY SPINNING & WEAVING CO., LTD. 

Bdmg oititled to an allotment at par of 60 <»#nai 7 ■ jbnt 
of Bs. },000 each in the above company, I hereby 
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right to such allotment and hereby request you to allot such shares 
to 


(Full name) Abdul Husain Taki, Esq., Merchant, 

(Address) Chuckla Street, Bombay. 

(Signature) Naoroji Bomanji, 

(Date) 7th September, 1936. 

LETTER OF ACCEPTANCE. 

To the Bombay Spinning & Weaving Company, Limited. 

I agree to accept the above 50 ordinary shares, and to pay 
the calls thereon, and desire to be entered on the company’s register 
of members in respect thereof. 

(Signed) Naoroji Bomanji, 

(Address) Tamarind Lane, Fort, Bombay. 

(Description) Engineer. 

(Date) 7th September, 1934. 

When the replies are received they have to be brought 
forward before the Board of Directors to be formally 
accepted and the shares formally allotted. The necessary 
entries in register of members will then be made in due 
course, as well as the entries in the financial books of 
company. The next step of course will be the preparation 
and issue of the new certificates for the new shares. 
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Membership of a Company 

SHARES AND INCHOENTS CONNECTED 
WITH THEM (Continued) 

Law Applying to Share-certificates 

We have already seen that a share-certificate under 
the common seal of the company is a prima jade evidence 
of the title of the member to the shares or stock specified 
therein. (Sec. 29) . 

Section 108 of the Indian Companies Act further 
provides that : — 

(1) Every company shall, within three months after the 
allotment of any of its shares, debentures or debenture stock, and 
within three months after the registration of the transfer of any 
such shares, debentures or debenture stock, complete and have 
ready for delivery the certificates of all shares, debentures, and 
the certificates of all debenture stock allotted or transferred unless 
the conditions of issue of the shares, debentures or debenture stock 
otherwise provide. 

(2) If default is made in complying with the requirements of 
this section, the company, and every officer of the company who 
is knowingly a party to the default, shall be liable to a fine not 
exceeding fifty rupees for every day during which the default 
continues. 

From the above section it will be noticed that the 
words “ unless the conditions of issue of the shares, deben- 
tures or debenture stock otherwise provide ” are to be 
found in the sub-section (1) of the section which means that 
if more time is to be taken in the issue of these certificates,, 
the same should be mentioned in the articles of association 
and also in the prospectus to form one of the conditions 
of issue. Table A, Clause 6, is a specimen of the article 
which reiterates this branch of law and the usual practice 
is to have an article inserted in the company’s articles of 
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association where more time is reserved for the issue of 
share-certificates in more or less the following term : — 

“ Every member shall be entitled without payment to receive 
within six months after allotment or registration of transfer 
(unless the conditions of issue provide for a longer interval) 
one certificate under the seal for all the shares registered in his 
name specifying the number and denoting numbers of the shares 
in respect of which it is issued and the amount paid-up thereon; 
provided that in the case of joint holders the company shall 
not be bound to issue more than one certificate to all the joint 
holders and delivery of such certificate to any one of them shall 
be sufficient delivery to all. Every certificate shall be signed by 
one director and countersigned by the managing agents or some 
other person nominated by the directors for the purpose.” 

The above clause gives, as will be noticed, ample 
time and protection to the officers who would otherwise 
be liable to a fine not exceeding Rs. 60 for every day 
during default under sub-section (2) of Sec. 108. The 
share-certificates must be stamped with an adhesive postage 
and revenue stamp or colotured impression of two annas 
under Article 19 of the Indian Stamp Act, 1899. The 
certificates must be numbered and the distinctive numbers 
of the shares must also be stated on the certificates. Of 
course the certificate must be sealed in the terms of the 
articles of association. We have already seen that once 
a company issues a share-certificate even under a false 
transfer and an innocent person acting on the certificate 
buys shares, the company is estopped from denying the 
accuracy of the statement in its own certificates. {Bex. 
Bahia & San Francisco By, Co., (1868) 3 Q. B. 584) and 
if that person relying upon the said certificate buys the 
shares and loses its money, the company is liable for 
damages. The measure of damages in such cases is the 
value of the shares at the time the company declined to 
recognise the purchaser as a shareholder, with interest at 
the usual Court rate, or the actual loss which the share- 
holder has sustained owing to this refusal. On the same 
principle if the certificate states that the shares are fulfy 
paid, the company will be stopped from denying tl^ 
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statement, unless the shareholder, when he took the share, 
knew that it was not fully paid {Burkinshaw v. NicoUs, 
(1878) 3 A. C. 1004; re. London CeUuloid Co., (1888) 39 
Ch. D. 190; see also Bloomenthal v. Ford, (1897) A. C. 
156. Rowland’s Case, (1880) W. N. 80; Markham and 
Darter’s Case, (1899) 1 Ch. 414). If the transferee, how- 
ever knew or had notice that the representations made in 
the certificates are not correct, he cannot invoke the doctrine 
of estoppel in his favour {Crickmer’s Case, (1875) L. R, 
10 Ch. App. 614, see also In re. Hall (A. W.) & Co., (1887) 
37 Ch. D. 712). As the certificates are evidence of the 
legal title only to the shares, a prior equitable interest may i 
defeat the title, e.g., if a trustee of shares transfers themj 
in fraud of the rights of the beneficiaries, the prior equitable/ 
rights of the beneficiaries will prevail if notice thereof bqf. 
given to the company before the transfer is complete^! 
{Shropshire Union Ry. v. R., (1876) L. R. 7 H. L. 496; R. 
Sethna v. National Bank oj India, (1912) 36 Bom. 334) , but( 
if however the purchaser of shares takes the precaution to ^ 
get himself registered as a holder and thereby completes 
his title he will be safe against all equitable rights of 
which he did not have any notice prior to that event 
{Guy V. Waterloo Bros., (1909) 25 T. L. R. 515). If 
however the certificate itself is forged the question would 
stand on entirely different ground {Ruben v. Great FingalW 
Consolidated, (1906) A. C. 439). 

The company also should not insert on the certificate 
any memorandum as to lien because in strict law the 
certificate must be a mere statement of ownership (In 
re. W. Key & Son Ltd., (1902) 1 Ch. 467). As soon 
as the certificates are ready, the secretary should write 
a letter advising the shareholder to call at the office of 
the company in order to exchange the said certificate with 
the receipts for application, allotment and call money paid, 
if any. A deposit of a share-certificate without transfer 
©r memorandum will constitute an equitable mortgage of 
such shares {Harold v. Plenty, (1901) 2 Ch. 314). Fre-^ 
quently for the simpliaty of identification the share- 
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eertifioate? are also issued in different colours for different 
tjpea of shares such as preference, ordinary, deferred, etc., 
as is the case with application, allotment as well as call 
letters with which we have already dealt. The script 
certificate stands on a different footing because it is issued 
where shares are payable on instalments at short dates 
and very nearly correspond to the letter of allotment. 
These script certificates are ultimately to be exchanged 
for regular full share-certificates. Similar script certi- 
ficates are also issued in connection with debentures. 
Frequently there are provisions in a company’s articles 
of association, particularly in case of private companies 
compelling a shareholder, under certain specific circum- 
stances, to transfer his shares to particular persons, at a 
particular price, which articles are not repugnant to 
absolute ownership or as standing to perpetuity. Thus 
there is nothing repugnant to the bankruptcy law in case 
the articles of association provide that in event of bank- 
ruptcy the shareholder shall sell his share to a particular 
person, at a particular price, provided the said price is 
fixed for all persons alike and is shown not to be less than 
the fair price which might otherwise be obtained (Borland’s 
Trustee v. Steel Bros. & Co., Ltd., (1901) 1 Ch. 279). 

In case a purchaser of shares was made to rely on a 
certificate issued to him by the company and thus he did 
not take action in time with the result that it was too 
late to get redress against the wrong doer, the company 
was held estopped (Dixon v. Kennaway d; Co., (1900) 1 
Ch. 833). The directors who issue a certificate of shar^ 
or stock which do not exist, or for the issue of which the 
company has no power, are personally liable in damages 
on and implied warranty of authority to any person who 
acts relying on such certificates (Firbank’s Executors v. 
Humphreys, (1887) 18 Q. B. D. 54). 

On the same principle where shares were issued at 
discount by the directors and the certificates were made 
out as fully paid, the directors were held to be liable to 
compensate the company (Hirsche v. Sims, (1894) A. C.^ 
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654). In cases where the certificates are worn out, or 
defaced, or lost, a provision is made in the articles for 
issue of new certificates in lieu thereof, as will be noticed 
from the series of model articles given hereunder, but it 
should be remembered that the doctrine of estoppel, of 
which we have seen so much above, throws a heavy 
responsibility on the company in this direction, particularly 
where a new certificate is issued without cancellation of 
the old, or without making sure that the old one was 
entirely destroyed. 

A specimen form of share certificate is given on the 
next page. On the reverse of this certificate frequently 
columns are kept for recording the endorsements of calls 
paid from time to time. This is done in the following 
form : — 


CALLS RECEIVED 


Date 

No. of 

Call 

Amotmt 
per Share 

Total 

Amount 

Paid 

Signature of 
Authorisfd Officer 
of Company 

1 






TRANSFER CERTIFIED OR LODGED 

Noth : — This endorsement is lodged for the company’s purposes 
only, and must not be written upon. 


Date of 
Certification 
or Lodgment 

Name of 
Transferee 

[ 

No. of 
Shares 

Distinctive 

Numbers 

Transfer 

No. 

New 

Certificate 

No. 

From To 















FORM OF SHARE-CERTIFICATE 

A Share-Certificate is generally given in the foUotdng form : — 

The A. B. C. Company, Ltd. ; The A. B. C. Company, Ltd. . SHARE-CERTIFICATE 
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The object of the certificate is not only to evidence the 
title of the holder of the shares mentioned therein as the 
owner, but also to facilitate dealings by shareholders in 
connection with their shares. The Indian Companies Act, 
1913, Section 29 defines a share-certificate as : — 

“ A certificate, under the common seal of the company, 
specifying any shares or stock held by any member, shall be 
prima facie evidence of the title of the member to the shares or 
stock therein specified.” 

Further Section 108 lays down as follows : — 

(1) Every company shall, within three months after the 
allotment of any of its shares, debentures or debenture stock 
and within three months after the registration of the transfer 
of any such shares, debentures, or debenture stock, complete and 
have ready for delivery the certificates of all shares, the deben- 
tures, and the certificates of all debenture stock allotted ot 
transferred, unless the conditions of issue of the shares, deben- 
tures or debenture stock otherwise provide. 

(2) If default is made in complying with the requirements of 
this section, the company, and every officer of the company who 
is knowingly a party to the default, shall be liable to a fine not 
exceeding fifty rupees for every day during which the default 
continues. 

It will be thus seen that the company is bound to 
give to every member a certificate for shares held by 
him and the articles also provide for same. According 
to Section 29 a share-certificate is a prima facie evidence 
of title, and thus, until the contrary is proved the person 
whose name it bears as the proprietor of the shares men- 
tioned therein will be taken to be the rightful owner of 
same. We also see from Section 108 that the share- 
certificates must be ready for delivery within three months 
after the allotment, or registration of any transfer of the 
shares unless the articles of association, or the conditions 
of issue of shares or debentures or debenture stock other- 
wise provide. It is usual in articles of modem companies 
to provide for a longer duration, particularly in cases of 
companies who have issued a very large number of shares 
of small denominations, certificates of which could not be 
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prepared within the short time suggested by this section. 
The section makes it penal to break this regulation as 
to the issue of share-certificates in time. The share- 
certificates must be stamped with two annas adhesive 
stamp postage or revenue or coloured impression (Article 
19, Indian Stamp Act, 1899). The certificates must be 
numbered consecutively and must also in their turn state 
the distinctive numbers of shares, the name of the holder 
of the shares and must be sealed in accordance with the 
requirements of the articles of association. If the 
company issues the certificates to a wrong person acting 
on a forged transfer or through some other cause it is 
estopped from denying the accuracy of the statement in 
it against the person who relies on it while purchasing 
the shares or advancing money on same {Re. Bahia & 
San Francisco R. Co., (1868) 3 Q. B. 584; Dixon v. 
Kennaway, (1900) 1 Ch. 833; Balkis Consolidated v. 
Tomkinson, (1893) A. C. 396; Ottos Kopje Diamond Mines, 
(1893) 1 Ch. 618). Thus if the certificates state that the 
shares were fully paid, the company would be estopped from 
denying that statement, unless the shareholders concerned 
knew that the shares were not so fully paid {Burkinshaw 
V. Nicolls, (1878) 3 A. C. 1004; re. London CellvXoid 
Co., (1888) 39 Ch. D. 190; African Gold Concessions, 
re. Markham and Darter’s Case, (1899) 2 Ch. 480). As 
we have already seen if the certificate is forged by the 
secretary for his own purpose, that will not bind the 
company {Ruben v. Great Fingall Consolidated, (1906) 
A. C. 439). If however the secretary alone is authorised 
to sign a certificate and he does so fraudulently without 
authority from the directors, the principal being liable for 
the fraud of the agent committed within the scope of his 
authority whether the same is for the benefit of the princi- 
pal or not, the company would be liable {Lloyd v. Grace 
Smith <& Co., (1912) A. C. 716). A share-certificate is not 
a negotiable instrument or a warranty of title by the com- 
pany {Longman v. Bath Electric T. Ltd., (1905) 1 Ch.. 
646). Neither are certificates acconapanied by blank 
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transfer duly signed by the registered owners negotiable 
instruments {Roopchand v. National Bank of India, Ltd., 
(1919) 46 Cal. 342; Hazarimvl v. Satish Chandra Bose, 
(1919) 46 Cal. 331) . Share-certificates are goods within the 
meaning of the Section 76 of the Indian Contract Act, the 
corresponding Section 2 (7) of the Indian Sale of Goods Act, 
1930; {Maneckji Bharucha v. Vadilal Sarabhai, (1926) 50 
Bom. 360) . The certificate as we have seen is an evidence of 
prima facie title, i.e., of legal title only with the result 
that a prior equitable interest may defeat that title, as in 
the case where a trustee of shares transfers them in fraud 
of the right of beneficiaries, the prior equitable title 
of the latter would prevail, if in case the notice of this 
equitable title were to be given to the company before the 
transfer is effected {Shropshire Union Ry. v. R., (1876) 

L. R. 7 H. L. 496; R. D. Sethna v. National Bank of India 
Limited, (1912) 36 Bom. 334; Ireland v. Hart, (1902) 1 Ch. 
522). In the Shropshire Case the House of Lords have', 
held that the fact that the trustee happened to be in posses- I 
sion of certificates on which he was described as the/ 
absolute owner of shares, did not prevent the beneficiaries 
from setting up their rights as against a bona fide morW 
gagee without notice. This of course would apply as far 
as the purchaser has not completed his title by gettingN 
the shares transferred on his own name because once 
he has done so, it cannot be affected by equitable rights 
of which he had no notice when the shares were bought 
by him {Guy v. Waterloo Bros., (1909) 25 T. L. R. 515).'^ 
If the directors issue certificates of shares, or stock, which 
did not exist they will be personally liable for damages 
on the footing of having given an implied warranty of 
authority {Firbanks Executors v. Humphreys, (1887) 18 
Q. B. D. 54). The deposit of a certificate without a'y 
transfer or memorandum will constitute an equitablej 
mortgage of the shares {Harold v. Plenty, (1901) 2 Ch. 
314; Tahiti Cotton Co., Ex-parte Sargent, ^1874) 17 Eq. 
^73; London Joint Stock Bank v. Simmons; (1892) A. C. 
201; Deverges v. Sandeman Clark Js Co., (1902) 1 Ck. 
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579). In the same way if a owner of shares leaves same 
in the hands of his broker with a blank transfer and the 
broker deposits same against an advance of money, the 
purchaser would be estopped from disputing the validity 
of the charge (Fuller v. Glyn, Mills, C. <fe Co., (1914) 

2 K. B. 168). 

Where certificates are issued for different classes of 
shares there are frequent cases where the rights of the 
holders of different classes are stated which is rather 
convenient. The receipts issued for allotments, calls, etc., 
are commonly known as “ scripts.” These scripts are not 
share-certificates, but they only indicate that when the 
share-certificate is ready, the owner would be entitled to 
exchange these scripts against the share-certificates. 

The articles of association of most of the companiea 
contain provisions for the issue of lost certificates, one of 
which specimen is given below. 

With reference to the note which is sometimes inserted 
in the form of share-certificate at its foot in which it is 
stated that before the transfer is registered the share- 
certificate must be produced, it has been held that such 
a note is only a warning to the shareholder concerned and 
is not addressed to outsiders, thereby it cannot be 
argued that it creates a contract or an estoppel against 
the company on which the outsiders can rely (Rainford v. 
James Keith & Blackman Co., (1905) 2 Ch. 147; Gay v. 
Waterloo Bros., (1908) 25 T. L. B. 515). 

CERTIFICATES OF SHARE-WARRANTS 

We have already seen that these share-warrants are 
negotiable instruments entitling the bearer thereof te 
shares or stock specified in them which can be transferred 
by the holder by the delivery of the warrant. (Sec. 44). 
Thus before a share-warrant is signed, sealed or issued it 
should be properly stamped with the stamp duty required 
by law and the other point to be noted is that these share- 
warrants can only be issued in respect of fully paid shares.. 
In India, as we have already stated, share-warrants,. 
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though permitted by our Act and generally provided for by 
the articles of many companies, are seldom seen in actual 
use and even in England this form does not seem to be 
quite popular. It should also be noted that private com- 
panies cannot issue share- warrants, or take power to do so, 
for the simple reason that thereby the restriction as to 
the number of persons who are to be the members of the 
company as required by the Act cannot be observed. 

SPECIMEN CLAUSES IN THE ARTICLES AS TO SHARES . 

The shares in the capital shall be numbered progressively 
according to their several denominations, and, except in the manner 
hereinbefore mentioned, no share shall be sub-divided. 

The directors may allot and issue shares in the capital of 
the company as payment or part payment for any property sold 
or transferred, goods or machinery supplied, or for services rendered 
to the company, either in or about the formation or promotion 
of the company, or the conduct of its business; and any shares 
which may be so allotted may be issued as fully paid-up shares, 
and if so issued, shall be deemed to be fully paid-up shares. 

An application signed by or on behalf of an applicant for 
shares in the company, followed by an allotment of any share 
therein, shall be an acceptance of shares within the meaning of 
these articles; and every person who thus or otherwise accepcs 
any shares and whose name is on the register, shall, for the purposes 
of these articles, be a shareholder. 

The money (if any) which the directors shall, on the allotment 
of any shares being made by them, require or direct to be paid 
by way of deposit, call or otherwise, in respect of any shares 
allotted by them, shall immediately on the inscription of the name 
of the allottee in the register of members as the name of the 
holder of such shares, become a debt due to and recoverable by 
the company from the allottee thereof, and shall be paid by him 
accordingly. 

Every member, his executors, and administrators shall pay 
to the company the proportion of the capital represented by his 
share or shares, which may, for the time being, remain unpaid 
thereon, in such amounts, at such time or times, and in such 
manner, as the directors shall, from time to time, in accordance 
with the company’s regulations, require or fix for the payment ^ 
thereof. 

Every member or allottee of shares shall be entitled, without 
payment, to receive one certificate under the conunmi seal of the 
company, in such form as the directors shall prescribe approve. 
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specifying the share or shares allotted to him and the amount 
paid thereon; and any two or more joint allottees of a share shall, 
for the purpose of this article, be treated as a sini^e member, 
and the certificate of any share which may be the subject of join^ 
ownership may be delivered to any one of such jmnt owners on 
beJ^lf of all of them. For any further certificate the directors 
shi^ be entitled, but shall not be bound to prescribe a charge 
not exceeding annas eight. 

If a certificate be worn out defaced, destroyed or lost, or if 
there is no further space on the back thereof for endorsements 
of transfer, it shall, if requested, be replaced by a new certificate 
on payment of rupee one, provided however that such new 
certificate shall not be granted except upon delivery up of the 
worn out or defaced or used up certificate for the purpose of 
cancellation, or upon proof of destruction or loss, and such 
indemnity as the board may require in the case of the certificate 
having been destroyed or lost. Any renewal certificate shall be 
marked as such. 

If any share stands in the names of two or more persons 
the person first named in the register shall, as regards receipt of 
dividends or bonus, or service of notices and all or any other 
matters connected with the company, except voting at meetings 
and the transfer of the share, be deemed the sole holder thereof* 
but the joint holders of a share shall be severally as well as jointly 
liable for the payment of all instalments and calls due in respect 
of such share, and for all incidents thereof according to the 
company’s regulations. 

In the case of the death of any one or more of the persons 
named in the register as the joint-holders of any share, the survivor 
or survivors shall be the only persons recognised by the company 
as having any title to or interest in such share; but nothing herein 
contained shall be taken to release the estate of a joint-holder from 
any liability on shares held by him jointly with any other person. 

The company shall not be bound to recognise any equitable, 
contingent, future or partial interest in any share, or (except 
only as is by these presents otherwise expressly provided) any 
other right in reject of a share than an absolute right thereto, 
in accordance with these presents, in the person from time to time 
registered as the holder thereof. 

No shareholder who shall change his name or place of abode, 
or who, being a female, shall marry, mr the husband of ai^r such 
last mentioned shareholder, respectively, shall be entitled to recover 
any dividend or to vote, until notice of the <d]ange of name or 
abode, or marriage, be given to the company, m order that the 
same he regkter^. 
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TRANSMISSION OF SHARES 

When a shareholder dies, his share vests in his 
executor or administrator, as the case may be, and his 
estate is liable to pay calls in case a balance remains im- 
paid. These representatives may either allow the shares 
to be entered on the register in their own names, or allow 
them to remain on the register in the name of the deceased 
shareholder. 

The executors or administrators must prove their 
title by producing the probate or letters of administration 
and thereafter the company must deal with them. The 
directors cannot compel an executor to get his name entered 
on the register of members. The usual course for the 
executors to follow is either to accept liability, or to transfer 
the shares in favour of a legatee or a purchaser. Even 
when the executors have not got the shares transferred to 
their names they are nevertheless entitled to a dividend 
{Bombay Burma T. C. Ltd. v. F. Y. Smith, (1894) 19 
Bom. 1). In the case of a bequest of shares by a deceased 
shareholder, the bequest carries with it the right to 
accretion of capital as a result of the capitalisation of 
the imdivided profits (Buxton v. Buxton, (1930) 1 Ch. 
D. 648). 

In the case of bankrupts or insolvents the said shares 
vest in the official assignee, whereas, in the case of lunatics 
they vest in the committee, if any, appointed by the. Court. 
The personal representative may, if he likes, transfer his 
shares, or allow them to remain in his name. In case the 
shares are kept imder their names in the register, they are 
personally responsible on them, but they are entitled to 
be indemnified by the beneficiaries in case any loss is 
sustained. Section 35 of our Act lays down as follows in 
that regard : — 

A transfer of the share or other interest of a deceased member 
of a company made by his legal representative shall, 
although the legal representative is not himself a 
member, be as valid as if he had been a member, at the 
time of the execution of the instrument of transfer. 
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It has been held that the executor, tbouc^ not on the 
register of members, <»n give notice of dissmit in case of re> 
construction under Sec. 192 of the English Act, the correa^ 
ponding section of the Indian Act being Sec. 208C old S. 213 
^leweUyn v. Kasintoe Rubber Estates, (1914) 2 Ch. 670). 

It should be remembered that when the articles require 
that the new shares must be offered to the members and 
the company happens to issue new shares, the estate of 
the deceased member should not be ignored and the executor 
or the administrator who may be in power or the trustee, 
must be sent the option of purchase in the same usual form 
as to the other shareholders {James v. Buena Ventura 
Syndicate, (1896) 1 Ch. 456; New Zealand Gold E. Co. v. 
Peacock, (1894) 1 Q. B. 622). Executors though not on 
the list of members can give notice of dissent in case of 
reconstruction under Section 208C old S. 213 (LleweUyn v. 
Kasintoe Rubber Estates, (1914) 2 Ch. 670). 

So long as the executors or the administrators allow 
the shares to remain in the name of the deceased, they 
shall not be personally liable for calls even though the 
company may without their consent place their names 
upon the register {Buchan’s Case, (1879) 4 A. C. 549). 
Unless the articles prohibit the representatives allowing 
the shares to remain in the name of the deceased, they 
can allow them to remain so over any length of time. 
The only inconvenience will be that they are not entitled 
to have notices sent to them or to the registered addre^' 
of the deceased unless they themselves become members 
by registering their names (Allen v. Gold Beefs of 
West Africa, (1900) 1 Ch. 656). Of courm the «se- 
cutors can sell or transfer the shares in their representative 
charactOT to purchasers or heirs or legatees of the 
deceased, but the fact that they are executors or 
administrators or trustees cannot be entered cm the 
re 9 Ster.,as thq same is prohibited by Section 33 of ^ 
Indian Companies Act. In case of partly paid shares 
the company cannot intervene and prevei^ their diatriba- 
tion among the heirs of the deceamd unless a call has 
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been actually made (King, Re. MeUor v. The South 
AmtraUan Land Co., (1907) 1 Ch. 72). Where the 
holder of a share becomes bankrupt, the company may 
provide for the estimated value of the liability for futmre 
calls {McMahon, In re. Fuller v. McMahon, (1900) 
1 Ch. 173). If the executors get the shares transferred 
in their own name or accept new shares offered to them 
they shall be personally liable for payment of calls {Leeds 
Banking Co., In re, Feamside and Dean’s Case, Dobson’s 
Case, (1865) L. R. 1 Ch. App. 231). Subject to the 
provisions in the articles of association, the trustee has an 
option either to leave the shares in the name of the bank- 
rupt or take them into his own name; he can also transfer 
them without first taking them in his own name or he may 
disclaim them {Cannock v. Rugeley Colliery Co., (1885) 
28 Ch. D. 363; Wise v. Lansdell, (1921) 1 Ch. 420. If he 
leaves them in the name of the bankrupt, the bankrupts’ 
estate is liable. If, however, the trustee takes them in his 
own name he can insist upon a “ clean ” certificate (17. Key 
and Son, (1902) 1. Ch. 467). Where the executors 
get the shares transferred in their own names, they are 
free to choose the order in which their names are to stand 
on the register {Re. Saunders & Co., (1908) 1 Ch. 415). 
Such registration will not amoimt to a transfer and thus 
an instrument of transfer is not required. In case of 
partly paid shares however, if the executors were to 
transfer them to legatees without providing for the 
pa3unent of calls when made, he may become personally 
liable to pay the amoimt of the legacies in satisfaction 
of calls {Taylor v. Taylor, (1870) L. R. 10 Eq. 477). 
It has been held that the sole siuwivor co-parcener of a 
deceased Hindu shareholder is not entitled to be registered 
in respect of the deceased’s shares without production 
of probate or letters of administration if the company’s 
articles of association require same to be pranced 
{Bank of Bombay v. Ambalal, (1900) 24 Bom. 360; 
IHarUal v. Mtdr Mills, (1919) 41 All. 619). Once the 
^cutor or administrator distributes the estate after giv ing 
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proper notice, as prescribed by Section 360 of the Indian 
Succession Act, 1925, he is not liable to any person of whose 
•claim the unpaid creditor may follow the assets in the 
hands of those who receive same, provided he does so 
within three years from the date of distribution as laid 
•down by Article 43 of the Indian Limitation Act of 1908. 
The articles of certain companies give power to the 
personal representatives such as the executor, or the 
.administrator, to vote at meetings on proof of transmis- 
■sion, which articles would be valid (Marks v. Financial 
News, (1919) W. N. 237). Though in law every executor 
■can act on his own independently of the others, if two or 
more of them get themselves registered personally as 
shareholders, they cannot transfer unless they all join 
(Barton v. North Staffordshire Rail Co., (1888) 38 Ch. 
D. 458; Barton v. London & North Western R. Co., 
(1890) 24 Q. B. D. 77). If the executors transfer the 
shares to one of their number that would be 'prima jade 
regular (Orundy v. Briggs, (1910) 1 Ch. 444). Where a 
shareholder domiciled abroad dies, the company may not 
recognise his personal representatives until probate or 
letters of administration are obtained in England 
(Fernandes* Executors* Case, (1870) 5 Ch. App. 314). 
■Of course generally the probate of Foreign Court is 
accepted by British Courts without further investigation 
nnd their own probate issued in lieu thereof, provided 
the Foreign Courts extend the same courtesy to the 
probates of the British Courts. In case of insolvency the 
■oflScial assignee is of course at liberty within twelve months 
of his appointment to disclaim partly paid shares as 
.a part of onerous property, leaving the company to prove 
the injury, if any, caused by this disclaimer (In re. West 
.of England Bank, (1879) 12 Ch. D. 288; re. HaUett, 
(1894) W. N. 156). If a trustee becomes bankrupt, the 
:shares which were standing in his name, cannot pass to the 
official assignee on the footing of reputed owner^p, or 
nnder the order and disposition clause (Color^ Bank v. 
Whinney, (1886) 11 A. C. 426). 
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We have seen that the articles entitle directors to* 
refuse the transfer, but such articles shall not apply to- 
tile shares of a shareholder who happens to be indebted 
to the company as against transmission to an executor,, 
administrator or an official assignee or trustee in: 
bankruptcy {Re. Bentham Mills Spinning Co., (1879)' 11 
Ch. D. 900). 

In connection with the transmission the secretary 
should remember that if the transmission has takeir 
place through death of the shareholder, the shares would. 
go to his executor if he has died making a will or testament. 
In this case" the executor appointed in the will would' 
naturally like either the shares to be transferred on his^^ 
personal name, or to be transferred to one of the legatees^ 
as desired by the deceased in his will. Under any circum- 
stance it is the duty of the secretary to call for the probate- 
of the will and satisfy himself that it is the last and 
the only testament of the deceased and that the executor 
is the proper person to act as his personal representative.. 
A special book is maintained by joint stock companies in-, 
this connection called “ the register of probates ” in which 
.particulars of probates that may be presented to the- 
secretary at the company’s office from time to time are 
registered for future reference as we shall see under the 
heading of “ register of probates.” The articles of 
association of joint stock companies usually contain rules: 
applying to transmission of shares which are ^ven later. 
The legal personal representatives or the executor and. 
administrator of the estate of the deceased are not entitled, 
to receive notices unless the articles so provide {Alien v.. 
Gold Reefs of West Africa, (1900) 1 Ch. 656). 

LETTER OF BEQUEST 

When legal personal representatives wish tiiat the- 
sbares of the deceased should be registered in thmr 
own names as members, they shall do so by a “ letter of 
request.” -This letter of request is treated in connec- 
tion with the company procedure in tibie same numner a» 
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3k transfer, the old certificates are then endorsed in favour 
of these new holders, or better still, the old account of the 
'deceased is closed and entirely new accounts are opened 
in the register of members relating to the legal personal 
representative concerned and new certificates issued in 
their names, against the old certificate received back and 
'Cancelled. 

The following is the usual form of letter of request 
used in this connection : — 

FORM OF REQUEST FROM EXECUTOR OR 
ADMINISTRATOR FOR TRANSFERRING SHARES 
IN THEm OWN NAMES. 


To 


The Bombay Trading Co., Ltd., 

Esplanade Road, 

Bombay. 

Ko. of Shares. 

Distinctive Nos. 
From. To. 

Kind of Shares. 



Re. 1 Ordinary Shares. 

Re. 1 Cumulative Prefer- 
ence Shares. 

As. 4 Deferred Ordinary 
Shares. 

Name and 

Ad- Standing in the name of 


dresa of Deceased 

Shareholder as in 

the Company’s 

Books. 

I|We being the Executor (s)|Administra> 

tor(s) of the said hereby request and 

authorise you to cause the above-stated Shares 
to be registered in the Company’s Books in 
NameCs) (in fuU) my|our name(s) as follows subject to the 
Addressfes) and same conditions as appertained to the holding 

de8cription(s) ri in the company of the said deceased 

43hareholder(s) as 

.th^ are to be en> 

ter^ in the Com- 

-jMny^ Books. 
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Executor(s) of tne Will of 

Administrator (s) of the estate of 


deceased. 

Dated 19... 

Witness to the Signature of 

Signature of Witness 

Signature. 

Address 

Occupation 


Witness to the Signature of 

Signature. 

Signature of Witness 

Address 

Occupation 


Note : — ^This form must be signed by all the executors or adminis- 
trators, and must be lodged at the company’s ofiBces^ 
accompanied by the share-certificates and Rs. 2 Regis- 
tration Fee. 


THE REGISTER OF PROBATES 

We have already seen that the executor’s power 
is derived from the will and the probate is a sealed 
copy of the said will, issued by the Court after the- 
Same has been proved and comprises an authority 
for the executor to act on same. On the same 
basis where there is no will, an administrator is- 
appointed, or where there is a will and no executor is 
appointed or he refuses to act, an administratoi^ is’ 
appointed, and letters of administration are issued by 
the Court which constitute the authority for the adminis- 
trator to act. In case of official assignees, or trustees im 
bankruptcy in England, the order of the Court appoiptan^ 
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thein is their hutiiority and in case of lunacy where the 
lunacy Court after due enquiry appoints a committed or 
the guardian of the lunatic, there also, the Court’s order is 
the authority of the conunittee or the guardian. Joint 
stock companies generally keep a separate book which they 
call register of probate and administration, in which 
they record particulars about probates and administration, 
which might have been produced to them by the parties 
concerned to prove their authority, for facility of future 
reference. The registers are to be ruled with columns 
for date of the exhibition of the document, death of 
member, the nature of document, names and addresses 
and description of the executor or the parties authorised 
together with their powers, names or initials of the officers 
of the company who have inspected these documents, folio 
in register of members where the entry as to the shares 
of the deceased is made, where the shares are transferred 
in the names of the executors with the letter of request, 
etc., before returning the order of the Court or probate 
or letters of administration. The inspecting officer 
impresses on it a rubber stamp of the company with the 
word * registered ’ or ‘ exhibited ’ on it, the date of registra- 
tion, initials of the registering officer and the number of 
registration. Of course the executors or admimstrators 
or trustees in bankruptcy who are entitled to the shares 
in their representative character can receive dividends 
Some articles provide for the personal representative, if 
he wishes to get this registered, to do so within one year 
and a day as we have seen above, in absence of any such 
or similar article, they can allow the shares to stand in 
the deceased’s name on the register as long as they like. 
Where one of the personal representatives i.e., the executor 
or administrator, dies, the survivor continues to act smd 
in case of the death of a sole or last surviving executor, 
the deceased’s executors can act for both the estates. But 
if he dies without a will or without appointing an eiecutor, 
^e administrator of the deceased executor cannot act and 
letters of administration de bonic non, which means * none 
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left to administer,* must be taken out by the next of kin 
of the deceased shareholder. 

It should be noted here that the directors have no 
power to reject an executor's claim to be so registered in 
place of the testator, in reliance upon the clause in the 
articles of association which enables them to refuse 
transfers under other circumstances {Bentham Mills 
Spinning Co., (1879) 11 Ch. D. 900). They cannot even 
divide the shares into blocks with the names of the holders 
entered in a different order (Bums v. Siemens Bros. 
Dynamo Works, No. 2, (1919) 1 Ch. 225) . 

In case where the transmission is in bankruptcy or 
insolvency, the trustee in bankruptcy in England and 
the official receiver in India, may disclaim unpaid shares 
under powers given to them imder the Indian Presidency 
Towns Insolvency Act 1909; otherwise if the shares are 
fully paid, they vest in these officers who can sell them for 
the benefit of the estate. 

MODEL ARTICLES ON TRANSMISSION 

The following is the usual clause in the articles of 
association of Indian Companies in connection with 
transmission on death or bankruptcy : — 

The executors or administrators of a deceased member 
(not being one of i^veral joint-holders) shall be the only persons 
recognised by the company as having any title to the shares 
registered in the name of such member and in case of dea^h 
of any or more of the joint-holders of any registered shares the 
survivors shall be the only persons recognised by the company 
as having any title to or interest in such shares. Provided that 
if the member should have been a member of a joint Hindu 
family, the directors on being satisfied to that effect and on 
being satisfied that the shares standing in his name in. fact 
belonged to the joint family, may recognise the survivors thereof 
as having title to the shares registered in the name of sudi 
member. The company shall not be bound to recognise an mm- 
cutor 01 administrator unless he shaU have obtained probate or 
^tters of administration, or other legal representation the case 
n»y be from a duly constituted Court in Britidi India or from 
a local authority authorised by an Act of the Legulative Council 
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«of India or by any order or notification of the Govemor-€ren«^ 
in Council, provided nevertheless that it eball be lawful for tiie 
4lirectors to dispense with the production of probate or letters of 
^tdministration or such other legal representation upon such terms 
iis to indemnity or otherwise as to the directors may ^m just. 

Any person becoming entitled to shar^ in consequence of 
-death or bankruptcy of any member upon producing such evidence 
iiiat he sustains the character in respect of which he proposes 
^ act under this clause or of his title as the directors think 
;sufficient, may, with the consent of the directors (which they shall 
not be under any obligation to give) be registered as a member 
in respect of such shares, or may, subject to the regulations as 
to transfers herein before contained transfer such shares. 

FORMS OF ARTICLES IN CONNECTION WITH 
TRANSFER OF SHARES OF PUBLIC COMPANIES 

The usual articles in connection with transfer of shares 
-of a public company are made out in the following form 
'in addition to the articles which we have already considered 
in connection with the restriction on the shares, right of 
^transfer and powers of the directors to refuse transfer. 

The Company shall keep a book, to be 
called the "register of transfers” and therein 
shall be fairly and distinctly entered the 
particulars of every transfer or transmissioa 
of any share. 

Shares in the company shall be transferred 
by an instrument in writing in such form as 
shall from time to time have been approved^ 
by the directors, and, until any other form 
shall have been so approved, in the form 
following, or as near thereto as circumstance 
will, admit : — 

THE X. Y. AND Z. COMPANY, LIMITED. 

I of in 

consideration of the sum of Rupees 

paid to me by ..fjf 

(hereinafter called ** tte 

Transferee ”) do hereby transfer to the 

transferee the share numbered 

standing in my name in the books of 

THE X. Y. A Z., COMPANY, LIMITED t^ 


Register of 
Transfer. 


Form of Transfer. 
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To be executed 
by Transferor and 
Transferee. 


Transfer books 
when closed. 


Notice of intend- 
ed sale to be given 
to Board. 


Title to share of 
deceased holder. 


hold unto the transferee his executors, admi-^ 
nistrators and assigns, subject to the several 
conditions on which I hold the same at the 
time of the execution hereof and I the teans* 
feree do hereby agree to take the said shares* 
subject to the same conditions. 

As witness our hands the ..day 

of 19 . Witness 

Every such instrument of transfer shall be 
executed by the transferor and transferee, and 
the transferor shall be deemed to remain the 
holder of such share until the name of the 
transferee is entered in the register of share- 
holders in respect thereof. 

The directors shall have power to close 
the transfer books at such time or times and 
for such period or periods, not exceeding in 
the aggregate thirty days in each year, aa 
to them may seem expedient. 

Any shareholder intending to dispose of 
his share or shares in the company to any 
person whomsoever, shall in the first instance 
send to the agents a printed or written notice 
stating what share or shares the shareholder 
is desirous of disposing of, the name, address 
and description of the person or persona 
proposing to purchase the same, and the 
amount actually and bona fide offered for the 
purchase. Provided that the board may in 
their discretion waive compliance with this 
article either wholly or in any particular case 
or cases. 

The executor or administrator of a deceased 
shareholder (whether European, Hindu, Maho- 
medan, Parsi, or otherwise not being one of 
two or more joint-holders) shall be the only 
person recognised by the company as having: 
any title to his shares and the company shall 
not be boimd to recognise such executor or 
administrator unless such executor or admi- 
nistrator shall have fi^st obtained probate* 
or letters of administration, as the case may 
be, from a duly constituted Court in Britisb 
India, provided that in any ease wlme tiio 
board in their absolute di^etion think fit^ 
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Registration of 
persons entitled co 
shares otherwise 
than by transfer. 


Transfer by person 
to his nominee. 


Transfer to be 
presented with 
evidence of title. 


Partly paid shares 
presented by trans- 
feror. 


the board may dispense with production of' 
probate or letters of administration, and,, 
under the next Article register the name it 
any person who claims to be absolutely 
entitled to the shares standing in the name* 
of a deceased shareholder as a shareholder. 

Subject to the provisions of article No. — 
any person becoming interested in a share^ 
in consequence of the death, bankruptcy or* 
insolvency of any shareholder, or the marriage^ 
of any female shareholder, or by any lawful 
means other than by a transfer in accordance 
with these presents, may, upon producing such^ 
evidence as the board think sufficient, either- 
be registered himself as the holder of the 
share or elect to have some person nominatedi 
by him and approved by the board, registered! 
as such holder. 

Provided, nevertheless, that if such person. 
shall elect to have his nominee registered, he- 
shall testify the election by executing to his^ 
nominee an instrument of transfer of the- 
share in accordance with the provisions herein 
contained, and, until he do so, he shall not^ 
be freed from any liability in respect of the- 
shares. 

The mstrument of transfer shall be pre- 
sented to the company, duly stamped, together 
with such evidence as the directors may 
require to prove the title of the transferor,. 
and generally under and subject to sucth 
conditions and regulations as the directors' 
shall from time to time prescribe; and every* 
registered instrument of transfer shall remain^ 
permanently in the custody of the company* 

In case where the application for registration^ 
of the transfer of shares is made by the 
transferor, no registration shall in the case of 
partly paid shares be effected unless ther 
company gives notice of the appUcation 
through the transferee and unlesa objectum 
made by the transferee within two weeks from 
the date of receipt of the notice, the rwme of 
the said transferee dwU be eniered on tho^ 
register in the same manner and subject tee 
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the same conditions as if the application for 
registration was made by the transferee. For 
the purpose of the above article, notice to the 
transferee shall be deemed to have been duly 
given if despatched by pre-pcdd poet to the 
transferee at the address given in the instruf 
ment of transfer and shall be deemed to have 
been delivered in the ordinary course of post. 

Where it is proved to the satisfaction of 
the directors of the company that on instru^ 
ment of transfer signed by the transferor and 
transferee has been lost, the company may if 
the directors think fit on application in writing 
made by the transferee and bearing the stamp 
required by an instrument of transfer, register 
the transfer on such terms as to indemnity as 
the directors may think fit. 

'T r a n s f e r to be If the directors refuse to register a transfer 
returned after of any shares, they shall within two months 
refusal. after the date on which the transfer was 

lodged with the com^ny send to the trans^ 
feree and the transferor notice of the refusal. 

3Totb : — The above two articles are suggested in view of the 
alteration in law caused tl^ough the substitution of a 
new section in place of the old Sec. 34 of the old Act by 
the Indian Companies Act, 1936. The new Table A, 
Regulation 20 has also been altered or amended in this 
regard on the above footing to which the draftsman’s 
attention is invited. 

'CJonditions of re- Previously to the registration of a transfer, 
\^istration of the transferee shall produce for the inspection 
transfer. of the agents, the certificate or certificates 

of the share or shares to be transferred. 
Board may re- Every transmission of a share shall be 
rgistration of verified in such manner as the directors may 
transmission. require, and the company may refuse to re- 

gister any such transmission until the same 
be so verified, or until or unless an indemnity 
be given to the company with regard to such 
registration which the board at their discre- 
tion ihall consider sufficient; provided never^ 
thelesB, that there shall not be any obligation 
on the <K>mpany or the board to accept any 
inckmnity. 
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Fee of tiaiufer or There shall be paid to the company, ^ 
tmnwnininn. lespect of the transfer or transmisKion oT 

any number of shares to the same party, the- 
Bum of annas four per share, subject to such» 
maximum on any one transfer as shall fit»n 
time to time be determined by the Directors.. 
The Company not The company shall incur no liability or 
liable for dis- responsibility whatever in consequence of' 
r^ard of a notice their registering or giving effect to any trans— 
prohibiting regie* fer of shares made, or purporting to be made 
tration of a by any apparent legal owner thereof (aS' 
transfer. shown or appearing in the registering rf ' 

members) as to the prejudice of persons - 
having or claiming any equitable right, title,, 
or interest to or in the same shares, notwith- 
standing that the company may have had 
notice of such suitable right, title or interest, 
or notice. 

It will be seen that the above articles prescribe tbe- 
form in which the transfer is to be effected and such 
forms are available at the company’s office. Unless this- 
form is used the directors may refuse to register them.- 
It is quite open to them to waive the objection. The- 
above articles also require that the transfer form shall be 
executed both by the transferor and transferee which is- 
quite natural because here unless the transferee agrees to* 
be a shareholder, he cannot be placed on the re^ster. It: 
must also be noted that the transfer form is to be properly' 
stamped and the secretary must refuse to receive same- 
unless it is so stamped. But if a transferee is put on the: 
register his title cannot be impeached subsequently on. 
the ground that it was not so properly stamped {Indo-- 
China Steam Navigation Co., (1917) 2 Ch. 100). When- 
the articles provided that “the directors may decline to- 
register any transfer ” on certain grounds “ and the directors, 
shall not be bound to specify the grounds upon which* 
the registiration of any transfer is declined ” interrogatories^ 
cannot be administered to the directors to ascertain the 
grounds upon which they refused to register a trander' 
(Berry A Another y. Tottenham HdUpwr FootbaU Co., Ltd^. 
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<(1935) W. N. 166). Where the transfer is effected by 
'^ay of a gift as from a husband to his wife or from a 
father to his child without any money actually passing, 
mominal consideration must be inserted and the instru> 
ment stamped accordingly. 

IBesolution as to transfer when the transfer forms are 
•duly accepted hy the Board of Directors 

Resolution of transfer is more or less in the following 
iorm : — 

“ Resolved that Transfer Forms Nos. 145, 179 and 180 
:representmg a total number of 275 shares be approved and that 
’the preparation and sealing of new certificates for these shares 
dn the respective names of the transferees as indicated by the said 
transfers be and is hereby authorised and approved. The old 
■certificates representing the said shares are hereby ordered to be 
cancelled.” 

Transfer to a Firm 

The transfer may be to a firm in its firm name and 
if accepted the partners become individually liable for 
•calls. The usual and proper course, however, is to require 
the names of members to be entered in the register as 
joint holders. 

•Stamps on Transfer and Gifts of Shares 

It should be also seen that every transfer is properly 
stamped before it is passed but in case the improperly 
^itamped transfer is passed and transferee put on the 
register a subsequent objection will not affect the trans- 
feree’s title. If, however, the transfer is made by miafftlfp 
.and a wrong person placed on the register this may be 
jectified. The person who transfers his shares remains 
liable until there is on the register a transferee who is 
legally liable to the company {Sorabji Jamsetji v. 
.hhwardas Jugjiwandas, (1896) 20 Bom. 664). See also 
;8ec. 156. When the transfer is complete and the transferee 
•entered on the register he becomes Uable to pay all money 
-falling due after this event on his shares. When diares 
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4 ire ^ven by way of a gift, the pft is complete only 
after the transfer deed is accepted and registered on the 
•company’s books (Amarendra Krishna Dvtt v. Moni- 
munjari, (1921) 48 Cal. 986). 

LOST SHARE CERTIFICATE 

When a share certificate is lost the shareholder 
applies for a new share certificate being issued in which 
case generally the company insists upon a indemnity letter 
being given to it, at the same time many companies 
advertise the loss in the papers at the expense of the 
shareholder concerned. The letter of indemnity taken 
from the shareholder is more or less in the following 
form : — 


Bombay, 16th January, 1036, 
To 

The Secretary, 

Bombay Trading Co., Ltd., Bombay. 

Dear Sir, 

A share certificate No. 7562 for 50 ordinary shares of Rs. 500 
«ach numbered 75 — 124 inclusive in your company has been lost, 
misplaced or destroyed and I hereby request you to issue to me a 
new certificate for the said shares in consideration , whereof I 
imdertake to indemnify you and save you harmless against any 
losses, costs, damages, charges and expenses which you may incur 
in consequence or by reason of the said certificates being lost, 
mislaid or destroyed or by reason in consequence of the issue by 
your company to me of a new certificate in respect of the said 

I hereby further declare that I have not sold, pledged or 
otherwise disposed of my interests in the said shares. 

Yours faithfully, 

X. Y. Z. 

Witness to signature A. B. C. 

NOTICE OF TRANSFER OR LODGING OF 
TRANSFER 

Application by Transferee 

It is usual though not compulsory to send the transferor 
a letter wh^ the transfer has been lodged by the transfer^ 
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for registration, from the secretarial department or from 
tiie raster’s office of the company concerned where there 
is a special registrar looking after the share registration 
and share transfer, as is the case with large companies 
where this work is being specially assigned to a sp^ial 
officer. The notice will be in more or less the following 
form : — 

Bombay Trading Co., Ltd., Bombay. 

Bombay, 15th January, 

Jagjiwan Umaidwar, Esq., 

Bombay. 

Dear Sir, 

Re. Transfer Form No. 765. 

Notice of Transfer of Shares. 

I have to inform you that a transfer form purporting to be 
signed by you and made out in favour of Mr. Jamnadas Gordhandas 
as the transferee for 10 ordinary shares Nos. 75 — 84 has been 
lodged this day in this office for registration and unless I hear 
from you to the contrary within 48 hours from your receipt of 
this letter, the said transfer will be taken up to be in order and 
brought forward for consideration at the next meeting of the board 
of directors and if approved will be duly registered. 

Yours faithfully, 

(Sd.) W. Pestonji, 

Secretary, 

APPLICATION BY TRANSFEROR 

Where however the application jor transfer il) is lodged by 
the transferor and {2) the shares are partly paid Sec, 34 now 
reqyires that registration must not he made of these partly paid 
shares unless the company gives notice of the application to the 
transferee. This notice wiU be in the following form : — 

Bombay Trading Co., Ltd., Bombay. 

Bombay, 15th January, 1037. 

Jagjiwan Umaidwar, Esq., 

Bombay. 

Dbab Sib, 

Re. Transfer Form No. 765. 

Notice of Transfer of Shares. 

I have to inform you that a trainfer form purportiiig to be 
astigned by you as a transferee of which Mr. Jamm^las Goidtemdas 
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lupp^ to be the transferor for ten ordinary riiares Nos. 75-84 
respectively has been lodged this day in this office for registratioii 
and I give you this notice in connection thereof as required by 
Sec. 34 of the Indian Companies Act, 1913 amended up to 1936 
of the said transfer having been lodged in this office by the 
tjEEqu^eror, the said Mr. Jamnadas Gordhandas. I have alsq to 
request you to let me have any objection if any to my proceeffing 
with the said transfer within two weeks from the date of receipt 
of this notice, failing which the said transfer will be taken up 
to be in order and brou(^t forward for consideration at the next 
meeting of the board of directors and if approved will be duly 
registered. 

Yours faithfully, 

(Sd.) W. Pestonji, 

Secretary. 

EXAMINATION AND PASSING OF TRANSFER 

The transfer forms after they are lodged roust be. 
carefully examined with a view to see that they are 
properly filled in and signed and that they bear the 
name and address of the broker concerned. It is also 
to be seen whether transfer is either certified or is ac- 
company ‘td by the relevant share certificate and that 
they are properly stamped. All alterations should be 
initialled by the parties concerned and the numbers of 
shares and their denominations should be correctly entered. 
As soon as this is done a rubber stamp is affixed, giving 
the date on which the said transfer is lodged and the 
number of transfer receipt or the balance ticket issued.' 
After having sent the usual advice to the transferor or the 
transferee as the case may be as to the lodgment of the 
transfer, the matter may be brought before the transfer 
committee of the board of directors as early as convenient. 
If the transfer is refused to be registered by the directors 
^ey must within two months after the date on which 
^e transfer was lodged with the company send to thn 
transferee and the transferor notice of the refused 
[ 9 . S4 (4)]. If the transfer is passed it is wuai 
^ctioe to issue a temporary certificate which is to he- 
f^hanged for a regular share certificate. This hi-% hes 
27 i 
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done of course after giving sufficient time to the transferor 
to reply to the notice of the lodgment of the transfer. If 
the same has been sent out when the transfers are passed 
each of them is initialled by the chairman at the appro- 
priate place on the form. When there are a large number 
of transfers a list is to be prepared beforehand and if they 
are all passed the chairman signs same. In case the 
transferee is a corporation or a joint stock company, the 
company should be called upon to produce its memorandum 
and articles of association with a view to ascertain whether 
the constitution of the company empowers it to hold shares 
in another company (Bath’s Case, (1878) 8 Ch. D. 334). 
In case the transfer form is signed by an agent, the power 
of attorney or any other authority in writing which he 
may hold are to be called for and examined carefully. 
If the transferee is a joint stock company, it should be 
carefully noticed whether the transfer form bears the seal 
of the company and articles of association of the said 
company should be looked into with a view to see whether 
there is any clause on this particular. The secretary of 
the company concerned should also be asked to produce a 
copy of the resolution of the board of directors authorising 
the sealing of such a transfer duly si^ed by the chairman 
of the meeting. It is also to be seen that the transfer is 
not made to an infant for reasons which we have already 
discussed in connection with holding of shares by minors. 
In case of a partnership the transfer can only be made 
to the members as joint holders and not as a firm. If the 
transfer is made to or by an illiterate there should be 
attestation clause to the effect that the said transfer was 
read and explained to the illiterate which should be wit- 
nessed by at least two responsible witnesses. In the case 
of a transfer signed or executed outside the United King- 
dom the same should be attested by the British Ck)nsul 
iXD that location, or a Justice of the Peace, or other 
tesponrible official. In the case of joint holders the 
ikraitffmrs must be signed by all the joint holders unless 
one nf them has the authority to sign on behalf of himself 
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and other joint holders which authority should be call«l 
for and inspected. We have already seen above that 
■in case of an application by a transferor of partly paid 
shares the company must give notice of the application 
to the transferee and in case no objection is received from 
the transferee within two weeks of the date of the 
receipt the transfer may be registered [S. 34 (1)]. In case 
there are calls in arrears on any of the shares sought to be 
-transferred, no doubt the transferee will be liable to pay the 
■calls which are already made, but some companies refuse to 
;give effect to such transfers unless the shares are fully 
paid. A person who executes a transfer of shares in a 
■company remains liable unless and imtil there is on the 
register a transferee who is legally liable to the company 
tintil the transferee’s name is entered in the register tne 
<li'vidends on the shares are also payable to the 
transferor for he is deemed to be the holder of the shares 
xmtil the transfer is made {In Re. the Peninsular Life A 
•Co., Ltd., (1935) 37 Bom. L. R. 904). It should also 
be seen whether the company has got a lien on the shares 
■sought to be transferred. The ri^t of the company in 
eonnection with the lien on their shares against the holder 
■of the shares for debt due by him to the company as 
reserved in the articles, have already been dealt •with in 
this book elsewhere. 

NOTICE IN LIEU OF DISTRINGAS 

Frequently notices are lodged by a third party, 
warning the company against transfer of certain shares 
without informing the giver of the notice as the latter 
■claims some right or charge on these shares. This notice 
as ^ven by a person who has an equitable claim to the 
■shares with a ■view to prevent his claim from being pre- 
judiced by the regist^ed holders of the shares dealing 
with same in any way. This notice can also be ^ven 
with a view to prevent even the dividend being ptud bn 
such shares without notice being given to the person serving , 
ihis notice. The procedure is that the claimant inteiestedl 
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in shares or dividends, files an affidavit in the prescribed 
form made by himself or by his solicitors, in which he 
discloses the nature of his interest and the material facts 
of his case, at the proper Court having jurisdiction in this 
matter, which affidavit is accompanied by a notice in the 
prescribed form. He then procures an office copy of the 
said affidavit and an authentic duplicate of the notice filed 
as above and serves same on the company. This notice 
usually asks the company to refrain from registering the 
transfer of the share or from paying dividend on same te 
the registered holder without in the first instance notifying 
the claimant of such proposed registration of transfer or 
payment of dividend. The company which receives this 
affidavit is now bound to take a note of the fact, though 
in the case of application for registration of transfer, or 
for receipt of dividend when declared, the claimant is 
notified in the first instance of the fact, the claimant 
should thereupon take action with a view to prevent the 
transfer by obtaining an order or injunction of the Court 
in that connection within eight days, failing which the 
distringas ceases to operate and the company must proceed 
to register the transfer or pay the dividend as the case 
may be {Blaksley Trusts, (1883) 23 Ch. D. 549; Hobbs: 
V. Wayet, (1887) 36 Ch. D. 256). If the party wishes to- 
withdraw the distringas he can do so by notice to the 
company which must be sent by the claimant and wit- 
nessed. This distringM notice is frequently termed “ stock 
police ” or “ stock order.” 

EEGISTEB OF TRANSFERS 

The transfer is then registered in a special book kept 
for the purpose which is known as the “register of 
transfers ” or “ transfer re^ster.” Various forms in con- 
nection with this transfer re^ster are in use. But the 
form 0 ven is the usual form adopted in practice as bein^ 
most suitable C’- 
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CALL ON SHARES 

The usual practice in the case of joint stock companies 
whose capital is divided into shares is that a certain 
amoimt, not less than 5% of the face value of the shares 
in the case of a public offer, is payable on application 
and a certain amount is payable on allotment. The 
balance is generally recovered through the medium of calls 
made by the directors from time to time, as and when 
they require money for the purpose of the company. It 
is no doubt usually the practice to state clearly in the 
prospectus the amount of call which is to be made at one 
time, and sometimes a period is also laid down, which is: 
to intervene before a call, subsequent to the one made, 
can be made. When payments are to be made in terms 
of the prospectus, these payments are not calls and thus 
do not give the special remedies of forfeiture and interest 
unless the articles of association so provide (Crosskey v.. 
Bank of Wales, (1863) 4 Giff. 314). The memorandum 
or the articles of association also frequently lay down this- 
fact. In the absence of these provisions a shareholder may 
be called upon by the directors at their pleasure to pay the 
call. The call, in the absence of an agreement to the 
contrary, may be of any amount, and if there is no provision 
of the type we have referred to above, there is nothing te 
prevent the directors from calling up the whole amoimt in 
one call. If, however, the articles or memorandum, specify 
a method by which the call has to be made, then that method 
must be strictly followed, as otherwise, a call mi^t be- 
declared to be invalid (Pioneer Alkali Works Ltd. v.. 
Amiruddin Salebhoy Tyabji, (1926) 28 Bom. L. B. 411). 
When a call is made the resolution making the call must 
also fix the date of payment otherwise the call will not 
be valid (Cawley & Co., (1889) 42 Ch. D. 209). In 
Pioneer Alkali Works Ltd. v. Amiruddin Salebhoy Tyabji,. 
(1926) 28 Bom. L. B. 411, it was held that when articles 
Of association empower the directors to make calls and* 
appoint the amount, time, place and person to whom same 
is to be paid, the said call can only be made by a resolution 
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stating the amount, time, place and person and in the 
case of failure to do so, the defect cannot be remedied 
by a notice. It has also been held that even if the a^clw 
and the memorandum do not provide for a method of 
m^dng a call, the directors cannot make a call on some 
members of one particular class and leave off other membc^ 
of the same class. Again, the powers of directors to make 
calls is in the nature of a trust which should be exercised 
for the general benefit of the company. From this it 
follows that in case the directors make calls for their own 
advantage they may be prevented by an injunction 
{Gilbert’s Case, (1870) , 5 Ch. 559) ; and this injunction 
may be applied for with a view to prevent the directors 
from enforcing the call by forfeitme, pending trial of the 
question. The Court usually grants this injunction on 
terms that the amount of calls may be paid into Court 
{Lamb v. Sambas Rubber Co., (1908) 1 Ch. 845). 
Though of course as far as possible the Court is reluctant 
to interfere in this matter where a good amoimt of discre- 
tion is allowed to the directors {Odessa Tramways Co., 
V. Mendel, (1878) 8 Ch. D. 235). It was laid down in 
Alexander v. Automatic Telephone Co., (19(X)) 2 Ch. 56, 
to the effect, that the subscribers of the memorandum of 
a company limited by shares, are not, in the absence of 
provision in the articles, or any other agreement to the 
contrary, to pay any calls which are not made in accordance 
with the articles, or the agreement concerned and the calls 
must be made in accordance with the articles or . the agree- 
ment, as the case may be before these subscribers can be 
called upon to pay. It was also held hare that, where the 
directors by the said agreement with some of the share- 
holders . issue shares and make it incumbent upcm thc^ 
applicants for shares to make payment on application and 
allotment, whereas, on their own shares for which they have 
subscribed in the memorandum they do not require payment, 
and further, where this faet was not disclosed to other share- 
holders, the directors were held to be guilty of,a bimh 
,ef duty and were made to pay up the , amount cm th^ir 
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own shares on the same basis. In other words they weire 
‘iiot allowed to benefit themselves at the expense of their 
shareholders. There is no debt due by the shareholder 
until the call is made and thus a lien cannot operate in 
al]een(% of such a call {Rtissian Spratt’s Patent, Ltd., (1898) 
2 Ch. 149). In Syke’s Case, (1872) 13 Eq. 255, the 
directors, in the case of a company which was short of 
tnOney paid in their unpaid amount on the shares they held 
and out of the money so collected, paid themselves out 
^for fees due to them. Here it was held that the transaction, 
in effect. Was not a bona fide payment, as it was effected 
mainly with the view to serve their own private ends and 
interests. In the course of the judgment. Sir James 
Bacon, V. C. said ; “I think this transaction cannot be 
reconciled with those principles which are no doubt 
universal. In my opinion that was a contrivance by Which 
•the directors seem to pay, but did not in fact pay the 
amount of their shares uncalled for, and therefore tiie 
transaction cannot be allowed to stand.” As a rule, calls 
must be paid for in cash but a shareholder who has rendered 
-aome eervices and has a claim for that to be iMiid ’by the 
oonipany, will have the right of set-off (Laorocq^ v. 
’Betmehemin, (1897) A. C. 353). In this ease Lord 
"MadNaghton in the course of his judgment referred to the 
idedsion in Spargo^s Case, (1873) L. B. 8 Ch. 'App. 407, 
9!%ere James, L. J. made the following observatioia WhiOh, 
■aeeording to his Lordship, were not inapplicable to the 
'fachs of the present case viz.: “If a transaction resulted 
^ ^^iis, that there was on the one side a bona debt 
payable in money at once for the purchase of tlue pwpeity, 
on tiie other side a bona fide liability to pay money at 
'^naae shares, so that if bank notes had been indeed 
oae side of the table to the other in paymeiit<of nails 
mi^t Intimately have been hand^ back 
^hitast^for the property, it did appear to me in 
«@«s,^<f873) L. R. S Ch. 270, and dow appear to iHiePbW, 
^^te£t this 'Act of PariiamOnt did not 
Iffeltt 'the formality should be gcme thronh of ^otily 
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being handed over and taken back again; but tbat if ibe 
two demands are set off against each other, the shares 
have been paid for in cash.” Where calls are made during 
the course of sale of shares there arises out of the contract 
of sale an implied promise by the purchaser to indemnify 
his vendor against all calls that may be made upon him 
in respect of the shares at any future date, whether made 
while the pmchaser remains entitled to the shares or after 
he has parted with them to a sub-purchaser and it makes 
no difference in that respect that the transfer which the 
vendor delivers to the purchaser in completion of his 
contract is executed in blank {Spencer v. Ashworth 
Partington and Co., (1925) 1 K. B. 589). As we have 
seen under the heading of “ Articles as to Forfeittire ” 
that when shares are forfeited for non-payment of calls 
and the articles lay down that in spite of forfeiture the 
shareholder is bound to pay the calls made, and if these 
shares are re-allotted to another person such other person 
is entitled in winding up to be credited for all sums paid by 
the prior holder, whether so paid as a shareholder or as a 
debtor with regard to his liability in the terms of the articles 
{In Re. Randt Gold Mining Co. (1904) 2 Ch. 468). In 
another case where under similar circumstances the 
forfeited shares were re-allotted to other persons with the 
result of a loss to the company and whether the original 
shareholder whose shares were forfeited became a bankrupt 
subsequratly, it was held that the company was entitled 
to prove for the actual loss suffered, viz., the difference 
between the amount received on the re-allotment of forfeited 
shares and the amoimt due. on the date of the forfeiture. 
(In re. Bolton Ex-parte, North British Artifidal SiQk, Ltd., 
(1930) 2 Ch. 48). Here it was further laid down tbat 
any payment of the imcalled capital by the new allottees 
must ensure for the benefit of the original allottee whose 
^ares were forfeited and thus release him pro tonlo hi 
respect of the damages for which his breach of contract in 
to pay the calls rendered him fiable. lihe directors 
who Ho not take the necessMy to eon!i|>ii 
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^shareholder to pay the calls made are guilty of breach of 
duty {Spakmacn v. Evans, (1868) L. R. 3 H. L. 171).. 
The calls in arrear may be subject to payment of interest if 
the articles so provide. The Table “ A,” clause 14 provides 
that in case a call is not paid on or before the date on which 
it is made payable, interest upon the sum due shall be 
chargeable at 5 per cent, per annum from the date appointed 
for the payment thereof to the actual time of payment. Of 
course special articles of a company may provide otherwise,, 
and if necessary, provide for a higher rate of interest. In 
the same manner the company can by its articles provide- 
for a payment in advance of the calls not yet made and majr 
also arrange to pay interest on such a sum. This interest, 
in such a case, may be paid even though there are na 
profits. In the case in which this point was decided, a calP 
received in advance from the shareholder was treated a»- 
if it was a loan made to the company and the member 
who advanced this became the creditor of the ■coinpany. 
Ijord Herschell in the course of his judgment expressed 
himself as follows ; — 

“ It is a fallacy to speak of this payment of interest 
as being a payment made to a member in his character 
of member. As member he has no right to have that- 
interest paid to him; he could not claim it. As a member 
he was imder no obligation to make the payments im 
consideration of which the company undertook to pay 
interest. When, therefore, the company, although they 
received the money from a member, received it from him* 
without any obligation upon him as a member to pay it,, 
and undertook to make a payment to him in consideration- 
of it, which they were not imder any obligation to make 
to him as a member, it seems to me that it is manifestly 
erroneous to describe this as a payment made to a member- 
in his character of member ” {Lock v. Queensland Invest- 
ment Go., (1896) A. C. 461). The Table “ A,” clause 17,, 
provides for the payment of interest on calls paid in. 
.Advance at the rate of 6 per cent. There is, however, na- 
Advantage gained by paying such calls in advance aA 
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far as a shareholder is concerned, except that he may get 
a certain rate of interest, because in case the company 
goes into liquidation, the amount so paid in advance shall 
not be returnable except after the payment of costs of 
winding up and the payment in full of the ordinary 
creditors (Wakefield Rolling Stock Co., (1892) 3 Ch. 165; 
Exchange Drapery Co., (1888) 38 Ch. D. 171). These- 
calls once paid in are not repayable as long as the company 
is a going concern and before it goes into liquidation 
(London and Northern Steamship Co. v. Farmer, (1914) 
W. N. 200). In case where the shares are transferred, 
and a call is made before the transfer, but which is- 
payable after the transfer, remains \mpaid, the transferor 
remains liable to pay the call to the company, but he is 
entitled to be indemnified by the transferee for this amount 
(National Bank of Wales. In re. Taylor, Phillips and 
Rickard’s Cases, (1897) 1 Ch. 298). When a member dies 
after a call is made the amoimt is payable out of his estate 
and the same result follows if the call is made after his= 
death should his name remain on the repster of members- 
(New Zealand Gold Extraction Co. v. Peacock, (1894) 
1 Q. B. 622). When a shareholder becomes insolvent the 
company can not only prove for calls already made but 
also for the balances imcalled on the insolvents shares 
(Re. McMahon, FvUer v. McMahon, (1900) 1 Ch. 143). 
In case of calls in arrear, when a member transfers hia 
shares he does not transfer liabilities in respect of calls- 
already made, but he transfers only his liabilities to future- 
calls. This is because the transfer of share amounts to a 
transfer of all the shareholders’ rights and obligations as 
from the date of the transfer and obligations incurred 
prior to such a transfer (In re. National Bank of Wales^ 
Taylor, Phillipe and Ricard’s Cases, (1897) 1 Ch. 298). 

When tbe trustees get themselves registered as share- 
holders, they are personally liable to the company for 
calls and not the cestui qm trust (In Re. Cree, Liquidator 
of B<»Mngton S. R. Co. v. Somervail, (1879) 4 A. C. 6tt).. 
But tile trustee is ^titled to be indemnified by the benefiml 
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■owner against these calls {Hardoon v. BeUlioa, (1901) 
A. C. 118). A transferee of shares by way of mortgage 
is liable as a contributory as he stands in the same position 
AS a trustee. In winding up, however, Sec. 166 creates 
A new liability for shareholders in respect of vmpaid calls 
Vfhich can be recovered though barred by limitation. 
This applies to all kinds of winding up {Sorabji Jamsetji 
V. Ishwardas, (1896) 20 Bom. 654; See also Vaidiswara 
Ayyar v. Siva S. MudaUar, (1907) 31 Mad. 66 and Habib 
Jtowji V. Standard Aluminium and Brass Works Ltd., 
(1925) 27 Bom. L. R. 574 at p. 679). A contract for the 
payment of calls by instalments is determined on winding 
up and the liquidator can call the whole amount 
unpaid. 

Where shares are payable in instalments the prospectus, 
■or the application form which accompanies the prospectus, 
usually contains a statement or agreement to that effect. 
Sometimes the application form refers to the arrangement 
AS mentioned in the prospectus in connection with paying 
of the cash due on shares by calls or instalments. This 
Agreement, of course, is operative so long as the company 
is a going concern, but as soon as it goes into liquidation, 
All instalments become due and may be called 
up immediately (Cordova Union Gold Co., (1891) 2 Ch. 
580; Re. Pyle Works, in re. (No. 1), (1890) 44 Ch. D. 534 
■per Bindley, L. J. p. 583). Frequently the articles of 
Association mention these clauses or instalments by stating 
that not more than a certain amoxmt can be called up at 
A time and also lay down the interval which must lapse 
between one call and another. Even when a call is made 
l>y the directors whose appointment was defective, provided 
ihe defect was unkno wn at the time they made the call, 
the call would be valid irrespective of the fact whether 
ihe articles contain a validating clause or not (Dawson 
V. African Consolidated Company, (1898) 1 Ch. 6; Briton 
Medical & G. L. AesodaHon v. Jones, (1889) 61 L. T. 
384). This principle is reiterated now in Sec. 86 of the 
Indian Companies Act, 1913 as follows 



MBMBEB8HIP OF A COMPANY 4a» 

“The acts of a director shall be valid notwithstanding any 
defect that may afterwards be discovered in his appointment or 
qualification : Provided that nothing in this section shall be 
deemed to give validity to acts done by a director after die- 
appointment of such director has been shown to be invalid.” 

Where the number of directors falls below the mimmuio. 
number specified by the Act, or that specified by the- 
articles, no call can be made unless there is a clause in 
the articles, as is usually inserted, which authorises the- 
the continuing directors to act, but in that case also t^e 
requisite quorum must be present {Bottomley’s Case^ 
(1881) 16 Ch. D. 681; York Tramways Company v. 
WUlows, (1882) 8 Q. B. D. 685). In law the call beeome» 
a debt from the date when it is made, even in spite of 
the fact that it is made payable at a future date, and that 
too, whether there is, or not, an article providing that the 
call shall be deemed to have been made at the date of ilte- 
resolution of the directors {Dawes’ Case, (1869) 38 L. J. 
Ch. 612; R. v, Londonderry, 18 L. J. Q. B. 343). If 
a person held a number of shares he caimot require the- 
company to accept the payment in respect of some (mly~ 
of such shares, for the simple reason that his liability ia 
one and indivisible. In case of subscribers to the memoran- 
dum it is now possible to arrange to pay for the shares- 
for which they subscribed in consideration other than cash, 
but this fact must be quite clear either from the-v 
memorandum, or the articles, or the prospectus, (ur the 
agreement imder which the shares are issued as fuUy-pgid,. 
that that was the intention of the parties when such 
agreement was made and that the shares for which these 
subscribers signed the memorandum were to be a part of 
those that were agreed to be allotted to th^ as such 
fully-paid shares. This rule would also apply to sbaiw^ 
in respect of which a person appointed director has, under 
Sec. 84 of the Indian Companies Act of 1913, of a company 
by the articles, to sign and file with the registrar a eonaaiht 
m writing both to act as such director and to tahe and 
pay for a number of shares not less tium his quaUfieatiea,. 
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or to a contract signed and filed by him with the agreement 
to take from the company and pay for his qualification 
shares {Drummond’s Case, (1869) 4 Ch. 772), The 
articles frequently provide that persons who have not paid 
*11 calls or other sums presently payable in respect of their 
shares, shall not be entitled to vote. In drafting an article 
of this character, care has to be taken to make the intention 
quite clear, otherwise the purchaser of forfeited shares 
may be incapacitated to vote due to the default of his 
predecessor {Randt Gold Mining Company v. Wainwright, 
(1901) 1 Ch. 184). 

It has also been held that the power to make calls is 
in nature of a trust and must be exercised strictly in the 
interest of the company in general {In re. Gilbert’s Case, 
(1870) 5 C. A. 559; Alexander v. Automatic Telephone 
Co., (19(X)) 2 Ch. 56), and thus it follows that if the 
directors make calls for their own purposes it will be an 
abuse of their power and they can be restrained by an 
injunction {Norman v. Mitchell, (1854) 19 Beav. 278). 
Of course the shareholder while bringing such an applica- 
tion for injunction must prove the mala fides {Odessa 
Tramways Co. v. Mendel, (1878) 8 Ch. D. 235). 

Except on very special grounds, calls will not be 
allowed to be made to a certain number of shareholders 
of the same class, leaving off the others, because as a 
general rule, the call should be made pari passu {Galloway 
V. HaUe Concerts Society, (1915) 2 Ch. 233). If the 
directors make calls on shares of other shareholders, but 
do not do so with respect of their shares, they would be 
^Ity of misfeasance {Alexander v. Automatic Telephone 
Co., (19(X)) 2 Ch. 56). Even where Articles do not specify 
the payment of calls in arrear the directors may make 
them so payable {Ambergate E. J. Rail Co. v. Nordiffe, 
(1851) 6 Exch. R. 629). 

Payment of Calls in Advance 

Frequently articles of association provide that calls 
may be paid in advance, in case the shareholder so d^ires, 
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and in such cases of payment on shares in addition 
to the called up amoimt, though no dividend is payable, 
interest at an agreed rate is allowed. Here it has been 
held that this power has to be exercised in the interests of 
the company as it is in nature of a trust, with the result 
that directors should not receive money in advance, unless 
they are sure that it is required for the benefit of the 
company. When they so receive these calls in advance, the 
interest should not be excessive {Poole, Jackson and Whyte’s 
Cases, (1878) 9 Ch. D. 322; In Re. Pyle Works, (1890) 44 
Ch. D. 534). Where the directors paid up the remaining 
nmoimts on their shares in advance and utilised the money 
for their own fees in case of an insolvent company the 
transaction was held to be not bona fide and ineffectual and 
therefore the directors remained liable on their shares 
{Syke’s Case, (1872) L. R. 13 Eq. 255; Washington 
Diamond Mining Co., Re., (1893) 3 Ch. 95; Mason’s Case, 
In Re. Liverpool Land G. & A. Insurance Co., (1882) 30 
W. R. 378). 

When the shareholder pays the calls in advance, it is 
virtually the amount borrowed by the company on interest, 
and thus, the interest on the advance amount constitutes 
a debt due by the company which must be paid whether 
there are profits or not and whether dividends are declared 
on the paid up amount of the said shares or not {Lock v. 
Queensland Investment & Land Mortgage Co., (1896) 
A. C. 461) neither can the shareholder claim the re- 
payment of capital so paid in advance at any time of the 
existence of the company or prior to liquidation {Lock 
V. Queensland Investment & Land Mortgage Co., cited 
■above and London & Northern Steamship Co. v. Farmer, 
(1914) W. N. 200). The drawback of paying the calls in 
^vance is that such shares are not generally saleable 
with the amounts paid in advance in calculation on the 
•exchange and the money is not refundable by the company 
as it amounts to a reduction of capital, as was pointed out 
in the above two cases. It was also laid down in the above 
•cases that payment of interest on these calls ptdd in advance 
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even where there are no profits, or the company makes 
losses, would amount to a payment of capital there 
is nothing ultra vires in that. Even though an arrange- 
ment were to be made that money so lent as callls 
in advance should be treated in winding up as advance 
calls and that the shareholder should not be called 
upon to pay again, such an agreement would not be binding 
{Burge’s Case, (1868) 5 Eq. 420; Law Car Insurance 
Corporation, (1912) 1 Ch. 405) ; neither can this advance 
money be set-off in winding up against calls made by 
liquidators, but on the contrary the shareholder has to pay 
up his calls made by the liquidator and thereafter in 
proving his claim as a creditor the amount he has lent 
to the company as calls in advance {GrisseWs Case, 
(1866) 1 Ch. 528; see also Burge’s Case cited above). 

Enforcement of Calls and Limitation Act 

The directors are in duty bound to enforce payment 
of calls by all means within their power and in this connec- 
tion they have the right either to forfeit shares, or to 
sell them in exercise of the company’s lien, or to file suits. 
The defence of a shareholder claiming a set-off against 
the payment of call is lost if liquidation intervenes {Re. 
Hiron Maxim Lamp Co., (1903) 1 Ch. 70). Section 186 
of the Indian Companies Act of 1913 makes it clear that 
a set-off in case of a limited company is not allowed in 
eoimection with calls made on a contributory in liquidation, 
but it allows certain latitude in case of unlimited companies 
where a contributory may be allowed by the Court to 
set-off any money due to him, or to the estate he represents, 
from fke company ou any independent dealing or contract 
wiljj the company, but not any money due to him as a 
mmuber of the company in respect of any dividend or 
profits. The only allowance made in case of a limited 
cos^any is where a director with unlimited liability is 
spncemedi who is also treated on the same footinjg as a 
contributory in so unUmited company. A call made irfter 
the death of a member is m doubt payable opt his 
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estate, but the calls unpaid at the date of the insolvency 
of a shareholder are only provable in insolvency under 
Sec. 46(3) of Presidency Towns Insolvency Act, 1909 and 
Sec 34 (2) of the Provincial Insolvency Act, 1920. 

The period during which a call is to be enforced, 
under the Indian Limitation Act of 1908, Art. 112, is 
3 years from the date on which the call is payable, if 
made by the company itself or its directors as a going 
concern. An application by Official Liquidator for calls 
is not subject to any limitation (Per Farren, J., in 
Chambers, in Re. Cattiwar Trading Company, reported 
in Times of India of 2nd May, 1887) . 

But if a suit is brought by the liquidator to recover 
calls in the name of the company and on its behalf, the 
same falls imder Art. 120, which gives it a period of six 
years from the time the right to sue accrues {Parel Spinning 
and Weaving Co., Ltd., {In liqvidation) v. Maneck Haji, 
(1886) 10 Bom. 483). This decision has been expressed 
to be open to some doubt by learned text writers as in 
their opinion such a suit is virtually a suit by the company 
within the meaning of Art. 112. 

It is now enacted by the new Sec. 159 (1) of the 
Amendment Act of 1936 that the liability of contributory 
shall create a debt payable at the time specified in the calls 
made on him by the liquidator. 

With respect to calls, it must be remembered that 
the shareholder’s liability to pay the same here is statutory 
md cannot be got rid of by any device, or even by the 
HiiaBimous vote of all the shareholders. Such an agree- 
ment would be void or illegal even fhough it may purport 
to be by way of compromise (Mother Lode Mines, Ltd. 
v. HiQ,, (1903) 19 T. L. R. 341). The only way in which 
a shareholder can relieve himself of his liability to pay 
for his shares is, (1) by paying the amount called from 
time to time, (2) by transfer of his share to somebody 
eke; (but even here twelve months must expire after the 
transfer is made to relieve him from entire hability beeuise 
^ mi^ be .called upon to pay the unpaid balauee as a 
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past member in case the transferee fails to pay the money 
in liquidation), (3) by forfeiture and (4) by means of 
reduction of the company’s capital under the Act. To an 
action for recovery of calls misrepresentation is no answer 
unless prompt action is taken for rectification of the 
register either separately or by counter claim (First 
National Re-Insvrance Co. v. Greenfield, (1921) 2 K. B. 
260). 

We have already seen that shares must be paid for 
in cash unless there is an agreement to allot shares in 
consideration of services or property. In the case of a 
contract to allot shares for consideration other than cash, 
we have seen that a copy of the said agreement has to be 
filed in the requisite time. If any default is made in this 
connection the company’s ofiBcers are liable to penalties, 
but that does not make the allottee pay up for his shares in 
cash (Prem Behari v. S. B. BiUimoria, (1926) 48 AU. 503 at 
p. 507). Except as provided for in Sec. 105A, if there is 
an agreement to issue shares at a discount, the result would 
be that the person will have to pay for the balance up 
to the nominal value, on the winding up of the company 
(Welton V. Saffery, (1897) A. C. 299) and his liability 
will be the same even in case the company is a going 
concern. (In Be. Pdkin & Co., Ltd., (1916) 85 L. J. 
Ch. 318). The fact that the market quotation for these 
shares is already below par would not justify issuing 
shares at a discount (Ooregum Gold Company v. Roper, 
(1892) A. C. 125). The company cannot issue its shares 
by way of gift or bonus for past services for which the 
^mpany is not liable to pay or as an inducement to take 
debentures of the company (Re. Eddystone Marine 
Insurance Company, (1893) 3 Ch. 9; Welton v. Saffery, 
(1897) A. C. 299). 

Estoppel Be. Sliare>Certificates 

In connection with shares issued at a discount, dis- 
^ction must be observed between that position and the 
ipoffltion where the company issues shares as fully paid to 
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innocent third parties, though they were not so fully paid 
in fact. Here the innocent third party who receives the 
share-certificates as fully paid relying upon the company’s 
own representation is protected, with the result that the 
shares will be treated as fully paid {Parbury’a Case, (1806) 
1 Ch. 100; Bwrkinshaw v. NicoUs, (1878) 3 Ap. Co-1004; 
Roland’s Case, (1880) W. N. SO; Markham and DartePs 
•Case, (1899) 1 Ch. 414; British Farmers’ Co., (1878) 7 Ch. 
D. 633; R. Concessions Trust, (1896) 2 Ch. 757), and this 
position is not altered even though these shares may have 
been subsequently bought back by some person who was 
in possession of all the facts {Ex parte Sandy’s, (1889) 
42 Ch. D. 98; Re. New Chile Gold Mining Co., (1892) 
W. N. 193). A case in point is {Bloomenthal v. Ford, 
(1897) A. C. 156) where money was lent by an innocent 
party to a limited company with the condition that he 
should have, as collateral security, fully paid shares in 
the company. The company handed him share-certifi- 
cates for 10,000 shares of £1 each and represented that 
they were fully paid. As a matter of fact no money had 
tbeen paid on these shares which were issued from the 
company direct to the party who believed that the repre- 
sentations made by the company were true. In this case 
it was decided that since the company had obtained the 
lien by a representation that the shares were fully paid, 
which was believed and acted upon by the other party, 
the company and the liquidators were estopped from^ 
Alleging that the shares were not fully paid and that the 
Appellant was entitled to have his name removed from the 
list of contributors. It was also here emphasised that it 
is not enough for the company to allege any defence that 
the other party might have -or ought to have known that 
the shares were not fully paid when as a matter of fact 
he was not aware of that fact. 

Where the purchaser bought the shares relying on the 
cert^cate issued by the company in which the statements 
were untrue the company was estopped from denying his 
title to the shares {BaMa and Sdn Francisco By. Co., 
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(1868) L. R. 3 Q. B. 684; Ottos Copje Diamond Mines,. 
(1^) 1 Ch. 618; Baikis Consolidation Co. v. Tomkinson, 
(1893) A. C. 396). Of course if the purchaser bought with 
notice or knowledge that the representation in the certificate 
was not accurate he cannot invoke the doctrine of estoppel 
in his favour {Crickmar’s Case, (1876) L. R. 10 Ch. Ap.. 
614). The onus, of course, lies on the person setting up- 
a case of notice (In Re. A. W. Hall & Co., (1887) 37 
Ch. D. 712). The estoppel will arise in favour of a firm- 
even though one of the directors signing the certificate is 
a member of the firm {Coasters, Ltd., (1911) 1 Ch. 86), 
In one case of vendors’ shares where the certificate did 
not represent them to be fully paid but there was an 
accompanying letter declaring them as fully paid the 
transferees escaped liability {MacDonald Sons & Co., 
(1894) 1 Ch. 89). Where the certificate happened to be in 
custody of the company and the secretary had issued 
certified transfer and inadvertently also handed over the 
certificate to the transferrer the company was not held 
liable to third parties either for negligence or estoppel 
where the transferrer pledged same fraudulently {Longman 
V. Bath Electric Tramways, (1906) 1 Ch. 646). Where- 
a secretary certifies a transfer where he is not so authorised 
an estoppel does not arise {George Whitechurch, Ltd. v. 
Cavanagh, {19012) A. C. 117). 

Forn^ of Articles re. Calls 

The manner in which the calls are to be made is- 
determined by the articles of association and here the- 
procedure laid down by the Articles must be strictly 
followed. The Table “A” gives a set of articles apply- 
ing to calls being articles Nos. 12 — 17 inclusive. Specimen, 
articles taken from precedents of Indian Companies, cm 
the question of calls are as follows : — 

CALLS ON SHARES 

The directors may, from time to time,, 
midm suoh calls as they think fit upon the 
shts^ajdas ia, respect of all mon^ for* 


CsOs. 
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When call deemed 
to have been 
made. 


the time being xmpaid on the diares held 
by them respectively, and not by the 
conditions of allotment thereof made pay- 
able at fixed times, and every shareholder 
shall be liable to pay the amount of every 
call so made on him to the persons and at 
the times and places appointed by the 
directors. A call may be made payable by 
instalments. 

A call shall be deemed to have been 
made at the time when the resolution of 
the directors authorising such call was 


Notice of Call. 


Directors may ex- 
tend time. 


When interest on 
call or instalment 
payable. 


Evidence in action 
for call. 


Fifteen days’ notice at the least shall be 
given by the company (either by letter to 
the members or by advertisement) specify- 
ing the time and place of payment 
appointed by the directors for the payment 
of every call made payable otherwise than 
on allotment. 

The directors may from time to time at 
their discretion extend the time fixed for 
the payment of any call and may extend 
such time as to all or any of the share- 
holders who from residence at a distance 
or other cause the directors may deem 
fairly entitled to such extension; but no 
shareholder shall be entitled to such exten- 
sion save as a matter of grace and favour. 

If the sum payable in respect of any call 
or instalment be not paid on or before the 
day appointed for pa3anent thereof the v 
holder for the time being of the share in 
respect of which the call shall have been 
made or the instalment i^iall be due shall 
be liable to pay interest for the same at 
such r^te not exceeding nine per cent per 
annum as shall from time to time be fixed 
by the directors, from the day appoint^ 
for the payment thereof to the time of the 
actual pa3anent. 

On the trial or hearing of any aeticm for 
the recovery of any money <hie for any 
call, it shi^ be sufficieit to prove ttie 
name df riie mend^ mred k ili 
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Payment of Calls 
in advance. 


Partial payment 
not to preclude 
forfeiture. 


Company may ex- 
ercise powers con- 
ferred by Section 
49 of the Act. 


the register as the holder, or one of the 
holders, of the shares in respect of which 
such debt accrued ; that the resolutioa 
making the call is duly recorded in the* 
minute book; and that notice of such call 
was duly given to the member sued, :a 
pursuance of these presents; and it shall 
not be necessary to prove the appointment 
of the directors who made such call, nor 
any other matter whatsoever, but the proof 
of the matters aforesaid shall be conclusive* 
evidence of the debt. 

The directors may, if they think fit,, 
receive from any member willing to advance 
the same, and either in money or money's 
worth, all or any part of the capital due 
upon the shares held by him beyond the 
sums actually called for, and upon the 
amount so paid or satisfied in advance or 
so much thereof as from time to time 
exceeds the amount of the calls then made 
upon the shares in respect of which such 
advance has been made, the company may 
pay interest at such rate as the member 
paying such sum in advance and the 
directors agree upon. 

Neither the receipt by the company of a 
portion of any money which shall from 
time to time be due from any member to 
the company in respect of his shares either 
by way of principal or interest nor any 
indulgence granted by the company ia 
respect of the payment of any such money 
shall preclude the company from thereafter 
proceeding to enforce a forfeiture of such 
shares as hereinafter provided. 

The company shall be entitled to do any 
one or more of the things specified in Sec- 
tion 49, sub-clauses (1), (2) and (3) of the 
said Act. 


It may be added that whether a call is nectary or 
Dot, is a question which the directors have at their entire 
discretion to decide and the Courts of Law will not inter- 
fere unless it is cles^ that the call is made for an objech 
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not within the powers of the company. {Baxley v. 
Birkenhead Railway Company, (1850) 12 Beav. 433; 
Odessa Tramways v. Mendel, (1878) 8 Ch. D. 235; Const. 
V. Harris, (1824) Turn & R. 496). The call which is 
made after the death of a shareholder or member is pay- 
able out of the estate (New Zealand Gold Extraction Co. 
V. Peacock, (1894) 1 Q. B. 622). In the case of bank- 
ruptcy of a member, the company has a right to prove 
not only for the call it has already made, but also for 
^the estimated amount of future calls {Re. McMahon, 
Fvller V. McMahon, (1900) 1 Ch. 173). If a call happens 
to have been irregularly made it can be confirmed at a 
subsequent meeting where there is no irregularity {Austin^s 
Case, (1871) 24 L. T. 932). A shareholder who is liable 
to pay calls cannot set off this debt against a debt due 
from Uie company to himself in winding up (Be. Barrow- 
In‘Fumess Land Co., (1880) 14 Ch. D. 400). 

Procedure in Connection with naaking of Calls 

Here the secretary should know that in law the articles 
must be carefully studied and followed as they constitute 
a binding agreement between the company and the share- 
holders. They usually state that the resolution making 
the call must state the time and place for making the 
call and the secretary drafting the notice of the call has 
also to see that this fact is mentioned in the call letter 
as well as in the resolution concerned. The making qf 
the call should be brought on the agenda of the meeting 
of the directors and where all the directors duly appointed 
and fully qualified must be present {Howbreach Coal Co., 
V. Teague, (1860) 5 H. & N. 151, Iron Ship Coating Co. 
V. Blunt, (1868) L. R. 3 C. P. 484). The next thing is 
to see that a meeting of the directors has been duly con- 
vened with proper notice as laid down by the articles 
{Garden Gulley United Q. M. Co. v. McLister, (1875) 
1 A. C. 39). The resolution should be duly passed at a 
meeting where a quorum is present and care should be 
taken to see that in this rerolution the time and plaee of 
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payment as well as the amoimt of call and to whom 
payable must be stated. Appropriate entry should then 
be made in the minute book of this resolution. The 
slightest carelessness or irregularity on the part of the 
secretary in this regard might invalidate the whole call 
{Pioneer Alkali Works Ltd. v. Amiruddin Salebhoy Tyabji, 
(1926) 50 Bom. 461). If the resolution making the call 
4oes not fix the date of payment the call will be invalid 
(Cowley & Co., (1889) 42 Ch. D. 209). When this provi- 
sion is there it must be strictly followed, otherwise the^ 
calls would be invalid (Bhagirath Spinning & Weaving 
Co., Ltd. V. Balaji B. Powar, (1930) 32 Bom. L. R. 87). 
Here it was also held that the call being invalid the resolu- 
tion of forfeiture based on it was also vUra vires of the 
directors. If, however, the articles do not specify that 
in making calls the persons on whom the same is made 
and the place and time where the same is to be paid 
should form part of the resolution, then a call made by 
a resolution which does not comply with these steps is 
valid and effective (Dhanraj K. Jhalard v. H. H. Wadia, 
(1933) 35 Bom. L. R. 26). The articles usually provide 
for payment of interest if the call is not paid on or before 
a certain date, which fact should also be pointed out if 
possible in the letter of call. The rate of interest is 
usually high because the object is to penalise the defaulting 
member. The letters are printed and kept ready in anti- 
cipation of the passing of the resolution and the term and 
period of notice as provided for in the articles must also 
be complied with. The usual practice is to arrange with 
the company’s bankers to receive the call money which 
is usually credited in a special account opened for the 
purpose. Companies do not generally arrange for receiving 
this cash themselves, as that would involve a lot of extra 
labour. The call letter should be sent away soon after 
the resolution, by registered post to the addresses of 
members as on the register of members. This can be 
easily done from the repster of members itself where all 
particulars are readily available. Frequ^tly call &ts 
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;are prepared stating the name and addresses of the 
member, the serial numbers of his shares, the share re^ster 
folio, the amount due for call and the date on which paid 
and the actual amount paid are shown by separate 
•columns. There is a special column reserved for remarks. 
This list is written up at the time the calls are made and 
«s the money is being received. Frequently the share- 
certificates are also called in and the amotmt paid is en- 
dorsed on the share-certificate. The following is a 
apecimen call letter : — 

NOTICE OF CALL 

This Form to be sent entire to the Bankers or the Secretary, 
^companied by the amount payable. 

Notice of call of Rs. 50 per share. 

Making Rs. 150 per share paid-up. 

No. 113, shares Nos. 1234 — 1243. 

The Bombay Spinning & Weaving Co., Ltd., 

Bombay, 1st November, 1937. 

Sir, 

I have to inform you that at a meeting of the directors 
of this company held at Bombay on the Ist November, 1937, it 
was resolved that a call of Rs. 50 per share be made upon the 
members of the company in respect of the moneys unpaid on 
their shares payable on or before 15th November, 1937, and I 
have to request that you will, on or before that date pay the 
sum of Rs. 600 (being the amoimt of such call in respect of the 
10 ^ares registered in your name in the books of the company) to 
the National Bank of India, Ltd. 

I am, Sir, 

Your obedient servant, 

J. Fernandez, Secretary, 
To, 

Mr. Jivanji Pragji, 

16, Churchgate Street, Bombay. * 

15th November, 1937. 


1^0. 118. 

Tlie Na^tioiial Bank of India Ltd., 

Bombay. 

llMdvod of Jivcmji Pragji the stun of Bs. 500 bdng tilt 


Stamp 
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amount of a call of Rs. 50 per share on 10 shares in the 
Bombay S. & W. Co., Ltd.^ 

£s. 500. 

Dosabhai Framji, 
Receiving Cashier^ 

The Form of Resolution will be more or less as 
under : — 

“Resolved that a call of Rs. 50 per share be and is hereby 
made upon the members of the company in respect of the amount 
unpaid on their shares and that the same be payable on or before 
the second day of June, 1937 to the Bombay office of company's 
bankers, the Bank of India Limited, Esplanade Road and that all 
calls unpaid by that date shall bear interest at the rate of nine 
per cent per annum from the day when same was payable until 
payment. 

The secretary is hereby instructed to issue the necessary call 
notices and arrange with the company’s bankers as aforesaid for 
the collection of the said call moneys. 

The form of endorsement on share-certificate is as 
follows : — 

“Certified that the first call of Rs. 50 per share due on the 
second day of June, 1937 making in all Rs. 250 paid up has been 
duly psdd.” 

For the All-India Trading Corporation Limited, 

R. Govindji & Sons, 
Secretaries and Managing Agents, 

Bombay, 6th June, 1937. 

CONVENIENT DAYS FOR MAKING CALLS 

With reference to correct and the most convenient 
days for making calls payable particularly at bankers, the 
Institute of Bankers, England in the report of the com- 
mittee appointed by them to deal with company applica- 
tion, allotment and call forms states that as the collection 
of these application money, allotment money and call 
money in case of large company entails very heavy work 
on bankers, it would be a great convenience if as few calls 
as possible were made payable on the first and last days 
of each month, on Saturdays and Stock Exchange settle- 
ment days, or during the first or last wedk of each half 
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year; They also suggest that it would be best before 
fixing these dates of payment, if the bankers are consulted. 
They also suggest that where allotment is to be made 
within a very reasonable time of the application, the 
practice of giving stamped receipts for applications may 
be avoided and instead there should be one receipt both 
for the application and allotment money. This would, in 
case of very large number of applications to be dealt with, 
save both time and unnecessary expense. They point out 
that in case of Government and other public loans such 
receipts for application money are seldom seen. They 
also advise that the form of remittance in connection with 
application, allotment and call money should be clearly 
indicated in the exact words in the letters of allotment 
and call letters. They state that a “ bearer cheque 
“ crossed ” not negotiable is the safest medium for remit- 
tance and it would also save an amount of labour in 
endorsing thousands of cheques received on account of 
remittances, if they have to be order cheques. 

What the Company can do as to Calls 

The Act lays down the following regulation in Section 
49 applying to calls : — 

A company if so authorised by its articles, may do any one 
or more of the following things, namely ; — 

(1) make arrangements on the issue of shares for a difference 

between the shareholders in the amounts and times at ' 
payments of calls on their shares; 

(2) accept from any member who assents thereto the whole 

or a part of the amount remaining impaid on any 
shares held by him although no part of that amount 
has been called up; 

(3) pay dividend in proportion to the amount paid up on 

each share where a larger amount is paid up on some 
shares than on others. 

Thus it will be seen that calls are virtually speaking 
claims made in instalments or otherwise for tiie balance 
of the impaid amount of a share made by the board of 
direCtims or the company prior to winding up, or by the 
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Jiquidator in the course of winding up of the company. 
As we have already seen that the articles provide for tte 
making and payment of calls generally and the Act on 
that point is silent. 

Seserve Liability 

Section 69 provides for what is known as “reserve 
liability ” in case of limited companies and runs as 
iollows : — 

“ A limited company may by special resolution determine that 
«ny portion of its share capital which has not been already called 
up shall not be capable of being called up, except in the event and 
tor the purposes of the company being wound up, and thereupon 
that portion of its share capital shall not be capable of being called 
up except in the event and for the purposes aforesaid.” 

Here it will be seen that either by original article 
or by a special resolution passed thereafter, the reserve 
liability or reserve capital may be created. We have 
already seen that a special resolution passed by a limited 
company in terms of Section 69 is irrevocable but reserve 
capital created by an article in the articles of association 
may be altered or revoked by a special resolution and 
the reserve capital called up (MaUeson v. The National 
Insurance Corporation, (1894) 1 Ch. 200). The reserve 
capital created by a special resolution cannot be even 
charged or mortgaged (Bartlett v. Mayfair Property Co,, 
(1898) 2 Ch. 28). 

The Position of a Call as a Debt 

A call once made becomes a debt (Section 21 (2) ) , 
ctherwise the liability to pay calls when made is not a 
■debt {Whittaker v. Kershaw, (1890) 45 Ch. D. 320). 
While the company is a going concern a shareholder may 
set off a call against the money due to hkn by titt com- 
ity or even against future calls but this eaxmot be (lone 
m ceimectlon with a debt which is payable at a future 
«iite (Adamson’s Case, (1874) L. B. 18 Eq. 670; re. thMiet 
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Lloyd dt Co., (1889) 41 Ch. D. 159; Habershom’s CatOf. 
(1868) L. B. 5 Eq. 286). If an agreement is made tbat 
calls shall be paid by future supply of goods it is invalid. 
(PeUatVs Case, (1867) L. R. 2 C. A. 527). If shargs are- 
mortgaged and mortgagee pays calls on them he is not 
entitled to recover the amount from the mortgagor unless- 
there is an agreement or express stipulation to that effect 
{Birdichand v. Standard Bank, (1918) 42 Bom. 159). If 
a transfer is made after a call is made knowingly the- 
liability is not transferred to the transferee {Odessa Tram- 
ways Co. V. Mendel, (1878) 8 Ch. D. 235, Bailey v. 
Birkenhead Railway Co., (1850) 12 Beav. 433). If an 
article is originally framed providing that the reserve- 
liability shall be created by special resolution that fact 
does not of itself create same unless such a resolution is- 
passed (MaUeson v. National Insurance Co., (1894) 1 
Ch. 200). A call irregularly made may be confirmed at 
a subsequent meeting which is regular (Austin's Case,. 
(1871) 24 L. T. 932). It has also been held that where, 
various groups of shareholders are arranging a compromise,. 
those shareholders who have paid their calls in advance 
must be treated as separate calls and their meeting should 
be separately called if the scheme of compromise affects- 
their position (United ProMent Assurance Co., (1910) 
W. N. 199). 

Calls on Different Classes of Shares 

It may be added here that in the case of many 
companies where shares of different denominatioms are^ 
issued such as preference, ordinary and deferred shares,., 
in order to distingui^ apd differentiate the ai^(»tioBH 
allotnmBt and call letters as well as r^ipts connected 
therewith, stationery of specified colour is used such as- 
white for preference shares, yellow for ordinary 
and {dak for deferred shares. Some comiranies frudher 
applicatirm, allotment and calb by print-^ 
iac on the ri^t-4mnd oemer of letters a small oBie<^ 
famdh inch Mock with letters auMi as A. F. far Api^raa- 
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tion Form, A. L. for Allotment Letters, C. 1. for first call, 
C. 2. for second call and so on. 

€aU List 

Though it is not quite necessary nowadays to prepare 
a call list because the usual form of the register, of mem- 
bers ^ves all the information that is necessary in many 
oases, such a list is prepared for convenience more or less 
in the form as given on the next page No. 447. 

LIEN ON SHARES 

A company can exercise a right of lien on shares if so 
authorised by its articles of association. It is the usual 
practice to reserve such powers in the articles. By virtue 
of this right the company is able to obtain a charge on the 
shares of any of its members for any debt due by the said 
member to the company {Bank of Africa v. SaUsbvry 
Oold Co., (1892) Ap. Cos. 281; Re. Macmurdo, (1892) 
W. N. 73). When the lien is given on shares it usually 
oxtends to dividends also. It may be mentioned that 
unless the article reserve this right the company has no such 
lien in common law {Murray v. Pinkett, (1845) 12 Ch. 
■and F. 764; Dunlop v. Durdop, (1882) 21 Ch. D. 683). 
When the articles reserve such powers, they also empower 
the company to enforce its lien by a sale. In such a case 
the purchaser of the shares will be placed on the register 
nnd the member whose shares have been sold, removed 
with respect to the said shares. It must be, however, 
noted that where a company has power both to forfeit 
ahares, and to enforce a lien, it cannot enforce its lien 
by a forfeiture. If the company wishes to exercise the 
power of forfeiture in respect of any debt in arrear, it 
ahould expressly reserve the power to forfeit shares for 
non-payment of any debt due to the company {Dunlop v. 
Dtadop, (18^) 21 Ch. D. 583). In case of a purchaser 
from the company, who has bought the shares on which 
calls w»e in arrear, and on which ^e company had 
«3Krdsed a lien, it was held that he was not liable on calls 
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bankers powers of 
attorney, etc. or 
for further calls. 
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in arrear, but was liable to have a fresh call made on him 
for fbe like amount {Bandt Gold Mining Co. v. New BdUciit 
Eerst^Umg, (1904) A. C. 165). In Bradford Bank Co. v. 
Briggs, (1886) 12 A. C. 29, where according to the articles, 
the company was to have a first and paramount lien over 
the shares for non-payment of calls, etc., and where a share* 
holder had mortgaged his shares against a loan by deposit 
at the bank and the bank had given due notice of such 
deposit to the company whose, shares they were and the 
shareholder in course of trading with the company there- 
after became indebted to the company, it was held that 
the company having notice of the deposit cannot claim to 
enforce the lien given by the articles for a debt incurred 
subsequent to the notice. It was held here that the bank 
which had given notice of this mortgage was not giving 
a notice of trust (S. 33) ; but only sought to affect the 
company in their capacity of traders with notice of interest 
of the bank (See also Mackeretk v. Wigan Coal & Iron 
Co., (1916) 2 Ch. 293). 

A lien on shares can be enforced even on trustees 
as the shares are on the register on their names and no 
notice of trust can be placed on the register and the logical 
consequence is that the lien cannot therefore be claimed 
on such shares on personal name of the trustees in respect 
of the debts due by the cestvi qid trust who is in reality 
the beneficial owner. 

A purchaser of shares which are subject to a lien 
is bound by it. The exercise of a lien makes the company 
a secured creditor in bankruptcy {In Re. Collie, Ex parte 
Manchester and Country Bank, (1876) 3 Ch. D. 481). 
The lien when given against the holder of the shares it 
ai^lies of comrse to the re^stered holder only {Pauls’' 
Trustees v. Justice, (1912) <S. C. 1303 Crt. Sesa.) 

In Be. W. Key <fc Son, Ltd., (1902) 1 Ch. 467, it 
was further decided that a company has no right to enter 
a note or memorandum either on their register or on the 
share-certificate as to its lien or claim on the said shares. 

A lien may be ti&en by altering the articles after 
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the issue of the shares {AUen v. Goldreef& of West Africa, 
(1900) 1 Ch. 656). 

The effect of the lien is that the company becomes 
a secured creditor as far as these shares are concerned 
in the case of bankruptcy of the shareholder {Re, ColUe, 
(1876) 3 Ch, D. 481). If the articles are properly worded 
the lien would extend to all liabilities, not only to those 
in respect of shares and may even apply to joint as well 
as several debt {Bentham Mills Spinning Co., (1879) 11 
Ch. D. 900). If, however, a debt is inciured on shares, 
say by making of a call after the date a transfer of share 
has been lodged, the lien cannot be enforced with respect 
to such a debt {Cawley & Co., (1889) 42 Ch. D. 209). 

Table A provides Articles Nos. 9, 10 and 11 which 
deal with the exercise of lien and the power of sale of the 
company which may be referred to in the Appendix C 
Vol II. The usual Clauses to be found in the Articles of 
Indian Companies are as follows : — 

Company’s lien on The company shall have a first and 

shares. paramount lien upon all the shares 

registered in the name of each member, 
whether solely or jointly with others, 
(Note : — Some companies also add the words 
“ and upon the proceeds of sale thereof ”) 
for his debts, liabilities and engagements 
on any account whatever to or with the 
company from him alone or jointly with 
any other person or persons, whether time ' 
for payment, fulfilment or discharge there- 
of, shall have actually arrived or not, and 
no equitable interest in any share shall be 
created expect ipon the footing and condi- 
tion that this clause is to have full effect, 
and where a share is held by more persons 
than one, the company dball have a lien 
thereon in respect of the debts, liabilities 
or engagements to the company from all 
or any of the holders thereof. The com- 
pany’s lien shall extend to all dividends 
and bonuses from time to time dedared 
in r^ect of all such shares. Unless oth^ 
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As to enforcing 
lien by sale. 


Application of pro- 
ceeds of sale. 


wise agreed, the registration of a transfer 
of shares shall operate as a waiver of the 
company’s lien, if any, on such shares. 

Note : — Some articles provide instead 

first and paramount lien” extending over 
'' all shares ” a lien only on all the shar^ 
other than fully paid up shares.” There 
is also a clause frequently inserted as 
follows : — The directors may at any time 
declare any share to be wholly or in part 
exempt from the provisions of this clause.” 

The shares of any member who may be 
indebted to the company may be sold by 
order of the directors, to satisfy the 
company’s lien thereon and be transferred 
into the name of the purchaser without 
any consent and notwithstanding any 
opposition on the part of the indebted 
member and or the joint holder or holders 
of any; and a complete title to the shares 
of any member alleged by the directors to 
be indebted to the company, which shall 
be so sold and transferred, shall be acquired 
by the purchaser by virtue of such sale 
and transfer against such indebted member 
and or his joint holder or holders, and all 
persons claiming imder him or them, 
whether he may be indebted to the 
company in point of fact or not; but no 
such sale shall be made until notice in 
writing of the intention to sell shall have 
been served on such member, his executors 
or administrators and default shall have 
been made by him or them in the pay- 
ment, fulfilment or discharge of such debts, 
liabilities or engagements for seven days 
after such notice. 

The net proceeds of any such sale shall 
be applied in or towards satisfaction of the 
said debts liabilities or engagements and 
the residue if any, paid to such member 
his executors, administrators or asdgns. 

Note : — IRie following clause is idso 
frequently added : — 

^ Upon any sale after forfeiture ox 
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for enforcing a lien in purported exendae 
of the powers hereinbefore given, the 
Validity of Sale. directors may cause the purchaser's name 

to be entered in the register in respect 
of the shares sold and the purchaser shall 
not be bound to see to the regularity of 
proceedings, or to the application of the 
purchase money and after his name has 
been entered in the register in respect of 
such shares the validity of the sale shall 
not be impeached by any person, and the 
remedy of any person aggrieved by the 
sale shall be in damages only and against 
the company exclusively.” 

There is an alternative clause on this 
as follows : — 

‘‘Any entry in the minute book of the 
company of the forfeiture of any shares or 
that any shares have been sold to satisfy a 
lien of the company shall be sufficient 
evidence as against all persons entitled to 
such shares, that the shares were properly 
forfeited or sold; and such entry, and the 
receipt of the company for the price of 
such shares constitute a good title to such 
shares and the name of the purchaser shall 
be entered in the register as a member of 
the company, and he shall be entitled to 
a certificate of title to the shares and shall 
not be bound to see to the application of 
the purchase money nor shall his title to 
the said shares be affected by any 
irregularity or invalidity in the proceedings 
m reference to the forfeiture or sale. The 
remedy of the former holder of such 
shares and of any person claiming under 
or through him shall be against the 
company in damages only.” 

Another alternative clause is as follows : — 

No purchaser shall be bound or concerned to inquire into tihe 
application of the purchase money or the regularity of the sale 
t)ut the remedy of any one injured by a sale wrongfully made hi 
purported exercise such power of sale shall foe m damage apdnst 
the company only. 
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Declinatioii of Notice of Lien or Charge 

It should be further noted that a company whicfo 
receives a notice of any lien or equitable interest must 
according to Sec. 33 decline to recognise it. This section; 
lays down that no notice of any trust expressed, implied,, 
or constructive, shall be entered on the register or be 
receivable by the registrar. Thus the company is not. 
concerned or bound to recognise a trust or equitable interest 
and usually when such a letter is received from a banker- 
or others, the practice is to send a formal answer in more* 
or less the following form : — 

The Bombay Trading Co., Ltd., 

Esplanade Road, Fort, 
Bombay, 12th January, 1937.. 

The Manager, 

Bank of Bombay and Calcutta Limited, 

Hornby Road, Bombay. 


Dear Sir, 

I am in receipt of your letter of the 10th instant whichi 
purports to be a notice of the deposit of certain certificates of 
shares of this company with your Bank. In reply I have to inform’ 
you that the company and its officers are unable to recognise, or 
in any way act upon any such notice or communication. 

I have therefore to return the said communication herewith.. 

For The Bombay Trading Co., Ltd. 

Pestonji F. Dinshaw, 

Secretary.. 

The above section no doubt lays do-wn the rule- 
very necessary for the protection of companies which is- 
frequently reiterated in the articles. It must be however 
noted that though the company is not bound to recognise 
any equitable interest, the Court will protect and enforce- 
rights of this character. In one case an equitable- 
mortgagee of shares was held to be entitled to sue the 
company for the recovery of dividend payable in respect 
of mortgaged shares (Binney V. Ince Hall Coal Co., (1866> 
35 L.J. Ch. 863). 
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Position of Equitable Mortgagee 

In a Privy Council case an equitable mortgagee of 
shares was held entitled to priority over the company 
which had attached under a decree the shares for a debt 
incurred by the shareholder after the date of the equitable 
mortgagee in spite of the fact that the company had no 
notice of the charge {Bank of N. T. Butterfield & Son v, 
•GoUnsky, (1926) A. C. 733). In a House of Lord’s case 
the bank gave notice to the company of the deposit of 
shares as security against advance made by the bank and 
though the company had the first and paramoimt lien by 
its articles on the shares for debts due to it, it was held 
that for any money advanced, or debt incurred after the 
notice by the bank to the company, the company was not 
to have a priority {Bradford Banking Co. v. Briggs, (1887) 
12 A. C.2Q] Reardon v. Provincial Bank of Ireland, (1896) 

1 Ir. R. 532 C. A.; Binney v. Ince Hall Coal Co., (1864) 35 
-L. J. Ch. 363). 

'Company’s Lien 

Lien, generally speaking, under the ordinary law of 
■contracts, gives a right to the creditor to detain the 
article, but does not give him the right to sell same 
.and what is therefore to be done is that the creditor 
should file a suit and obtain a decree, which decree he 
■could enforce against the property on which he has exercised 
the lien. In case of joint stock companies however the' 
.-special article which provides for this lien also gives power 
■of sale, so that there is no difficulty in this connection. 
However, it has been held, in England, that the right of 
lien as given to a joint stock company is not a right of 
retaining, but amounts to an equitable charge upon the 
^shares which involves the right to sell and thus the company 
■has the right to sell whether the articles expressly provide 
for it or not {General Exchange Bank Re. Lewis, (1871) 6 
-Ch. 818 ; Everitt v. Automatic Weighing Machine Com- 
:pany, (1892) 3 Ch. 506). It has been however held that 
sthough the company can enforce a lien by the sale of a 
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share, it has no power to forfeit the share for non-payments 
of any debt due to the company {Hopkinson v. Mortimer Sc 
Co., (1917) 1 Ch. 646) . When the company enforces thiy 
right to sell, all that it is boimd to do is to place the- 
purchaser on the register of members and such a registere<E 
member has no right to see to the obligations attached tO' 
the pmchase money. Company’s lien is an equitable- 
mortgage and is assignable {Everitt v. Automatic Weighing' 
Machine Co., (1892) 3 Ch. 506). The lien is lost if the- 
company registers a transfer of shares which are subject to* 
the lien (Higgs v. lissom Tea Co., (1869) L. R. 4 Exch.. 
387). We have seen that where the articles contain what, 
is commonly known as “ exemption clause ” which relievesj 
the company from the obligation to take notice of equities 
in relation to its shares, the company can exercise its lien 
even if the shareholder was a trustee. This “ exemption; 
clause” is a part of the specimen articles of associationi 
which we have given above and the words “ and no equitable 
interest in any share shall be created except upon the 
footing and condition that this clause is to have full effect 
covers that point. Lord Coleridge, C.J., sitting in the Court, 
of Appeal in Re. Perkins, (1890) 24 Q. B. D. 613 stated 
that “ it seems to me extremely important not to throw any 
doubt on the principle that companies have nothing what- 
ever to do with the relations between trustees and their 
cestuis que trust in respect of the shares of the company. 
If a trustee is on the company’s register as a holder of 
shares the relations which he may have with some other 
person in respect of the shares are matters with which the 
company has nothing whatever to do; they can look only 
to the man whose name is upon the register. It seems to- 
me that if we were to throw any doubt upon that rule, we- 
should make the carrying on of their business by joint stock- 
companies extremely difficult, and might involve those- 
companies in very serious questions, and the ultimate result, 
would be anything but beneficial to the holders of shares* 
in such companies themselves.” 

The li^ is generally enforced by a sale of tiie shares 
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and articles which specially provide for a lien also ^ve 
power to the company to enforce the same on default by 
sale. In the absence of such power in the articles it may 
be necessary to apply to the CJourt. It may, however, 
happen that the articles provide that, in case the mortgagee 
takes a mortgage with notice of the company’s lien, his 
claim shall be postponed, then, the regulation will hold good. 
Even if the article provides that a member may be com- 
pelled to sell his share against which the lien is applied at a 
price less than their value the clause is valid (PhiUvps v. 
Manufacturers Secwities, (1917) 86 L. J. Ch. 305). 

LIEN ON TRUST SHARES 

The rule which says that when shares are held by 
trustees in their personal name, the company can exercise 
the lien given to it by articles on these shares for the 
debt of the trustees themselves is of limited application. 
Thus where the company has notice that these shares 
registered in the name of a particular person were trust 
property and that that person was a trustee, they cannot 
assert a lien against a trustee who may be indebted to 
the company and on the same principle they cannot decline 
to register a transfer of the shares by the trustees in due 
course of acting on the trust because the company wants 
to preserve its lien on one of the trustees indebted to it 
{Mathieson v. Groruyw, (1929) 46 T. L. R. 604). Neither 
can the company assert a lien on the shares held in the 
name of the trustees for the debts owing to it by the ces~ 
tui que trust {Be. Perkins, (1890) 24 Q. B. D. 613). 
If the company knew, when it makes advance, tiiat the 
shares were held in trust, the lien cannot be enforced against 
the trustees who held the shares {Mackereth v. Wegan Coal 
and Iron Co., (1916) 2 Ch. 293). When the articles stated 
that the lien is to be exercised against “ holders of shares ” 
it means registered holder (Paul’s Trustees v. Justice, 
(1912) S. C. 1303 Court of Sessions). The purchaser of 
shares against whom li^ is claimed by ^ conq^y haB^a 
right to require the company to first exerdse its ri|^t 



456 


INDIAN COMPANIES MANtTAL 


against shares which are remaining in the hands of a vendor 
and then for the surplus if any, to resort to lien on the 
shares sold to the purchaser ((?roy v. Stone, (1893) 69 
L. T. 282; TF. N. 133). We have seen that a lien may be 
taken by altering the articles after the shares are issued, 
but that will not apply against a transfer which was lodged 
before the resolution creating the lien by the articles is 
passed {McArthur v. Gulf Line, (1909) S. C. 732 Court of 
Sessims). It is usual for companies to lend money on the 
security of the lien unless the articles forbid them from 
doing so {National Bank Wales, In re. Cory’s Case, (1899) 
2 Ch. 629). 

Minors and Married Women as Shareholders 

As we have noticed in a prior chapter in the case of 
a minor or an infant that the directors ought not to allot 
shares to him, because though an infant may become a 
member, that membership would be subject to his right 
to repudiate the shares when he attains majority. Till 
disaffirmed the infant’s contract is valid {Capper’s Case, 
(1868) 3 Ch. App. 458; Pugh & Sharman’s Case, (1872) 13 
Eg. 566; Re. Laxon & Co., (1892) 3 Ch. 555; Lunsdon’s 
Case, (1868) 4 Ch. 31; Symon’s Case, (1870) 5 Ch. 298; 
DvbUn & Wicklow By. Co. v. Black, (1852) 8 Ex. 181). 
The minor also should not subscribe to the memorandum 
of association, for although the registrar’s certificate is 
conclusive evidence that the company is duly registered, the 
registrar would refuse to accept the memorandum, or grant 
the certificate of incorporation if he had reason to believe 
that the memorandum was not signed by adults. The 
company itself has power to refuse to accept the minor as a 
shareholder or transferee of shares {Symon’s Case, (1870) 
5 Ch. App. 298; Castdlo’s Case, (1869) 8 Eg. 604) 
and should do so as a matter of duty particularly 
where the liability for payment of calls is carried by the 
shares {Dublin & Wicklow RaUwdy Company v. Black, 
(1852) 8 Exck. 181). If the company transferred shares 
to a minor, it can repudiate the same if it was not aware 
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■of this fact and the transferor would be held liable by 
being restored to the register of members or list of con- 
tributories (Symon’s Case, (1870) 5 Ch. App. 298; Costello’s 
■Case, (1869) 8 Eq. 504; Massey & Gnffin’s Case, (1907) 

1 Ch. 582). For directors to allot shares to an infant 
knowingly is a misfeasance {Be. Wilson’s ex parte, 
Crenver &c. Co., (1873) 8 Ch. App. 45). When the infant 
repudiates his shares on attaining his majority he can 
recover any sums he has paid to the company in respect of 
these shares, provided he has derived no benefit from the 
shares {Hamilton v. Vaughan Sherrin Co., (1894) 3 Ch. 
589; overruled by Steinbarg v. Scala {Leeds) Ltd., (1923) 

2 Ch. 452). But it has been held that if he insists on re- 
taining the shares, he retains them with all obligations 
attaching to them even while he happens to be an infant, 
such as the liability for calls {Cork & Bandon Railway 
•Company v. Cazenove, (1847) 10 Q. B. 935). This means 
that as long as he does not repudiate the shares he is a 
member of the company both for the benefits and burdens 
{Lumsden’s Case, (1868) 4 Ch. 31; Re. Laxon & Co., 
No. 2, (1892) 3 Ch. 555). This repudiation must be done 
■ either during minority or within a reasonable time after 
attaining majority. What amounts to a reasonable time 
would naturally vary according to the circumstances of 
• each case, but the rule which is followed is that the receipt 
vof benefit would determine the right to repudiate after 
attaning majority. In some cases one or two years’ delay 
has been considered sufficient to put an end to the right, 
but in others nearly three years’ delay was allowed 
{Ebbett’s Case, (1870) 5 Ch. 302; Mitchell’s Case, (1870) 9 
Eg. 363; Hart’s Case, (1868) 6 Eq. 512). In one other 
•exceptional case a woman who had received no benefits 
under a settlement was permitted to repudiate after thirty- 
. seven years {Ferrington v. Forrester, (1893) 2 Ch. 401). 
Where a transfer is repudiated either by the minor or the 
■company the transferrer is restored on the register of 
.members or the list of contributories {Capper’s Case, (1868) 
•3 Ch. 458; Westons Case, (1870) 5 Ch. 614; CasteUo’s Case, 
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(1869) 8 Eq. 504; Symon’s Case, (1870) 5 Ch. 298). The- 
fact that the transferrer was ignorant to the minority of the* 
transferee would make no difference {Litchfield’s Case, 
(1849) 3 De. G. & Sm. 141; Maun’s Case, (1868) 3 Ch. 
459), where a purchaser who has not taken the shares ott 
his own name procures the transfer to be on a minor’s 
name with the result that the party transferring remains 
liable as the shares the purchaser will be bound to in- 
demnify the transferrer and that where the minor happens 
to be beneficial owner of the shares {Maitland’s Case, 
(1868) 38 L. J. Ch. 554.] Edwards Case, (1869) W. N. 211). 
In another case where a director procured allotment of 
shares to his infant children and when the company went 
into liquidation they were still infants, he was held liable 
to make good the loss caused to the company by the latter’s 
inability to enforce calls {Crenver Co., ex parte Wilson, 
(1873) 8 Ch. 45). Where a parent applied in the name 
of a minor son, the parent was put on the list of contribu- 
tories {Redchardson’s Case, (1875) 19 Eq. 589), transfers 
of shares by infants can only be made in accordance with 
an order of a Court of competent jurisdiction. 

As to a married woman she may subscribe to a 
memorandum of association. As long as a married woman 
has her own separate property there is no reason why she 
should not hold shares in her own right independently of 
her husband. Formerly it was the practice of some com- 
panies to ask the husband to join when a married woman 
applied for shares to be transferred to her, but now this 
practice is practically non-existent. There were also 
articles in some old companies which authorised directors to* 
refuse, if they so thought fit, the transfer to a married 
woman and thus they were not boimd to admit a married 
woman as a member unless they accepted her for reasope 
of their own. 

JOINT-HOLDERS OF SHARES 

There is no objection to shares being held jointly by 
two or more persons and one of the joint holders may be 
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a corporation. Under the Indian Companies'' Act, 1013 
it is pro'vided by S. 2 (13) that where two* or more persons^ 
hold one or more shares in a company jointly, they shall 
for the piupose of the definition of a priTate company be- 
treated as a single member. When one of the joint holders 
die the survivors are entitled to the shares, but before they 
are allowed to transfer these shares, or deal with them im 
any other way, they must be required to produce e'vidence* 
of the death of the former co-owner. When the articles- 
are properly worded a lien on shares jointly held may apply 
both for the joint as well as several debts (Bentham Mills- 
Spinning Co., (1879) 11 Ch. D. 900). 

The articles generally pro'vide as to how these joint, 
holders of shares should vote and most of them state that 
the first named joint holder on the register shall exercise 
such power. In this case the joint holder who is entitled 
to vote can also give a proxy without the concurrence of 
other joint holders. In case of a requisition to call a. 
general meeting all the joint holders of shares should join 
by signing it, unless the articles specifically authorise one 
to sign for all and in absence of such an article, the signa- 
ture of one on behalf of all is of no avail {Patent Wood Keg’ 
Syndicate v. Pearse, (1906) W. N. 164). In one case where 
the articles provided that only the member first named 
could vote, the Court with a view to protect the voting; 
rights of joint holders ordered the names to be so entered, 
in the register that in respect of some of the shares one 
name came first and in ct^e of the others the other 
member’s name was entered first {Bums V; Siemens Brothers 
Dynamo Works, (1919) 1 Ch. 225; In Be. Hobson^. 
Houghton & Co., (1929) 1 Ch. 300). In case of qualifica- 
tion of a director, shares held by him jointly ■with anotiier 
person are sufficient for the purpose of meastning his- 
qualification unless the Articles provide for sole holding 
{Dunstter’s Case, Re. Glory Paper Mills, (1894) 3 Ch.. 
473). 

Where there are joint holders the transfer must be^ 
signed by all to be effective and in ease the signature be 
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-^ny one is failed the whole transfer will be void {Barton v. 
London and North Western Bail Co., (1890) 24 Q. B. I>. 
77). The joint holders can arrange to get their names 
entered in the register in whatever order they like {Bums v. 
^Siemens Bros. Dynamo Works Ltd., (1919) 1 Ch. 225). 

» SPECIMEN ARTICLES FOR JOINT- 
HOLDERS 

"The first named If any share stands in the names of two 

of join t-holders or more persons, the person first named in 
d e e m e d sole the register shall, as regards receipt of 
-holder. dividends or bonus, or service of notices 

and all or any other matters connected 
with the company, except voting at 
meetings and the transfer of the share, be 
deemed the sole holder thereof, but the 
joint-holders of a share shall be severally 
as well as jointly liable for the pasonent 
of all instalments and calls due in respect 
of such share, and for all incidents thereof 
according to the company's regulations. 
Death of one or * In the case of the death of any one or 
more joint-holders more of the persons named in the Register 

•of shares. as the joint-holders of any share, the sur- 

vivor or survivors shall be the only persons 
recognised by the company as having any 
title to or interest in such share ; but 
nothing herein contained shall be taken to 
release the estate of a joint-holder from 
any liability on shares held by him jointly 
with any other person. 

In some companies the following specimen article 
^nppears : — 

Any one of joint- If any share stands in the names of two 

iholders deemed or more persons, any one of them shall, as 

.rsole holder. regards receipt of dividends or bonus, 

service of notice and all or any other 
matters connected with the company, 
except voting at meetings and the transfer 
of shares be deemed the sole holder there- 
of but the joint-holders of a share shall 
be severally as well as jointly liable for 
the payment of all instalments and calls 
due in respect of such shares md for sdl 
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incidents thereof according, to the company's ' 
regulations. 


An alternative set of articles used by some companies < 
take the following form : — 


Joint-holders. 


Liability several as 
well as joint. 


Survivors of joint- 
holders only re- 
cognised. 


Receipts. 


Who entitled to 
certificate, votes, 
Ac. 


Where two or more persons are the* 
holders of any i^iare they i^iall. be deemed . 
to hold the same as joint tenants with, 
benefit of survivorship, subject to the pro- 
visions followng : — 

(а) The company shall not be bound to-* 
register more than three persons as . 
the holders of any i^are. 

(б) The joint-holders of any i^are shallX 
be liable, severally as well as jointly, 
in respect of all payments which 
ought to be made in respect of sucht 
shares. 

(c) On the death of any of such joint-- 
holders the survivor or survivors - 
shall be the only person recognised 
by the company as having any title “ 
to such shares; but the directors^ 
may require such evidence of death, 
as they may deem fit. 

(d) Any one of such joint-holders may 
give effectual receipts for any divi-- 
dend, bonus or return of capital 
payable to such joint-holders. 

(e) Only the person whose name stands 
first in the register of members as 
one of the joint-holders of any share- 
shall be entitled to deliver of the 
certificate relating to such share, or- 
to receive notices from the company,., 
or to attend or vote at general* 
meetings of the company, and any 
notice given to such person shall be 
deemed notice to all the joint- 
holders : but any one of such joint- 
holders may be appointed the pro:^ 
of the person entitled to vote aon 
behalf of the said joint-holders, andl 
as such prosy to attend and vo^ at» 
general matings of the company. 
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SHMtES WITH EXECUTORS AND 
ADMINISTRATORS 

When a deceased has left shares with a personal 
^representative, viz., the executor or administrator, it is the 
•duty of such personal representative to see that before pay- 
ing away legacies, he keeps back suflBcient cash with a view 
to meet the liability by way of calls on these shares. This 
'has to be particularly done when the winding up is pending 
*and where he does not do so, he will have to make good 
dhe money to the liquidator himself {Taylor v. Taylor, 
(1870) 10 Eq. 477 : Be. Bewley, Re. Jejferys v. Jefferys, 
•(1871) 24 L. T. 177). Generally when the company has 
? 5 one into liqvddation, the Court will set aside a sum, in an 
.administration action to meet the liability on the shares 
•on amount impaid, even though no calls have been made, 
but where the company has not gone into liquidation, the 
♦Court will not order a sum to be set aside and the legal 
;Tepresentafive will be fully protected if he pays out the 
amoimt to the heirs and persons entitled under an order 
•of the Court in an administration action {King, Be. MeUor 
V. SotUh AustraUan Land Co., (1907) 1 Ch. 72) . See also 
jn Be. Ghriffiths, (1880) W. N. 159). The usual practice 
lor the executors and administrators is to distribute the 
assets after giving statutory advertisements. If they did 
mot know of the ehares at the date of distribution they 
wirould be protected, but not otherwise {BtisseU’s Executor’s 
*Case, (1871) IS Sol. J. 790^ Cole’s Executor’s Case, (1871) 
15 Sol. J. 711; MaxkwelVs Case, (1873) 21 W. B. 135)! 
Here the executors also will be put on the list of contributors 
an their capacity as executors so that if there are any 
further assets, they could be utilised for the meeting of 
’this liability. If the moneys were paid away to reinduaiy 
legatees by the executors or administrators, they may be 
jecovered, together with the cost and expenses incurred 
iby the personal representatives in relation to the shares, 
if at the time ^of making payment the liability was a mere 
♦contingent -claim winch bad not ripened into a debt, i.e., 
ithere was no winding up and no call had been made but 
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mot in any other case. {Whittaker v. Kershaw, (1800) 
45 Ch. D. 320; Jervis v. Woljerstari, (1874) 18 Eq. 18). 
Even though executors are not on the register of memhers 
they can give notice of dissent in reconstruction. 
{Llewellyn v. Kasintoe Rvbber Estates, (1914) 2 Ch. 670) 
Of course, they are not liable for the payment of unpaid 
calls even though they are placed on the register of 
members without their consent {BucharJs Case, (1879) 
4 Ap. Cos. 549), articles usually give powers to the legal 
personal representatives to vote at meetings on proof of 
transmission and the Courts are inclined to construe same 
liberally {Marks v. Financial News, (1919) W. N. 237). 
Though a single executor can sign on behalf of himself 
and his co-executors, that cannot be done if they are 
registered as shareholders and in such cases all must sign 
for effecting a transfer {Barton v. North Staffordshire 
Railway Co., (1888) 38 Ch. D. 458; Barton v. L. N.-W. 
Railway Co., (1889) 24 Q. B. 77). Where executors 
transfer shares to one of their number such a transfer 
will be treated as prima fade regular {Grundy v. Briggs, 
(1910) 1 Ch. 444). Generally articles provide for notices 
of meetings to be sent to the legal personal representatives 
of the deceased shareholder, but where there is no such 
provision, the representatives are not entitled to any notice 
{AUen V. Gold Beefs of West Africa, (1900) 1 Ch. 656). 
The position of legatees who accept a legacy of shares 
will be that they are liable to indemnify the personal 
representative, but they can notwithstanding exercise 
their option of disclaiming the shares, because the mere 
fact that they have obtained a notice in lieu of distringas 
on the strength of an afSdavit, stating liiat they believe 
they are interested in the shares, does not preclude them 
from exercising this right of disclaimer {Hobhs v. Wayet, 
<1887) 36 Ch. D. 256). 

{LOANS ON SHARES 

Brequently loans are ^ven by bankers and others 
•on shares and debentures of joint stock companies. Tlxe 
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most simple form of these loans is where the certificatee- 
are deposited with blank transfers and an agreement verbal 
or written is made to the effect that they are to be treated 
as securities for the payment of money advanced. Where 
time is fixed it applies, otherwise the loan will be treated 
as repayable on demand {Deverges v. Sandeman Clark <fe 
Co., (1902) 1 Ch. 579). If the loan is not repaid on 
demand or on expiry of the time after prior notice is 
given, the mortgagee can sell the shares and recover the 
money {Tucker v. Wilson, (1714) I. P. Wms. 261). The 
danger of taking blank forms of transfer lies in the fact 
that the borrower may by some fraud obtain duplicate 
certificates and pledge them twice over with some other 
lender. In such a case if the other lender gives prior notice 
to the company of this pledge he obtains priority over 
the original lender. The other risk is that a good many 
articles of association of companies contain a clause to- 
the effect that the company itself will have a first and' 
paramoimt lien over the shares for all that is due to it by 
the shareholders as we have already seen under the heading" 
of ‘ lien on shares.’ If therefore the borrower as a 
shareholder of the company concerned owes money to the 
company as well as to the lender, who, without investigation, 
happens to advance money on these blank transfers, he' 
may ultimately find that his security is either worthless, 
or not of much value, owing to the fact that the company 
has a first and paramount right over the proceeds. It 
has been held that a foreclosure can be obtained in cases 
where shares or debentures have been deposited, particularly 
where they are not transferable by mere delivery as in case 
of share warrants or bearer debenture bonds {Harold v. 
Plenty, (1901) 2 Ch. 314; General Credit Co. v. Glegg, 
(1883) 22 Ch. D. 549). The deposit of a debenture bond: 
amounts to a pledge and not to a mortgage and in such 
cases, sale would be the proper remedy and not foreclosure' 
{Cartar v. Wake, (1877) 4 Ch. D. 606). 

We have seen above how blank transfers from the- 
lender’s standpoint are not safe and thte usual practice: 



MXMMSBBHSP XMP k COMTAKT 465 

is, as followed by many banks, viz., to get the on 

which the amount is advanced transferred to the name of 
the banker, or one of bank nominees, subject to the repay- 
ment of the loan . The banker thus secures what is kno^ 
as a legal as well as equitable right, and thus, the question 
of the first and paramount lien of the joint stock com- 
pany concerned does not arise. This can of course be 
done in cases where the shares are fully paid, as in the 
case of partly paid shares the lender is confronted with 
the risk of having to pay calls on these shares which he 
may not be able to recover from the borrower in case 
the borrower’s financial position becomes unsound. 

With reference to blank transfers, as we noticed above, 
the case in point is Bradford Bank Co. v. Briggs, (1886) 
12 A. C. 29 where according to the articles, the com- 
pany was to have a first and paramount lien over the 
shares for non-payment of calls, etc., and where a share- 
holder had mortgaged his shares against a loan by de- 
posit at the bank and the bank has given due notice of 
such deposit to the company whose shares they were and 
the shareholders in course of trading with the company 
thereafter became indebted to the company, it was held 
that the company having notice of the deposit cannot 
claim to enforce the lien given by the articles for a debt 
incurred subsequent to the notice. It was held here 
that the bank which had given notice of this mortgage' 
was not given a notice of trust, but only sought to effect 
the company in their capacity of traders with notice of 
interest of the bank (See also Mackeretk v. Wigon Coed 
and Iron Co., (1916) 2 Ch. 293). 

In the case of forged transfers, if the banker gets 
same transferred to his name, or that of his imminee, 
unconscious of this fact, and thereafter, sells the share on 
failure of the customer, he would be personally liable 
to the purchaser, as the forged transfer gives no title. 
The purchaser has also the right to recover damages frmn 
tiie company, on the footing that he relied on tiie certificate 
issued by the company to ^e bank {Bahia emd S.' F. My. 

30 



466 


INDIAN COMPANIES MANUAIi 


Company, (1868) 3 Q. B. 584 at page 695). Here also 
in case tiie company has to pay damages, it would in turn 
claim same from the bank as indemnity, whereas the 
banker’s claim against his customer would most probably 
be worthless. In Hazarimall Shohanlal v. Satish Chandra 
Chose, (1919) 46 Col. 331, Chavdhuri, J., held that 
(a) a bona fide purchaser of shares from a person, who 
is in possession of them by fraud, does not acquire a good 
title to them and (b) share-certificates passing from hand 
to hand with blank transfer deeds do not thereby become 
negotiable instruments. 

In Bombay the Appeal Court in Abdid Vahed Abdul 
Karim v. HusanaXi Ghasia, (1926) 28 Bom. L. B. 562, 
laid down that the registered owner of shares by handing 
over share-certificates with a blank transfer duly signed 
by him to another person, does not represent to the world 
that such a person is entitled to deal with the shares and 
therefore a bona fide purchaser from such a person does 
not acquire a good title to such shares. In this case the 
English cases, viz., France v. Clark, (1884) 26 Ch. D. 257, 
and Fox v. Martin, (1895) 64 L. J. Ch. 473, were followed. 
In Maneckji Bharucha v. WadUal Sarabhai & Co., (1926) 
28 Bom. L. B. 777, the Privy Council decided however 
that shares of a company are “ goods ” within the meaning 
of Sec. 76 of the Indian Contract Act, 1872. Now they 
are goods under Sec. 2(7) of the Indian Sale of Goods 
Act, 1930. In case, therefore, shares are sold with a blank 
transfer and a cheque is paid by the purchaser in payment 
thereof, in the event of the said cheque being subsequently 
dishonoured, the lender can only sue to recover either on 
the dishonoured cheque or on the original value of shares. 
He has no lien or claim on the shares as such. As soon 
as the shares were sold, and share-certificates with the 
blank transfer were handed over to the buyer, tlie goods 
became ascertained goods and the property passed. With 
respect to the rule of the Bombay Stock ^change that, 
in case the cheque paid against purchase of shares is dis- 
honoured, the shares are to be returned to the vendor, or 
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resold the following day, their Lordships held tiiat ^ 
said rule was not intended to make delivery of the share- 
certificates conditional on pa3rment. The real purpose of 
the rule according to them was not for the purpose of 
perfection of the contracts, or the passing of the property, 
but for estimating promptly the damages resulting from 
the purchaser's failure to, pay for the shares bought and 
accepted. 

Forms of articles of Table A and others on share 
capital, calls, transfer and transmissions, forfeiture and 
share warrants 

The numbers given against each article are those assigned 
to each clause in the Table A. 

Shares 

Table A — Clause 3 : — Subject to the provisions, if any, in 
that belialf of the memorandum of association of the company, 
and without prejudice to any special rights previously conferred 
on the holders of existing shares in the company, any share in 
the company may be issued with such preferred, deferred or other 
special rights, or such restrictions, whether in regard to dividend, 
voting, return of share capital, or otherwise as the company may 
irom time to time by special resolution determine. 

l^OTB In connection with this it may be noted that ordinarily 
and in practice, it is usual in case of Indian companies 
to place imder the heading capital and increase and 
reduction of capital” or under the simple hauling of^ 
‘^capital clauses” articles relating to the amount of 
authorised capital of company and its division into 
shares, also the conditions under which new Glares may 
be i^ed and increased, reduced and sub-divided. Thes^ 
clauses are more or less on the following footing : — 

Capital and Increase and Rednc^on of Capital 

AMOUNT OF CAPITAL 

"The capital of the company shall consist of Rs............. 

<iivided into shares of Bs... each. 

BOARD'S POWERS AS TO ALLOTMENT 

" At present about .share will be offered for sobscrip- 

and allotment, the remaining shares- being offered,^ at . as^ 
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tittle or and in such number or numbers and at such price 

(with an eye to the market price of the day) and for such purpc^ 
or purposes as to the board of directors may seem fit in their 
sole discretion, all the shares (both those now issued and those 
issued in future) having as to capital, profit sharing, voting and 
other things equal rights with each other, with power to divide 
the shares in the whole or part of the capital for the time being 
into several classes and to attach thereto respectively any preferen- 
tial, qualified or special rights, privileges or conditions but so 
that where shares are issued with any special or preferential righfs 
attached thereto, such rights shall not be alterable otherwise than 
pursuant to the provisions on that behalf of the Articles 
Association*' 

INCREASE OF CAPITAL AND HOW CARRIED INTO 
EFFECT 

“ The board of directors may, with the sanction of the 
company in general meeting (here ‘‘by special or extraordinary 
resolution” may be added if required) from time to time increase 
the capital of the company to any amount by the creation of 
new ^shares, as they may deem expedient. The new shares shall 
be issued upon such terms and conditions and with such rights 
and privileges annexed thereto, as the board resolving upon the 
creation thereof shall direct, and in particular, such shares may be 
issued with a preferential or qualified right to dividends, and in 
the distribution of assets of the company, and with a special or 
without any right of voting and the board resolving upon the 
ereation of the shares may direct that the same or any of them 
be offered in the first instance to all the then members, in 
proporticm to the amoimt of the capital held by them, or make 
any other provisions as to the issue and allotment of the new 
iiiares. The company may also exercise any of the powers 
eoiiferred by Section 50 of the said Act.” 

Note : — 


SAME AS ORIGINAL CAPITAL 
“ Except so far as otherwise provided by the conditions of 
issue or by these presents, any capital raised by the creation oi 
new shares, shall be considered as part of the initial capital and 
shall be subject to the provisions herein contained with reference 
to the payment of calls and instalments, transfer and transmission^ 
forfeiture, lien, surrender, voting and otherwise.” 

REDUCTION OF CAPITAL 

"The company may, from time to time (h^ "by i^pecial 
m extraordinary resdution’’ may be iff required) reduce 



ummssBmp ow a <x>HFAirr 


m 


its capital in any manner for the time being auth<Mrised by bw, 
and in particular, capital may be paid off on the footing that 
it may be called up again or otherwise. This Article is not to 
derogate from any powers the company would have, if it were 
omitted.” 

SUB-DIVISION OR CONSOLIDATION OF SHARES 

“The company may, from time to time by (here “by special 
or extraordinary resolution” may be added if required) ^[)ecial 
resolution, sub-divide or consolidate its shares or any of them and 
the special resolution whereby any share is sub-divided or any 
shares are consolidated, may determine that, as between the holders 
of the shares resulting on such sub-division or consolidation, one 
or more of such shares, shall have same preference of special 
advantage as regards dividend, capital, voting, or otherwi^ over 
or as compared with the other or others.” 

MODIFICATION OF RIGHTS 

“Whenever the capital, by reason of the issue of preference 
shares or otherwise, is divided into different classes of shares, all 
or any of the rights and privileges attached to the different classes 
of shares in the capital for the time being of the company, may 
be modified, commuted, affected or abrogated, by agreement 
between the company and any person purporting to contract on 
behalf of that class, provided such agreement is confirmed by an 
extraordinary resolution passed at a separate general meeting of 
the holders of the shares of that class, and all the provisions 
hereinafter contained as to general meeting shall mtUaiis mutandis, 
apply to every such meeting but so that the quorum thereof sball 
be members holding or representing in person or by proxy one- 
fifth of the nominal amount of the issued shares of the clas^ 
This article is not to derogate from any powers the company would 
have if it were omitted.” 

Frequently separate articles are put under the separate heading 
such as the following : — 

SUB-DIVISION AND CONSOLIDATION OF SHARES 

“ The company may (here “ by special or extraordinary 
resolution” may be added, if required) sub-divide or by ordinary 
resolution consolidate its shares or any of them. 

“ The resolution whereby any share is sub-divided may 
determine that as between the holders of the shares resulting from 
such sub-division one or more of such shares have some 
preference or i^ial advantage as r^^ank dividend, capitsd; votini| 
or otherwise over or as compared with the others or oth^.” 
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Table A— Clau^ 4 : — at any time the share capital is 
divided into different classy of shares, the rights attached to 
any class (unless otherwise . provided by the terms of issue of the? 
shares of that class) may .be varied with the consent in writing 
of the holders of three-fourths of the issued shares of that class, 
or with the sanction of an extraordinary resolution passed at a 
separate general meeting of the holders of the shares of the class* 
To every such separate general meeting the provisions of these 
regulations relating to general meetings shall mutaiis mutandis 
apply, but so that the necessary quorum shall be two persons at 
kast holding or representing by proxy one-third of the issued 
shares of the class. 

Table A — Clause 5 : — No share shall be offered to the public 
for subscription except upon the terms that the amount payable 
on application shall be at least five per cent, of the nominal 
amount of the shares, and the directors shall, as regards any allot- 
ment of shares, duly comply with such of the provisions of 
Sections 101 and 104 of the Indian Companies Act, 1913, as may 
be applicable thereto. 

Table A — Clause 6 : — ^Every person whose name is entered 
as a member in the register of members shall, without payment, 
be entitled to a certificate under the common seal of the company 
specifying share or shares held by him and the amount paid up 
thereon; provided that in respect of a share or shares held jointly 
by several persons, the company shall not be bound to issue more 
than one certificate and delivery of a certificate for a share to one 
of several joint-holders shall be sufficient dehvery to all. 

Table A — Clause 7 : — If a share-certificate is defaced, lost or 
destroyed, it may be renewed on payment of such fee, if any, not 
exceeding eight annas, and on such terms, if any, as to evidence 
and indemnity as the directors think fit. 

Table A — Clause 8 : — ^No part of the funds of the company 
shall be employed in the purchase of, or in loans upon the security 
of, the company’s shares. 

Note. — ^In Indian companies, however, specific clauses are to be 
found instead of clauses of a general nature as above 
indicated by the Table A in connection with shares* 
Thus there is a specific clause, e.g., for the numberii^ 
of shares as follows : — 

SHARES TO BE NUMBERED PROGRESSIVELY AND NO 
SHARE TO BE SUB-DIVIDED 

The dfiares in the capital shall be numbered progressively 
and except in the manner hereinbefore mentioned ho share' laball 
be sub-divided,” . . ^ ' 



MEMIKSBSHIP OF A COMPANY 471 

Some companies have specific clauses laying d&im how the 
applications are to be made and how they are to be dealt with 
such as the following : — 

ACCEPTANCE OF SHARES 

An application for shares in the company, signed by or on 
behalf of the applicant, and followed by an allotment of smy share 
therein, or the subscribing of the memorandum of association, 
(prefixed to these articles) and these articles of association speci* 
fying the number of shares to be taken, shall, on the registration 
of the Company, be deemed to be an acceptance of such shares 
within the meaning of these articles, entitling the company to 
place the name of the allottee or subscriber on the register ?n 
respect thereof, and every person who thus, or otherwise, accepts 
any shares and whose name is on the register, shall be deemed 
a member.” 


MINIMUM SUBSCRIPTION 

Frequently a clause is also inserted with a view to declare 
the minimum subscription under this heading : — 

“No allotment shall be made of any share capital of the 
company unless the amount named in the relevant prospectus 
as the minimum subscription has been subscribed and the sum 
payable on application therefore has been paid to and received 
by the company.” 

Note : — Now under S. 101 of the Amended Act of 1936 no allotment 
can be made of any share capital unless the amount 
stated in the prospectus as the minimum amount which 
must be raised in the opinion of the directors by issu§ 
of the shares to provide for various items as provided 
there is applied for. 

SHARES AT THE DISPOSAL OF THE DIRECTORS 

“The shares shall be under the control of the directors who 
may allot or otherwise dispose of the same to such persons on 
such terms and conditions and at such times as the directors think 
fit and the allotment of so many of the shares as have not been 
allotted at the date of the registration of these articles i^li 
exclusively appertain to and be vested in the directors, who shall 
have the power at their absolute discretion to allot all or my of 
such shares as fully or in part paid up or otherwise in such manner 
and at such time and to such pen^n or persons as the directors, 
in their absolute discretion shall think fit.” I 
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The aborre clause is usually followed by another clause such 
as the f<^owmg : — 

DIRECTORS MAY ALLOT SHARES AS FULLY PAID UP 

*^The directors may allot and issue shares in the capital of 
the company as payment or part payment for any property sold 
or transferred, goods or machineiy supplied or for services rendered 
to the company in or about the formation or promotion of the 
company or the conduct of its business; and any shares which may 
be so allotted may be issued as fully paid up shares, and if so 
issued shall be deemed to be fully paid up shares.” 

APPLICATION MONEY 

Note : — ^The new Sec. 101 (2B) now makes it compulsory that 
all the money received from applicants for shares must 
be deposited with a Scheduled Bank until returned or 
certificate to commence business is obtained. To 
remind the management of this requirement of law an 
article may be added as follows : — 

“The directors shall cause all moneys received from applicants 
for shares to be deposited and kept in a Scheduled Bank as 
defined in the Reserve Bank of India Act, 1934, until returned 
in accordance with the provisions of Sec. 101 (4) (i.e,, the amoimt 
stated in the prospectus as the minimum amount which in the 
opinion of the directors must be raised by the issue of share 
capital as minimum subscription) or until a certificate to commence 
business is obtained to commence business as required by Sec. 103.” 

With reference to application and allotment constituting an 
agreement a clause such as the following is to be found : — 

ACCEPTANCE OF SHARES 

“An application signed by or on behalf of an applicant for 
shares in the company, followed by an allotment of any share 
therein, shall be an acceptance of shares within the meaning of 
these articles and every persoq who thus or otherwise accepts any 
shares and whose name is on the register, shall, for the purposes 
of these articles, be a shareholder.” 

One separate clause further declares that deposits made on 
accoimt of application of shares and calls are to be treated as a 
debt payable immediately. This clause usually runs as follows : — 

DEPOSIT TO BE DEBT PAYABLE IMMEDIATELY 

*^The money (if any) which the directors shall, on the allotr 
ment of any shar^ being made by them, require or (Ureet ta be 
paid by way of deposit, call or otherwise in respect of aiQ^ share 
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m iribaies so allotted by them, dhall immediately, on tbe inscription 
•ei the name of the allottee in the register of members as tlm 
name of holder of such share or shares, become a debt due to, 
^md recoverable by the company from the allottee thereof, and 
4diall be paid by him accordingly” 

A separate clause further fixes the liability of shareholders 
And their personal representatives in the following terms 

LIABILITY OF MEMBERS 

** Every member or his heirs, executors or administrators 
or assigns shall pay to the company the proportion of the capital 
represented by his share or shares, which may, for the time being 
remain unpaid thereon, in such amounts, at such time or times 
and in such manner as the directors may, from time to time, in 
Accordance with the company’s regulations, require or fix for the 
payment thereof.” 

Frequently a clause preventing the directors from advancing 
or lending money on the shares of the company or the purchase 
of shares is added. Of course there is no objection in law, to a 
oompany formed for money lending purpose to receiving its own 
shares in deposit as security, but this practice is highly objection- 
Able from the standpoint of efficient organisation. The purchase 
by a company of its own shares is void, but as a sort of reminder 
to the management of that fact, this fact is reiterated in the 
Articles. This clause usually runs as follows : — 

COMPANY’S SHARES NOT TO BE PURCHASED 

“ None of the funds of the company shall be employed in 
the purchase of or loan on shares of the company. 

Note : — In connection with the above clause it is interesting to 
note Sec. 54A (2) of the Amending Act of 1936, which, 
prohibits giving of loans, guarantees or security or Miy 
financial assistance to any person in connection with the 
purchase of any shares in the company, except in case 
of a lending company. This section should be referred 
to by the draftsman for details. 

Frequently a clause is to be found as a reminder with regard 
to the return of allotment to be filed in proper time. It runs 
AS follows : — 

RETURN AS TO ALLOTMENTS TO BE FILED 

'^As regards all allotment from time to. time made, the 
directors shall duly comply with Section 104 of the Indian, Comr 
jpanics Act of 1913.” 

.Frequ^tly an article is inserted with a view to take powem 



474 


INDIAN COMPANIES lid^UAL 


as authorised by Section 49 which powers can only be exer<3ised 
if authorised by the articles. These powers are taken with a view 
to make arrangements on the issue of shares providing for a 
difference between the shareholders in the amounts and in time 
of payment of calls on their shares. This clause runs as follows : — 

POWER TO ARRANGE FOR DIFFERENT AMOUNTS BEING 
PAID ON SHARES 

The company may make arrangements on the issue of 
shares for a difference between the holders of such shares in the 
amount of calls to be paid and the time of payment of such 
calls.” 

A separate clause is also inserted under this heading providing 
for the payment of under-writing commission. Some companies 
bring this matter imder a separate heading. The clause runs as 
follows : — 

COMMISSION FOR PLACING SHARES 

“The company may at any time pay or agree to pay a 
commission to any person subscribing or agreeing to subscribe 
(whether absolutely or conditionally) for any shares in the com- 
pany, but so that if the commission shall be paid or payable out 
of the capital, the statutory conditions and requirements shall be 
observed and complied with; and the commission shall not exceed 
two per cent, on the shares in each case subscribed or agreed to be 
subscribed.” 

Another alternative clause runs as follows : — 

“ The directors may pay or agree to pay a commission on 
behalf of the company to any person in consideration of his subs- 
cribing or agreeing to subscribe, whether absolutely or conditionally,, 
for any shares in the company, or procuring or agreeing to procure 
subscriptions, whether absolute or conditional for any shares in 
the company; but the amount or rate of such commission shall 
not exceed five per cent, of the nominal amount of the shares so 
offered, subscribed or to be subscribed.” 

The clause providing for the position of joint holders is 
also to be found in the following form : — 

AN^ ONE OF JOINT HOLDERS DEEMED SOLE HOLDER 

“If any share stands in the names of two or more persons, 
any one of them shall, as regards receipt of dividends or bonus,, 
service of notice 'and all or any other matters connected with the 
company, except voting at meetings and the transfer of shat^ be- 
deemed the sole holder thereof but the joint-holders rf a diare- 
diaU be severally as well as jointly liable for the payno^t of all 
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instalments and calls due in respect of such idiares and for aH 
incidents thereof according to the company’s r^ulations.” 

The principle of law which lays down that notice of trust 
will not be recognised is also reiterated in most of the Indian 
companies’ articles of association in the following form : — 

TRUSTS NOT RECOGNISED 

‘^Save as herein otherwise provided, the company shall ber 
entitled to treat the registered holder of any shares as the absolute- 
owner thereof, and accordingly shall not, except as ordered by 
a Court of competent jurisdiction, or as by the Act required,, 
be bound to recognise any equitable or other claim to or interest 
in such share on the part of any other person.” 

A special clause provides for the contingency of notice being, 
given in case of change of name or address of the shareholders. 
The clause runs as follows : — 

NOTICE OF CHANGE OF NAME OR ADDRESS 

“ No shareholder, who shall change his name or address or 
who, being a female, whose marriage shall in law confer on her 
husband an interest in her property, shall marry, nor the husband 
of any such last mentioned shareholder, respectively, shall be- 
entitled to recover any dividend or to vote, until notice of the^ 
change of name or address or of such marriage has been given. 
to the company,” 

CERTIFICATE 

In connection with the certificate of shares a clause similar' 
to Clause 6 of Table A. as stated above, is to be found in most of 
our Indian companies with little variation where the managing 
agenoy happens to be in management. This clause runs as follows,, 
which can be compared with Clause 6 of the Table A above : — 

SHARE CERTIFICATE 

"Every member or allottee of share shall be entitled to- 
receive without payment a certificate imder the common seal of 
the company which shall be affixed thereto by the managing agents** 
or some person authorised by them in their behalf in such form 
as the directors shall prescribe, specifying the share allotted to 
him and the amount paid thereon and such certificate shall be^ 
signed by the managing agents, or by some other person appointed 
by the directors. Two or more joint allottees of a share shall for 
the purpose of this article be treated as a single member, ancfc 
tile certificate of any share which may be the subject of joint 
ownership may be delivered to any one of such joint owners oa 
behcdf of all of them.” 
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With reference to Clause 7 of the Table A above in eonneo- 
tiou with renewal of certificates, the usual wording of a dmilar 
•clause in the Indian articles of association is as follows : — 

RENEWAL OF CERTIFICATE 

“If any such certificate be worn out, defaced, destroyed or 
lost or if there is no further space on the back thereof for the 
•endorsements or transfer it may be renewed or replaced on 
pa 3 nnent of such sum, not exceeding one rupee, as the directors 
may from time to time prescribe. Provided however that such new 
certificate shall not be granted except upon delivery up of the 
worn out or defaced or used up certificate for the purpose of 
cancellation and upon proof of destruction or loss to the satisfaction 
•of the directors and on such indemnity as the directors deem 
adequate in the case of the certificate having been destroyed or 
lost. Any renewal certificate may be marked as such.” 

LIEN 

Table A — Clause 9 : — ^The company shall have a lien on every 
:share (not being a fully-paid share) for all moneys whether 
presently payable or not, called or payable at a fixed time in 
Tespect of that share, and the company shall also have a lien on all 
shares (other than fully-paid shares) standing registered in the 
name of a single person, for all moneys presently payable by him 
or his estate to the company; but the directors may at any time 
<ieclare any share to be wholly or in part exempt from the provi- 
4sions of this clause. The company's lien, if any, on a share shall 
extend to all dividends payable thereon. 

Table A — Clause 10 : — ^The company may sell, in such 
manner as the director thinks fit, any shares on which the company 
has a lien, but no sale shall be made imless some sum in respect 
of which the lien exists is presently payable, nor until the expiration 
of fourteen days after a notice in writing, stating, and demanding 
payment of such part of amount in respect of which the lien 
exists as is presently payable, has been given to the registered 
holder for the time being of the share, or the person entitled by 
reason of his death or insolvency to the share. 

Table A — Clause 11 : — ^The proceeds of the sale ^11 be 
applied in payment of such part of the amount in respect of which 
the lien exists as is presently payable and the residue shall (subject 
to a like lien for sums not presently payable as existed upon the 
shares prior to the sale) be paid to the person entitled to tiie 
shares at the date of the sale. The purchaser shall be registered 
^ the holder of the shares, and he shall not be boumi to see the 
application of the purchase money, nor shall his title to the ihares 
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be affected by any irregularity or invalidity in the proceedings* 
in reference to the sale. 

The lien clauses in the articles of association of our Indian 
companies run in a little different form carrying different condi- 
tions. They are more or less in the following form : — 

COMPANY'S LIEN ON SHARES 

‘^Hie company shall have a first and paramount lien upoa. 
all the shares other than fully paid up shares registered in the- 
name of each member (whether solely or jointly with others) and 
upon the proceeds of sale thereof, for all his debts, liabilities and 
engagements solely or jointly with any other person, to or with: 
the company, whether the period for the payment, fulfilment, or 
discharge thereof shall have actually arrived or not and no equit- 
able interest in any share shall be created except upon the footing: 
and condition that this clause is to have full effect, and such lien 
shall extend to all dividends and bonuses from time to time declared, 
in respect of such shares. Unless otherwise agreed, the registration 
of a transfer of shares shall operate as a waiver of the company ’s= 
lien, if any, on such shares.” 

An alternative clause may be quoted as follows 

The company shall have a first and paramount lien upon all 
shares held by any member of the company (either alone or jointly 
with other persons) and upon all Dividends and Bonuses which, 
may be declared in respect of such shares for all debts, obligations- 
and liabilities of such members to the company. Provided always- 
that if the company shall register a transfer of any shares upon 
which it has such a lien as aforesaid without giving to the* 
transferee notice of its claim, the said shares shall be freed and 
discharged from the lien of the company. 

ENFORCING A LIEN BY SALE 

“For the purpose of enforcing such lien, the directors mav* 
sell the shares subject thereto in such manner as they think fitr 
but no sale shall be made until such period as aforesaid shalF 
have been arrived, and until notice in writing of the intention to* 
sell, shall have been served on such member, his heirs, executorgu 
pr administrators, and default shall have been made by him in 
the payment, fulfilment, or discharge of such debts, liabilities or 
engagements for seven days after such notice.” 

An alternative clause may be quoted as follows : — 

The Directors may at any time after the date for the* 
payment or satisfaction of such debts, obligations or lialnlities 
shall have arrived, serve upon any member who is indebted or 
under any obligation to the company, or upon the person entitiecE. 
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to his shares by reason of the death or bankruptcy of such 
member, a notice requiring him to pay the amount due to the 
<;ompany or satisfy the said obligations and stating that if pa3an^t 
is not made or the said obligation is not satisfied within a time 
(not being less than fourteen days) specified in such notice, the 
shares held by such member will be liable to be sold; and if such 
member or the person entitled to his shares as aforesaid shall 
not comply with such notice within the time aforesaid, the 
•directors may sell such shares without further notice. 

APPLICATION OF PROCEEDS OF SALE 

“The net proceeds of any such sale shall be applied in or 
towards satisfaction of the said debts, liabilities or engagements, 
•and the residue (if any) paid to such member, his heirs, executors, 
:administrators or assigns.” 

An alternative clause may be quoted as follows : — 

Upon any sale being made by the directors of any shares 
to satisfy the lien of the company thereon the proceeds shall 
be applied; first, in the payment of all Costs of such sale, next 
in satisfaction of the debts or obligations of the member to the 
•company; and the residue (if any) shall be paid to the person 
•entitled to the shares at the date of the sale or as he shall direct. 

VALIDITY OF SALE AFTER ENFORCING LIEN 

“Upon any sale after enforcing a lien in purported exercise 
of the powers hereinbefore given, the directors may cause the 
purchaser’s name to be entered in the register in respect of the 
:shares sold and the purchaser shall not be bound to see to the 
regularity of the proceedings, or to the application of the purchase 
money, and after his name has been entered in the register in 
respect of such shares, the validity of the sale shall not be 
impeached by any person, and the remedy of any person aggrieved 
Ly the sale shall be in damages only and against the company 
•exclusively.” 


CALLS ON SHARES 

Table A — ^Article 12 : — ^The directors may from time to time 
make calls upon the members in respect of any moneys unpaid 
on their shares, provided that no call shall exceed one-fourth of 
the nominal amount of the share, or be payable at less than one 
month from the last call; and each member shall (subject to 
receiving at least fourteen days’ notice specifying the time or 
times of payments) pay to the company at the time or times so 
^pt^ified, the amount called on his shares. 
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l^OTB : — ^The above fonn is mostly followed with dight variaticm 
as will be seen from the following specim^ : — 

CALLS 

“The Board may, from time to time, but subject to the 
•conditions hereinafter mentioned, make such calls as they think fit 
upon the shareholders, in respect of all moneys for the time being 
unpaid on the shares held by them ; and every shareholder shall 
be liable to pay the amount of every call to the person and at 
the time and place appointed by the Board. A call may be made 
payable by instalments.” 

Table A — Clause 13 : — ^The joint-holders of a share shall be 
jointly and severally liable to pay all calls in respect thereof. 

Note : — ^The above clause has been dealt with under the heading 
of “SHARES” with specimen of those used by Indian 
companies. 

Table A — Clause 14 : — If a sum called in respect of a share 
is not paid before or on the day appointed for payment thereof, 
the person from whom the sum is due shall pay interest upon 
the sum at the rate of five per cent, per annum from the day 
;appointed for the payment thereof to the time of the actual 
payment, but the directors shall be at liberty to waive payment 
•of that interest wholly or in part. 

Table A^ — Clause 15 : — ^The provisions of these regulations 
as to payment of interest shall apply in the case of non-payment 
of any sum which, by the terms of issue of a share, becomfs 
payable at a fixed time, whether on account of the amount of 
the share, or by way of premium, as if the same had become 
payable by virtue of a call duly made and notified. 

Table A — Clause 16 : — The directors may make arrangements 
on the issue of shares for a difference between the holders in the^ 
amount of calls to be paid and in the times of payment. 

Note : — A similar clause as the Clause 14 as to payment of 
interest on failure of call being paid is to be found in 
most of the Indian companies’ articles of association 
with a little modification as circumstances may warrant. 
A specimen is given below : — 

CALLS TO CARRY INTEREST 

“If any shareholder fails to pay any call due from him on 
the day appointed for payment thereof, or any such ext^dsion 
thereof as aforesaid, he shall be liable to pay interest for the 
s^me, from the day appointed for the payment thereof to time 
actual payment, at such rate as shall from time to time be 
fixed by the Board; but nothing in this Article shall be denned ^ 
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to make it compulsory upon the Board to demand or recover any 
interest from any siMih i^areholder.” 

In some cases the interest is actually provided for in the- 
Article itself as “shall be liable to pay interest for the same at 
Hie rate of nine per cent per annum.” 

An alternative clause may be quoted as follows : — 

If the sum payable in respect of any call or any instalment 
of a call be not paid on or before the day appointed for pa 3 rm^ 
thereof, the holder for the time being of the share in respect of 
which the call shall have been made or the instalment shall be 
due, shall be liable to pay interest for the same at such rate not 
exceeding nine per cent per annum as the directors shall determine 
from the day appointed for the payment of such call or instalment 
to the time of actual payment but the directors may if they shall 
think fit waive the payment of such interest or any part thereof. 

With regard to Clause 16 we have already dealt with this 
point under the heading of shares. Instead of the clause in the 
form of Clause 15 of Table A the usual practice with Indian 
companies is to lay down certain specific clauses, first as to tiie 
period of notice of calls, the date on which the call actually falls 
due and the directors’ discretion to extend time for the payment 
of calls. These clauses are in more or less the following form : — 

NOTICE OF CALL 

“ Eight days’ notice, at the deast, shall be given by the 
company (either by letter to the members or by advertisement) 
of the time and place appointed by the Board for the payment 
of every call made payable otherwise than on allotment.” 

CALL TO DATE FROM RESOLUTION 

“ A call shall be deemed to have been made at the time 
when the resolution authorizing the call was passed.” 

DIRECTORS MAY EXTEND TIME 

“The directors may, from time to time, at their discretion, 
extend the time fixed for the payment of any call and may extend 
such time as to all or any of the shareholders whom, from residence 
at a distance or other cause of any nature, whatsoever, the directors 
may deem fairly entitled to such extension save as a matter of 
grace and favour.” 

Note : — Some articles emphasise that “ no shareholder idiAll , be 
entitled to any such extension as a matter of right.” 

There is a further clause providing for certain facts as 
iaving been proved through certain entri^ in the ngtOxt ei 
b^ml^rs, etc., such as the following : — 



umsmmBBJP of a compaht 


481 


EVmENCaB IN ACTION FOR CALL 
**On the trial or hearing of any action for the recov^ of 
any money due for any call, it shall be sufficient to prove that 
the name of the member sued is entered in the register as the 
holder, or one of the holders, of the shares in respect of which 
such debt is accrued; that the resolution making the call is duly 
recorded in the minute book; and that notice of such call w^ 
duly given to the members sued in pursuance of these presets; 
and it shall not be necessary to prove the appointment of the 
directors who made such call, nor any ether matters whatsoever, 
but the proof of the matters aforesaid shall be conclusive evidence 
of the debt ” 


CALLS IN ADVANCE 

Table A — Clause 17 : — ^The directors may, if they think fit, 
receive from any member willing to advance the same all or any 
part of the moneys uncalled and unpaid upon any shares held by 
him; and upon all or any of the moneys so advanced may (until 
the same would, but for such advance become presently payable) 
pay interest at such rate (not exceeding, without the sanction of 
the company in general meeting, six per cent) as may be agreed 
upon between the member pa 3 ring the sum in advance and the 
directors. 

Noth A specimen form usually used by Indian companies and 
more suitable to Indian conditions is as follows : — 

PAYMENT OP CALLS IN ADVANCE 

"The board may, if they think fit, receive from any of 
the shareholders willing to advance the same, all or any part of 
the amounts of their respective shares beyond the sum actual^ 
called up, and upon the moneys so paid in advance, or upon so 
much thereof, from time to time, and at any time thereafter, as 
exceeds the amoimt of the calls then made upon and due in 
respect of the shares on accoimt of which such advances are made, 
the board may pay or allow interest, at such rate as the share- 
holder pa 3 ring the sum in advance and the board agree upon. 

TRANSFER AND TRANSMISSION OF SHARES 

Generally speaking most of the Indian companies start tills 
heading with a clause providing for a book called "register of 
tran^m ” being kept. This clause runs as follows : — 

"The company shall keep a book to be called the "reg^st^ 
of transfers ” and therein shall be fairly and distinctly entered the 
particukra of every transfer or transmission of ev^ tiiare.” 

Hus remind) the manc^inent of their duty to maintain in 

81 - 
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the interest of efficient organization and record this most necessary 
book. 

Table A—Clause 18 The instrument of transfer of any 
share in the company shall be executed both by the transferrer and 
transferee, and the transferrer shall be deemed to remain holder of 
tlie share until the name of the transferee is entered in the 
register of members in respect thereof. 

Table A — Clause 19 : — Shares in the company shall be 
transferred in the following form, or in any usual or common 
form which the directors shall approve : — 

I, AB of , in consideration of the sum of rupees 

paid to me by CD of (hereinafter called “ the said 

transferee *0 , do hereby transfer to the said transferee the share 
(or shares) numbered in the undertaking called the Company, 
Limited, to hold unto the said transferee, his executors, adminis> 

trators and assigns, subject to the several conditions on which I 

held the same at the time of the execution thereof, and I, the 
said transferee do hereby agree to take the said share (or shares) 
subject to the conditions aforesaid. As witness our hands the 
day of 

Witness to the signature of, etc 

Note : — ^A clause similar to Clause 18 above is not to be found 
in most of our Indian companies^ articles. With reference 

to clause 19, a similar clause and form is to be found in 

every Indian joint stock company’s articles of associa- 
tion. The wording generally is that this form or any 
other form as near thereto as circumstances will permit, 
should be used. 

APPLICATION FOR TRANSFER 

Not® In view of the fact that Section 34(1) now specifically 
lays down the steps to be taken in connection with the 
application for registration of transfer of shares in a 
company made by either the transferrer or the transferee 
and imposes various obligations on the board of directors, 
it would not be out of place to insert in the articles of 
association a clause clearly specifying the steps to be taken 
in this connection. With this view the author suggests 
a clause more or less in the following terms ; — 

" Where the application jor the registration of the trans- 
fer of shares is lodged with the company by the 
transferrer of shares which are partly paid, a notice 
shall be given by the company of the soul appHea^ 
Hon to the transferee <md if no obfectum is made 
by the transferee within two weeks from the dale 
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of the receipt of the md notice, the company AaU 
enter in ite register of members the name of the 
transferee in the same manner and subject to the 
same conditions as if the application for registration 
was made by the transferee. For the purpose of 
this clause, notice to the transferee shall he deemed 
to have been duly given if despatched by pre^paid 
post to the transferee at the address given in the 
instrument of transfer and shall be deemed to have 
been delivered in the ordinary course of post!* 

Table A — Clause 20 : — The directors may decline to register 
Any transfer of shares, not being fully-paid shares, to a person 
of whom they do not approve, and may also decline to register 
any transfer of shares on which the company has a lien. The 
directors may also suspend the registration of transfer during the 
fourteen days immediately preceding the ordinary general meeting 
in each year. The directors may decline to recognize any instru- 
ment of tranirfer unless : — 

(а) a fee not exceeding two rupees is paid to the company 

m respect thereof ; and 

(б) the instrument of transfer is accompanied by the 

certificate of the shares to which it relates, and such 
other evidence as the directors may reasonably require 
to show the right of the transferrer to make the transfer. 

If the directors refuse to register a transfer of any shares 
they shall within two months after the date on which 
the transfer was lodged with the company send to 
the transferee and the transferrer notice of the refusal. 

I^OTB : — Similar clauses are there in Indian companies’ article 
of association, but generally a reservation made or 
suggested in the above clause of Table A, by which fully 
paid shares are excluded from refusal, is omitted and 
complete power to refuse is generally taken irrespective 
of shares being fully or partly paid. One of the forms 
generally used is as follows : — 

DmECTORS MAY DECLINE TO REGISTER TRANSFER 

‘‘The directors may decline to register any transfer of shares 
in any case in which the company has a lien upon the shar^ or 
Any of them or whilst any shareholder, executing the same is 
either alone, or jointly with any other person, indebted to tibe 
eompany, on any account whatsoever, or unless the trsmsferee is 
Approved by the directors. The directors shall in no case be 
bound to give or assign any reason for their refusal to register 
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or allow any transfer and the directors* power, at their own dia- 
cretipn, to refuse any transfer, shall not be affected by the fact 
of the proposed transferee being already a registered shareholder 
of the company. 

Where the registration of the transfer of any shares or 
debentures is refused as aforesaid, the company shall send to the 
transferee and the transferrer notice of the refusal within two 
months from the date on which the instrument of transfer woe 
lodged with the company. 

Note : — It should be noted here that this is compulsory under 
Section 34(4) and any default in compliance with the 
requirements of this section entails a tine not exceeding 
rupees fifty for every day of default on every director^ 
manager, secretary or other officer of the company who- 
is knowingly a party to the default. It would thus be 
best to add this paragraph to the above clause in the 
articles to draw the attention of the management to- 
same. It may be added here that the above procedure 
has been introduced under the new Act with a view to- 
lay down a procedure which would avoid delays against 
which there were many complaints formerly. 

The other forms to be found in addition to those in Table A 
are those with regard to closing of transfer books and in some 
cases prohibition against foreigners holding shares. They are as 
follows : — 

WHEN TRANSFER BOOKS AND REGISTERij MAY BE 

CLOSED 

''The transfer books and register of members may be closed 
during such time as the directors think lit, not exceeding in the 
whole 30 days in each year.” 

PROHIBITION AGAINST FOREIGNER 

" If any member bejng a foreigner is prohibited by law for 
the time being in force from holding the shares of the company 
such member or the person in whom such shares become vested 
by operation of Jaw may, subject to the regulations as to transfer 
hereinbefore contained, transfer such shares.** 

EXECUTORS AND ADMINISTRATORS 

Table A Clause 21 : — ^The executors or a dminis trators of a 
deceased sole holder of a share shall be the only persons recognised 
by the company as having any title to the share. In the ease 
ot a share registered in the names ol two or more holders, tire 
sumvor or survivors or the executors or administmton of tire 
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<laceased survivor, shall be the only persons recognized by the 
<sompany as having any title to the share. 

Alternative clause to be found in articles of our companies : — 

The executors or administrators of a deceased member {not 
being one of several joint-holders) shall be the only persona 
recognized by the company as having any title to the share or 
shares registered in the name of such member unless the directors 
in their absolute discretion resolve to recognize and give effect 
to the title of any other person proved to their satisfaction to 
be entitled to such share or shares upon a sufficient indemnity 
being given to the company. 

In case of the death of any one or more of the joint 
registered holders of any share or shares, the survivor or survivors 
shall be the only person or persons recognized by the company 
as having any title to or interest in such share or shares. Nothing 
herein contained however shall affect the lien of the company 
upon any such share or shares or shall release the estate of any 
deceased member or joint-holder from any liability whatsoever 
to the company. 

Table A — Clause 22 : — Any person becoming entitled to a 
share in consequence of the death or insolvency of a member shall, 
upon such evidence being produced as may from time to time 
be required by the directors, have the right either to be registered 
ns a member in respect of the share or, instead of being registered 
himself to make such transfer of share as the deceased or insolvent 
person could have made; but the directors shall in either case, 
have the same right to decline or suspend registration as they 
would have had in the case of a transfer of the share by the 
deceased or insolvent person before the death or insolvency. 

An alternative clause to the above as found in the article of 
Indian companies is as follows : — 

Any person becoming entitled to, or interested in, a share 
in consequence of the death, bankruptcy, or insolvency of any 
member, or the marriage of any female member, may, upon 
producing such evidence as the board think sufficient, either be 
registered himself as the holder of the share, or at his election 
have some person nominated by him, and approved by the board, 
registered as a holder thereof. 

Another alternative clause on the same point is as follows : — 

Any person becoming entitled to shares in consequence of 
the death or bankruptcy of any member upon producing such 
evidence as may from time to time be required by the directors 
tiiat he sustains the character in respect of which he proper to 
act under this clause or of his title, may with the consent pf the 
directors (which they shall not be under any dbligation to give) 
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be registered as a member in respect of such shares, or may^ 
subject to the regulations as to transfers hereinbefore contained^ 
transfer such shares as the deceased or the bankrupt person 
could have made. This clause is hereinafter referred to as “ The- 
Transmission Clause.” 

Table A— Clause 23 : — A person becoming entitled to a share 
by reason of the death or insolvency of the holder shall be 
entitled to the same dividends and other advantages to which he- 
would be entitled if he were the registered holder of the share, 
except that he shall not, before being registered as a member in 
respect of the share, be entitled in respect of it to exercise any 
right conferred by membership in relation to meetings of the 
company. 

Note : — Clauses similar to the above are to be found in the 
Indian companies’ articles more or less in the same form 
or with few variations here and there. We have already 
s^n clauses similar to Clause 21 above of Table A in. 
the forms considered above. 

FORFEITURE OF SHARES 

Table A — Clause 24 : — If a member fails to pay any call or 
instalment of a call on the day appointea for payment thereof,, 
the directors may, at any time thereafter during such time as 
any part of such call or instalment remains unpaid, serve a notice 
on him requiring payment of so much of the call or instalment 
as is unpaid, together with any interest which may have accrued. 

An alternative clause to the above as found in articles of 
Indian companies is as follows : — 

If any member fails to pay any money due from him in 
respect of any shares either by way of principal or of interest,, 
on the appointed day, or any such extension thereof as aforesaid,, 
the board may at any time thereafter, during such time as such 
money remains unpaid, give notice by letter to him or his legal 
personal representatives, or, if his or their address be unknown,, 
or if he be dead and there be no legal personal representatives of 
his, then notice by way of advertisement, requiring payment of 
the money due in respect of such share. 

Table A — Clause 25 : — ^The notice shall name a further day 
(not earlier than the expiration of fourteen days, from the date" 
of the notice) on or before which the pa 3 anent required by the 
notice is to be made, and shall state that, in the case of non-- 
payment at or before the time appointed, the shares in respect of: 
which the call was made will be liable to be forfeited. 

An alternative to the above 

The notice shall name a day (not being less th fm fouiteeok 
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days from the date of the notice) and a place or places on and 
at which the money is to be paid; and the notice shall also state 
that, in the event of the non-payment of such money at the time 
and place appointed, the shares, in respect of which the same is 
owing, will be liable to be forfeited. 

Table A — Clause 26 : — If the requirements of any such notice 
as aforesaid are not complied with, any share in respect of which 
the notice has been given may at any time thereafter, before the 
payment required by the notice has been made, be forfeited by 
a resolution of the directora to that effect. 

An alternative clause of the above is as follows : — 

If the requisitions of any such notice as aforesaid, are not 
complied with, any shares in respect of which such notice has been 
given may, at any time thereafter, before payment of all calls or 
instalments, interest and expenses, due in respect thereof, be 
forfeited by a resolution of the directors to that effect. Such 
forfeiture shall include all dividends declared in respect of the 
forfeited shares, and not actually paid before the forfeitme. 

Table A — Clause 27 : — A forfeited share may be sold or 
otherwise disposed of on such terms and in such manner as the 
directors think fit, and at any time before a sale or disposition 
the forfeiture may be cancelled on such terms as the directors 
think fit. 

An alternative clause of the above is as follows : — 

Every share, which shall be so declared forfeited, shall 
thereupon become the property of the company, and may be 
sold, re-allotted, or otherwise disposed of either to the original 
holder thereof, or to any other person, upon such terms and in 
such manner as the board shall think fit. 

Table A — Clause 28 : — A person whose shares have been 
forfeited shall cease to be a member in respect of the forfeited 
shares, but shall, notwithstanding, remain liable to pay to the 
company all moneys which, at the date of forfeiture, were prei^ntly 
payable by him to the company in respect of the shares, but his 
liability shall cease if and when the company receives payment 
in full of the nominal amount of the shares. 

An alternative to the above is as follows : — 

Any member, whose shares may be forfeited, and every 
person entitled to such shares, shall, notwithstanding the forfeiture, 
be liable to pay to the company all moneys owing upon the 
i^ares at the time of forfeiture, and the interest (if any) thereon 
accrued and to accrue up to the time of payment thereof. 

EFFECT OF FORFEmJRE 

The following additional claui^ is to be found in the article 
of. association on the same matter 
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The forfeiture of a share shall involve the extinctioii, at 
the time of the forfeiture, of all interest, on all claims and 
demands against the company in respect of the share forfeited, 
and all other rights incident to such share, except only such of 
those rights as by these presents are expressly saved. 

Note : — Clauses similar to 24, 25 and 26 of Table A are universally 
in use. Frequently a clause is added in some company’s 
articles of association to the effect that the entry of 
forfeiture with the date thereof shall be forthwith made 
in the register of members. It runs as follows : — 

NOTICE OF FORFEITURE TO SHAREHOLDER 

“When any share is so declared to be forfeited, notice of 
the forfeiture shall be given in the same manner as is provided 
by Clause 24 of Table A and an entry of the forfeiture, 
with the date thereof, shall forthwith be made in the register of 
members.” 

With regard to forfeited shares being sold, clauses similar 
to Table A Clause 27 are used in India freely. Clause 28 is also 
universally adopted with little alterations. 

In addition a further clause is to be found usually in the 
articles of our Indian companies by which power is given to the 
directors to remit forfeiture under certain conditions. This clause 
runs as follows : — 

FORFEITURE MAY BE REMITTED; ARREARS RECOVER- 
ABLE NOTWITHSTANDING FORFEITURE 

“In the meantime, and until any share so forfeited shall be 
sold, re-allotted, or otherwise dealt with as aforesaid, the forfeiture 
thereof may at the discretion and by a resolution of the directors, 
be remitted as a matter of grace and favour, and not as of 
right, on payment to the company of the money which was 
owing thereon to the company at the time of forfeiture thereof, 
being declared, with interest for the same up to the time of the 
actual payment thereof, if the directors shall think fit to receive 
the same, or on any other terms which the directors may deem 
reasonable ; but notwithstanding such forfeiture, and any subse- 
quent dealing by or on behalf of the company with the shares, 
which may be the subject thereof, the money which was so owing 
shall continue to be payable by the person who was liable to pay 
the ^me at the time of forfeiture, or his representatives, and may 
be recovered from him or them by the company accordingly by 
action, suit, or otherwise, without entitling such person or his 
representatives to any remission of such forfeiture, or Compensa* 
tion, for the same, unless the directors shall thmlf fit to 
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compensation, which they shall have full powers to do in such 
manner and on such terms on behalf of the company as they 
shaU think fit.” 

Table A — Clause 29 : — A duly verified declaration in writing 
that the declarant is a director of the company, and that a share 
in the company has been duly forfeited on a date stated in the 
declaration, shall be conclusive evidence of the facts therein stated 
as against all persons claiming to be entitled to the share, and 
that declaration, and the receipt of the company for the considera- 
tion, if any, given for the share on the sale or disposition thereof, 
shall constitute a good title to the share, and the person to whom 
the share is sold or disposed of shall be registered as the holder 
of the share and shall not be bound to see to the application of 
the purchase-money (if any), nor shall his title to tne share be 
affected by any irregularity or invalidity in the proceeding in 
reference to the forfeiture, sale or disposal of the share. 

Notb : — Instead of the above the following clause is usually inserted 
in Indian companies : — 

CERTIFICATE OF FORFEITURE 

”A certificate in writing, under the hands and seals of any 
two directors, and countersigned by the Secretaries, Treasurers and 
Agents, that the call in respect of a share was made, and that 
the notice specified in Clauses 24 and 25 of Table A was given, 
and not complied with, and that the forfeiture of the share was 
made by a resolution of the directors to that effect, shall be sufficient 
evidence of the facts stated therein as against all persons entitled 
to such share ; and such declaration, and the receipt of the company 
for the price of such share, shall constitute a good title to such 

share; and a certificate, such as is specified in Clause of 

shall be delivered to the purchaser, and thereupon he shall be 
deemed the holder of such share, discharged from all calls due 
prior to such purchase, and he shall not be bound to see to the 
application of the purchase-money, nor shall his title to the share 
be affected by any irregularity in the proceedings in reference to 
such forfeiture or sale.” 

Table A — Clause ^0 : — ^The provisions of the^ regulations 
as to forfeiture shall apply in the case of non-payment of any 
sum which, by the terms of issue of a share, becomes payable at 
a fixed time, whether on account of the amount of share, or by 
way of premium, as if the same had been payable by virtue of a 
oall duly made and notified. 

Noxb The above clause is not usually adopted but mostly 
dropped. 
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Frequently a clause empowering suirender is added under 
this heading which runs as follows : — 

SURRENDER OF SHARES 

“ The directors may at any time accept the surrender of any" 
share from or by any members desirous of surrendering on such 
terms as the directors may think fit/^ 

CONVERSION OF SHARES INTO STOCK 

Table A — Clause 31 : — ^The directors may, with the sanction 
of the company previously given in general meeting, convert any 
paid-up shares into stock and may with the like sanction reconvert 
any stock into paid-up shares of any denomination. 

Table A — ^Clause 32 : — ^The holders of stock may transfer 
the same, or any part thereof, in the same manner, and subject 
to the same regulations, as and subject to which, the shares from 
which the stock arose might previously to conversion have been 
transferred, or as near thereto as circumstances admit; but the 
directors may from time to time fix the minimum amount of stock- 
transferable, and restrict or forbid the transfer of fractions of that 
minimum; but the minimum shall not exceed the nominal amount 
of the shares from which the stock arose. 

Table A — Clause 33 : — ^The holders of stock shall, according 
to the amount of the stock held by them, have the same ri^ts, 
privileges and advantages as regards dividends, voting at meetmgs^ 
of the company, and other matters as if they held the shares from 
which the stock arose, but no such privilege or advantage (except 
participation in the dividends and profits of the company) shall 
be conferred by any such aliquot part of stock as would not, if 
existing in shares, have conferred that privilege or advantage. 

Table A— Clause 34 : — Such of the regulations of the com* 
pany (other than those relating to share-warrants) , as are applicable 
to paid-up shares shall apply to stock, and the words “ share *' 
and “ shareholder ” therein include stock ” and ** stockholder.” 

Note : — ^In India stocks are not at all popular and shares are- 
universal. Thus these clauses seldom appear in the 
articles of association of joint stock companies. However 
in a few companies which have made special provision: 
for it, similar points as covered by the above clauses of 
the Table A are generally covered by one or two clauses. 
They run more or less on the following lines : — 

SHARES MAY BE CONVERTED INTO STOCK 

^^The directors may, with the sanction of a general meeting,, 
convert any paid*^up share into stock and when any i^iares shall 
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have been converted into stock, the several holders of such stock: 
thenceforth transfer their respective interest therein, or any part* 
of such interest, in the same manner and subject to the same 
regulations as, and subject to which, shares may be or might have- 
been transferred, if no such conversion had taken place, or aa- 
near thereto as circumstances will admit. 

RIGHTS OF STOCK-HOLDERS 

‘'The stock shall confer on the holders thereof respectively' 
the same privileges and advantages as regards participation m 
profits and voting at meetings of the company and for other* 
purposes, as would have been conferred by shares of equal amoimt 
in the capital of the company, but so that none of such privileges 
or advantages except the participation in profits of the company,. 
shall be conferred by any such aliquot part of consolidated stock 
as would not, if existing shares, have conferred such privileges or- 
advantages. And save as aforesaid, all the provisions herein, 
contained, shall, so far as circumstances will admit, apply to stock, 
as well as to shares. No such conversion shall affect or prejudice - 
any preference or other special privileges. The company may at 
any time reconvert any stock into paid-up shares of any 
denomination.’^ 


SHARE-WARRANTS 

Table A — Clause 36 : — ^The company may issue share- - 
warrants, and accordingly the directors may in their discretion,. 
with respect to any share which is fully paid up, on application 
in writing signed by the person registered as holder of the share,, 
and authenticated by such evidence (if any) as the directors may 
from time to time require as to the identity of the person agning 
the request, and on receiving the certificate (if any) of the share,, 
and the amount of the stamp-duty on the warrant and such fee 
as the directors may from time to time require, issue under the 
company’s seal a warrant, duly stamped, stating that the bearer* 
of warrant is entitled to the shares therein specified, and may 
provide by coupons or otherwise for the payment of dividends, or 
other moneys, on the shares included in the warrant. 

Table A — Clause 36 : — ^A share-warrant shall entitle the- 
bearer to the shares included in it, and the share shall be trans- 
ferred by the delivery of the share-warrant, and the provisions of' 
the regulations of the company with respect to transfer and. 
transmission of shares shall not apply thereto. 

Table A— Clause 37 The bearer of a share-warrant shall,, 
on surrender of the warrant to the company for cancellation, and: 
on payment of such sum as the directors may from time to time? 
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prescribe be entitled to have his name entered as a member in 
the register of members in respect of the shares included in the 
mrrant. 

Table A— Clause 38 The bearer of a share-warrant may at 
nny time deposit the warrant at the oflBce of the company, and so 
long as the warrant remains so deposited, the depositor shall have 
the same right of signing a requisition for calling a meeting of 
the company, and attending and voting and exercising the other 
privileges of a member at any meeting held after the expiration 
-of two clear days from the time of deposit, as if his name were 
inserted in the register of members as the holder of the shares 
included in the deposited warrant. Not more than one person 
shall be recognised as depositor of the share-warrant. The company 
shall, on two days’ written notice, return the deposited share- 
warrant to the depositor. 

Table A—Clause 39 : — Subject as herein otherwii^ expressly 
provided, no person shall as bearer of a share-warrant, sign a 
requisition for calling a meeting of the company or attend or 
vote or exercise any other privilege of a member at a meeting of 
the company, or be entitled to receive any notices from the com- 
pany; but the bearer of a share-warrant shall be entitled in all 
■other respects to the same privileges and advantages as if he 
were named in the register of members as the holder of the shares 
included in the warrant, and he shall be a member of the company. 

Table A — Clause 40 : — The directors may, from time to time, 
make rules as to the terms on which (if they shall think fit) a 
new share-warrant or coupon may be issued by way of renewal in 
oase of defacement, loss or destruction. 

JNotb : — Share-warrants are usually discouraged in India by com- 
panies and hence one seldom comes across InHian articles 
on that point. 



CHAPTER X. 


The Directors 


Definition 

A joint stock company usually carries on busines» 
through the medium of “ directors ” who control the- 
company’s management. The actual management is gene- 
rally vested in a special officer called the “ manager ” and 
when that officer also happens to be a director, he is- 
known as the “managing director.” The Indian Com- 
panies Act defines the director as including “ any person- 
occupying the position of a director by whatever name- 
called ” (Sec. 25) . Thus function is everything, name 
matters nothing (In Re. Forest of Dean Coal Minings 
Co., (1878) 10 Ch. D. 450). 

THEIR APPOINTMENT AND QUALIFICA'nONS 

According to the Indian Companies Amending Act 
of 1936, every company shaU have at least three directors^ 
(S. 83 A). This section does not apply to a private com- 
pany, except a private company being a subsidiary com- 
pany of a public company. In default, subject to any 
regulations in the articles of the company, subscribers to- 
the memorandum of association are de facto directors imtil 
the first directors are appointed [Sec. 83 B (1)]. The 
directors here shall be appointed by members in genertd 
meeting. Here if the subscribers to the memoraa- 
dum fail to call a meeting any member, entitled to vote 
may apply to the Court to call a meeting under S. 79 (3) 
with a view to get the directors elected. This regulation, 
is not applicable to a private company. It is, however, the 
practice in case of all joint stock companies whether in. 
India, or in England, public or private, to appoint a board 
made up of men of position and experience to act aa 
directors. The first doctors are generally appointed bjr 
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iJbe promoters and it is not unusual to find a promoter 
.tippointing himself as a director. Usually the current 
practice is to name the original directors in the articles 
which has now become universal because it is so convenient 
and saves an amount of unnecessary trouble and expense. 
It should be followed in case of every modem company. If 
that is not done, the first members or subscribers to the 
memorandum of association act as directors until a meet- 
ing of shareholders appoints directors. Of course, the 
-directors may be known by any name, or title, or designa- 
tion, so long as they occupy the position of director 
[Sec. 2 (5) ] and a limited company may act as directors of 
-another company {Bulawayo Market Co,, (1907) 2 Ch, 
458). In case where the directors are appointed for a 
specific time and continue to act after that time expires, 
because no others are appointed to take their place, their 
act will bind the company {Muir v. Foreman's Trustees, 
(1904) Court of Sss. 5 F, 546). Generally where the 
appointment is not made through the articles, the appoint- 
ment has to be made by the shareholders. In such a case 
the directors cannot authorise an outsider by an agreement 
or otherwise to nominate a director {James v. Eve, (1873) 
-L, R, 6, H, L. 335). If, however, the articles permit such 
•delegation of power for appointing directors to third parties, 
the Court will recognise the right, though the nomination 
would not necessarily amount to an appointment of 
‘directors because it is open to the Court to refuse to grant 
specific performance of the agreement {British Murac 
Syndicate v. Alperton Rubber Co., (1915) 2 Ch. 186; 
Plantations Trust v. Bila {Sumatra) Rubber Lands, (1916) 
85 L. J. Ch. 801). 

The subsequent directors are appointed by members 
in general meeting, but in case any casual vacancy occurs 
-during the interval, it shall be filled in by the board of 
directors itself. There is no objection, however, for articles 
of association to provide that the signatories to the 
memorandum shall appoint the first directors, or, it may 
.be arranged by the articles that a meeting of subscribers 
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may appoint directors by a majority, in which case tins 
meeting should be held subsequent to the registration of 
the company (London and Southern Countries Land Com- 
pany, (1886) 31 Ch. D. 223) . It may be noted that accord- 
ing to S; 83 B (2) of the Amendment Act of 1936 notwith- 
standing anything contained in the articles of a company 
other than a private company not less than two-thirds of 
the whole number of directors shaU be persons whose period 
of office is liable to determination at any time by retirement 
of directors in rotation. This provision shall not apply to 
a company incorporated before the commencement of the 
Indian Companies (Amendment) Act, 1936 where by virtue 
of the articles of the company the number of directors whose 
period of office is liable to determination at any time by 
retirement of directors in rotation, falls below the two- 
thirds proportion mentioned in this section. 

The object of this addition was to provide for not 
more than one-third of the total number of directors being 
nominated or appointed by managing agents. As it was 
thought doubtful later whether this Section 83B (2) would 
achieve that objective, a further section was added, viz., 
Section 87 (i) which clearly lays down that notwithstand- 
ing anything contained in the articles of a company other 
than a private company the directors, if any, appointed by 
the managing agents shall not exceed in number one-third 
of the whole number of directors. 

There are cases where the articles give power to 
vendors to appoint one or more directors and in this case 
the company caimot deprive the vendors of their power 
by altering the articles. This is because here an attempt 
is made to break an agreement through alteration of the 
articles which the Courts do not allow (British Murac 
Syndicate Limited v. Alperton Rubber Co., Ltd., (1915) 
2 Ch. D. 186). The Court further held in this case that 
the contract was not incapable of being specifically enforced 
and that a declaration ought to be made that the two persons 
nominated by the vendors became and were dir^stors 
of tile defendant company as they were directors undor 
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the proper regulations of a company under the contract. 
The agreement must not be outside the articles but an 
agreement with a company to appoint directors and 
accepted by the articles, otherwise it will not be enforced 
{Plantations Trust v. Bila {Sumatra) Rubber Lands, 
(1916) 85 L. J. Ch. 801). In case of additional directors 
if the articles specifically give powers to the directors to 
appoint them the general meeting shall have no power 
to do so {Blair Open Hearth Furnace v. Reigart, (1913) 
108 L. T. 665). However, if the directors do not appoint 
or are unable to agree on the appointment, the company 
can appoint the directors {Barron v. Potter, (1914) 1 Ch. 
895; Isaacs v. Chapman, (1916) W. N. 28; Foster v. Foster, 
(1916) 1 Ch. 532). 

Casual vacancy includes any vacancy other than one 
caused by an effluxion of time or retirement by rotation 
{Munster v. Cammell Co., (1882) 21 Ch. D. 187; York 
Tramways v. Willows, (1882) 8 Q. B. D. 685 at page 694). 
There are cases where the articles provide that a specific 
notice has to be given so many days prior to the “ day of 
election.” Under these circumstances if the meeting is 
adjourned, the date of such adjourned meeting is the date 
of election {Catesby v. Burnett, (1916) 2 Ch. 325). In 
connection with the resignation of directors if the articles 
do not lay down any particular or specific rule and if 
there is no separate agreement in one form or other 6Yip g 
the duration, they could resign by a declaration either 
oral or in writing. If however the articles prescribe that 
a notice in writing must be given by directors if they 
resign and if a director offers to resign orally, the com- 
pany can insist on written resignation. In one case where 
such an article existed and the director offered to resign 
orally instead of in writing and the offer was accepted 
the Court held that in spite of written notice not being 
given, the resignation was complete here because it was 
accepted by mutual consent and thus the contract contained 
in the article was got over by mutual consent (Latchford 
JVcmier Cinema, Ltd. v. Ermion, (1931) W. N. 204). 
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Additional and Alternate Directors 

Where the articles delegate to the board of directors 
the power to appoint additional directors, the general 
meeting has no power to do this {Blair Open Hearth 
Furnace, (1913) 108 L. T. 665) , but if the directors cannot 
agree or are unable to appoint, the company has the 
power to appoint new directors {Barron v. Potter, (1914) 
1 Ch. 895; Isaacs v. Chapman, (1916) W. N. 28; Foster 
V. Foster, (1916) 1 Ch. 532), In one case where the articles 
laid down that “ until otherwise determined by a general 
meeting the number of director shall not be less than 
two nor more than seven,” and also adopted clauses 83 and 
85 of Table A corresponding to Indian clauses 99 and 101 
it was held that the power of appointing additional directors 
had not been delegated to the directors so as to exclude 
the inherent power of the company in genertv) meeting to 
appoint directors {Worcester Corsetry Ltd. v. Witting, 
<1936) 1 Ch. 640). Where the articles provided that 
“until otherwise determined by a general meeting the 
number of directors shall not be less than five nor more 
than nine ” it was held that the resolution at a general 
meeting of the shareholders to increase the directors to 
sixteen was valid and no special resolution was required 
therefore {Gwrprasad Kapoor v. Rameshwar Prasad, (1933) 
55 AU. 399) . Thuy also provide for the appoint- 
ment of what are known as alternate directors to 
act in place of those who are likely to be frequently 
abroad. There are some cases, though very rare, where 
the articles provide for a period for which only the directors 
are to hold office and thereafter they provide for the election 
of fresh directors. Here it is also frequently provided 
that a director is not qualified to be elected as such unless 
written notice of the intention of his election is given 
before the day of election. Once such a notice is given 
to the general body of shareholders who are to elect new 
directors, it does not make any difference whether the 
notice contains more names than there are vacancies or 
less {Catesby v. Burnett, (1916) 2 Ch. 325). Here it was 

32 .. 
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decided that where such a notice was to be given before 
the day of election, the notice may be given either before the 
day of the first meeting, or before the day of the adjourned 
meeting where the election is being considered. 

The practice of assigning office by directors under 
powers given to them in the articles of association became 
most frequent in England with the result that the matter 
came up before the Greene Commission of 1925-26. The 
Commission in its report stated that “ it may be questioned 
whether such a provision is lawful, at any rate in the case 
of directors, but in any case we consider that the practice 
is a most undesirable one and that any such assignment 
should be prohibited unless it is sanctioned by the com- 
pany.” It further added that “ when such a provision is 
in force the company is deprived of all effective control 
over its directors and the holder of office is in a position to 
force upon the company for his own profit any person, 
whether suitable or not who is willing to pay a price.” 
Accordingly a section prohibiting this practice has been 
inserted in the English Companies Act of 1929 following 
which our Indian Companies (Amendment) Act of 1936 
lays down that in case of any company a provision is made 
by the articles or by any agreement entered into between 
any person and the company for empowering a director or 
manager of a company to assign his office as such to another 
person, any assignment of office made in pursuance of the 
said provision shall notwithstanding anything to the con- 
trary contained in the said provision be of no effect unless 
and until it is approved by a special resolution of the 
company ” (Sec. 86B) . 

However the exercise by a director of a power to 
appoint an alternate or substitute director to act for him 
during an absence of not less than three months from the 
district in which meetings of the directors are ordinarily 
held, if done with the approval of the board of directors, 
shall not be deemed to be an assignment of office ufUhvn 
the meaning of this section. Of course any such alternate 
pr substitute director shall ipso facto vacate office if and 
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when the appointer returns to the district in which the 
meetings of the directors are ordinarily held. It will be 
thus seen that temporary appointments of alternate or 
substitute directors do not constitute an assignment of 
office within the meaning of this section, when made with 
the approval of the board of directors. 

Debenture Directors 

There are also cases where debenture holders or some 
other outside body are empowered to attend or nominate 
directors and in such cases the nomination of such body 
will in itself be sufficient and no further act on the part 
of the company will be necessary {Btitish Mwrac Syndicate 
V. Alperton Rubber Co., (1915) 2 Ch. 186). If however 
the arrangement is that this outside body is to nominate and 
the company is to appoint them, of course the appointment 
by the company would be necessary (Plantations Trust v. 
Bda (Sumatra) Rubber Lands, (1916) 86 L. J. Ch. 801). 

Directors’ Qualificatioii 

It is further laid down that a person shall not be 
capable of being appointed a director of a company by the 
articles, and shall not be named as a director, or proposed 
director of a company in the prospectus issued by or on 
behalf of the company, unless the said director has, before 
the registration of the articles, or publication of the pros- 
pectus, or filing a statement in lieu of the prospectus, (1) 
signed and filed with the registrar a consent in writing to 
net as such a director; and (2) except in case of a company 
limited by guarantee not having a share capital, has either 
signed the memorandum and signed and filed with the 
registrar a contract in writing to take shares and pay for 
them for no less than the amount of his qualification, if 
such a qualification is provided for by the articles, l^s 
of coluse does not apply to a private limited company. 
Prom thi^ it should not be thought that it is compulsory 
under the Companies Act for a director to hold qualification 
shares. All that the law says is tiiat where the articles 
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require the director to hold qualification shares he must 
do so and the construction and wording of the article con- 
cerned will decide the question as to when and how he 
should hold them {In re. Peoples Bank of Northern India 
Ltd., (1932) I. R. Lah. 685). The Act also requires a 
notice of change among directors to be given within 14 
days from the date of the occurrence [Sec. 87 {2) ] . In this 
connection it has been laid down in Lakshmana Mudalior, 
(1932) A. I. R. Mad. 497 that this provision which 
also occurs in footnote of form 26, Appendix A of the Act 
is not mandatory and no offence is therefore committed by 
a company by not filing such notice. The director may 
provide for his qualification share by a joint holding imless 
the articles provide for a sole holding {Dunster^s Case, Re. 
Glory Paper Mills, (1894) 3 Ch. 478). These qualification 
shares may be acquired either from the company or 
purchased from outside {Carling’s Case, (1876) 1 Ch. D. 
115). If the director holds shares as an executor it will 
be a good qualification unless the articles provide that 
the share shall be held by him “ in his own right ” {Grundy 
V. Briggs, (1910) 1 Ch. 444). It is further laid down that 
a director cannot accept his qualification shares as a 
present from the promoters, or vendors, and in case he 
does so, he shall be liable to make good the whole amount 
in respect of such shares as a contributory, in case liquida- 
tion intervenes {Hay’s Case, (1875) 10 Ch. D. 593). This 
however will suffice as far as his share qualification as a 
director is concerned {Hercynia Copper Co., (1894) 2 Ch. 
403). In fact this conduct amounts to a gross breach of 
trust, as here the director is virtually speaking accepting 
a retaining fee from the promoter or vendor and is liable 
te be sued by the company for damages. The articles 
frequently lay down that these qualification shares must 
be held by the directors “ in their own rights,” which will, 
not mean that they must be beneficially entitled to them 
{Puihrook V. Richmond Consolidated Mining Co., (1878) 
9 Ch. D. 610). All that is required is that they should bs 
so held as to be capable of being safely dealt with as far 
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as the company is concerned (Bainbridge v. Smith, (1880) 
41 Ch. D. 462). In one case a managing director wh(»e 
agreement turned out to be void on other grounds and 
who failed to take up and pay for qualification shares 
within time appointed was held to entitled to 1 m 
remimeration quantum meruit. It was here pointed out 
that the obligation to pay reasonable remuneration for 
work done when there is no binding contract is imposed 
by a rule of law and not by any inference of fact 
from acceptance of the service {Craven-EUis v. Cannons 
Ltd., (1936) 2 K. B. 403). Again, much depends 
upon the language of the articles reserving such 
a provision, because in case the articles make the 
acquisition of qualification shares a condition pre> 
cedent to a director taking up his appointment, 
then the director cannot act unless he acquires the said 
shares first. If, however, he does not acquire these shares 
within two months, or any shorter time that may be provid* 
ed for in the articles, after his appointment, his office will 
be vacated, and in case any unqualified person acts as the 
director of the company after the expiry of this period 
reserved for him to acquire qualification shares, he shall 
be liable to a fine not exceeding Rs. 50, for every day 
after the expiration of the said period and up to the last 
date on which he is proved to have acted as a director 
(Sec. 85) . Where the articles laid down that the directors 
might appoint additional directors up to the prescribed 
maximum, it was held that this express power vested in 
the board excluded any implied concxirrent power to the 
same effect in the company and the board had the sole 
power of appointing additional directors (Blair Open 
Hearth F. Co. v. Beigart, (1913) 108 L. T. 665). It is 
further laid down that in case a director has acted ynih~ 
out the requisite qualification, or in case the said qualifica* 
tion or his appointment itself was found to be defective 
at a later stage, that will not of itself invalidate his acts 
as a director, but this rule will not apply to acts 
done after it has been shown that the appointment of the 
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said director was invalid (Sec. 86) . Clauses in the articles 
on the same footing are also common, the objects of which 
.being to make acts of de facto directors as valid and bind" 
ing as those of de jure directors. It may be further added 
that in case a director ceases at any time to hold his 
qualification, his office shall be vacated within two months,, 
or any shorter time as may be fixed by the articles, of 
his ceasing to hold such qualification. 

According to old decisions if a person accepted an 
appointment and acted as a director with the knowledge 
that according to the articles a certain number of share 
qualification was compulsory, that in itself was held to 
be an agreement to obtain the necessary shares within a 
reasonable time if he did not possess them, with the result 
that in case he failed to obtain the necessary qualifica> 
cation within a reasonable time the company could place 
him on the register in respect of that number of shares. 
Now that Sec. 85 prescribes the consequences of a director 
failing to comply with the requirements of acquiring the said 
qualifications this old law according to the best authorities 
has been superseded. In Spencer v. Kennedty, (1926) 
1 Ch. D. 125, where the articles especially provided the 
qualification of a director as “ the holding of at least one 
share ” and another article empowered the directors to 
appoint any other “ qualified person ” either to fill a casual 
vacancy or as an addition to the board and at one of its 
meetings appointed two men as directors whose transfers 
had been accepted, but who had not been placed on the 
register of members, it was held that although these men 
had acquired an absolute right to be registered, they were 
not “ qualified persons ” before actual registration and 
that their registration as directors was invalid. In Brown 
and Green, Ltd. v. Hays (1920) 36 T. L. R. 330, it was 
decided that salary paid to an imqualified mana^g 
director can be recovered by the company. With regard 
to the acts of an irregularly constituted board it was held 
in Changa Mai v. The Provincial Bank Ltd., (1914) 36 
Ail. 412 that an allotment of shares by an irregularly 
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constituted board is prima fade invalid. But this defect 
may sometimes be cured if the articles of association of 
the company provide for the validation of an act done 
by a de facto director in a bona fide manner. The other 
principle laid down in the same case is that ‘‘if there is 
no notice of allotment of shares in a company given to an 
applicant before the company goes into liquidation, such 
applicant is not liable to be placed on the list of 
contributories.” 

As between the company and the third persons having 
no notice to the contrary, the directors de facto are directors 
de jure {The Hope MiUs Ltd. v. Sir Cowasji J. Readymoney, 
(1911) 13 Bom. L. R. 162). In a case the question \mder 
the new English Act came up for relieving a director from 
liability incurred by him in respect of having acted as a 
director and received remuneration as such after he ceased 
to be a director by reason of his having failed to obtain 
the share qualification required by the articles of associa- 
tion within two months of his appointment. The Comrt 
held that it had jurisdiction to grant relief under Sec. 372 
(2) of the English Companies Act of 1929 from penal 
or civil liabilities incurred by him through this default 
but in case of civil liability the Court will not exercise 
the jurisdiction without evidence of the attitude of all 
persons interested in the enforcement of such liabilities 
(J2e. Barry & Staines Linoleum Ltd., (1933) 176 L. T. 
330). 

We have already seen that no person is capable of 
being appointed a director unless he has filed a statement 
with the registrar consenting in writing to act and signed 
by himself. In this connection Sec. 85 of the India n 
Companies Act is important which runs as follows : — 

Sec. 85 (1) Without prejudice to the restrictions imposed by 
Sec. 84, it shall be the duty of every director who is by the articles 
required to hold a specified share qualification, and who is not 
already qualified, to obtain his qualification within two months 
after his appointment, or such shorter time as may be &ced by 
the articles. 
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j i (2) If, after the expiration of the said period or shorter 

r e, any xmqualified person acts as a director of the company, 
^all be liable to a fine not exceeding fifty rupees for every 
between the expiration of the said period or shorter time and 
the last day on which it is proved that he acted as a director. 

From this section read along with S. 861 (1) it follows 
that where the articles do not authorise a director to act 
i>efore acquiring his qualification he must before so acting 
get his qualification and that too within a reasonable time 
after his appointment even though he may not have acted 
in the meantime {Spencer v. Kennedy, (1926) 1 Ch. 125). 
Under any circumstances, however, it is his duty imder 
6. 85 read along with 861 (1) to acquire his satisfactory 
share qualification within two months after his appointment 
{Hutchinson’s Case, Re. Issue Co., (1895) 1 Ch. 226; 
Molineaux v. London, Birmingham and Manchesier Co., 
(1902) 2 K. B. 589). In the latter case signing a prospectus 
issued to the public was held to be acting as a director. 
The qualification shares which a director is expected to 
get may be acquired by him either from the company 
or by purchase from the market or by transfer from a 
friend without payment {Katruck’s Case, (1888) 13 
Bom. 1). There are cases where the articles require a 
director to hold qualification shares (in his own right). 
This will mean that though he can hold the same as a 
trustee without beneficial ownership and comply with this 
requirement of the articles he cannot do so if he holds 
them in a representative character such as that of an 
executor or the liquidator for another company {Pvlbrook 
V. Richmond Consolidated Mining Co., (1878) 9 Ch. D. 
610; Boschoek Proprietary Co. v. Fuke, (1906) 1 Ch. 148). 
We have already seen that these qualification shares cannot 
be received as a gift because that would amount to a mis- 
feasance being in the nature of a bribe and a director who 
accepts such shares will have to account to the company 
for the value of the shares or damages sustained by the 
company in consequence of breach of duty {Hay*s Case^ 
(1875) 10 Ch. App. 593; Archet^s Case, (1892) 1 Ch. 322). 
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If before accepting the offer of the director to take up his 
qualification shares the company goes into liquidation, the 
contract cannot be completed and a director cannot be made 
liable by placing his name on the register thereafter in 
liquidation {Hutchinson’s Case, Re. Issue Co., (1895) 1 Ch. 
226). If the articles do not provide for a sole holding, 
a joint holding will suffice as a qualification {Grundy v. 
Briggs, (1910) 1 Ch. 444). Where holding in his own 
right is provided for by the articles, an executor or 
administrator and trustee in bankruptcy as such will not 
be qualified {Glory Paper Mills, Re. Dunster’s Case, 
(1894) 3 Ch. 478). The share must be held in 
such a way that the company can safely deal 
in the same if necessary {Sutton v. English and 
Colonial Produce Co., (1902) 2 Ch. 502). The fact 
of a director having pledged his shares on a blank transfer 
will not disqualify him {Pulbrook v. Richmond Con- 
solidated Mining Co., (1878) 9 Ch. D. 610). If however 
these qualification shares were accepted from a promoter to 
whom the director handed a blank transfer it would 
amount to a misfeasance and the director would be liable, 
in liquidation, to contribute the nominal amount of the 
shares {London and South W. Canal, (1911) 1 Ch. 346). 
There . have been some cases where the articles are so 
framed that they declare that if a director has accepted 
his nomination and thereafter not acquired his qualifica- 
tion with a specified period, he shall be taken to have ' 
applied for and the company to have allotted the necessaty 
shares. Such article or articles similarly worded would 
not only make the director bound to take up shar^ 
allotted by the company while it is a going concern, but 
immediately on the expiration of the period named by 
the articles whether the company has placed his name on 
the register or not, if liquidation intervenes, the liquidator 
may place his nam§ on the list of contributories and this 
can be done even though he has not acted as a director 
after accepting office {Isaac’s Case, (1892) 2 Ch. 158; 
Hercynia Copper Co., (1894) 2 Ch. 403). If however 
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the director resigns within the period allowed to him for 
acquiring his qualification shares, he escapes liability to 
acquire the same {SaUsbvry Jones’s Case, (1894) 3 Ch. 
356). When a director becomes bankrupt, he does not 
after notice to the company by his trustee in bankruptcy, 
hold his qualification shares in his own right according 
to law {Sutton v. English and Colonial Produce, (1902) 

2 Ch. 502). In case where the qualification is increased 
after a director has qualified to the extent prescribed at 
his appointment, he remains a director even though he 
does not acquire a larger qualification within the prescribed 
time, though in case he continues to act as a director, 
that would be regarded as his agreeing to take up this 
extra qualification within a reasonable time (MoUneaux v. 
London, Birmingham and Manchester Co., (1902) 2 
K. B. 589). A director who acts without qualification 
in breach of this requirement of the Act is not only likely 
to be prevented by an injimction restraining him from 
acting, but he is also liable to refimd the fees paid to 
him by the company by mistake while he so acts {In Re. 
Bodega Co., (1904) 1 Ch. 276). It has also been held 
that the appointment and qualification of directors relate 
to the internal management of a company and therefore 
any person dealing in good faith with the company is 
entitled to assume that everything is being done regularly 
{Mahoney v. East Holiford Co., (1874) L, R. 7 H. L. 869). 
Of course it would be quite a different position if a person 
dealt with the company in spite of knowing this defect 
in the qualification of the director and his appointment. 

Vacation of office of Director 

Under the old Act there was no provision within the 
body of the Act as to the circumstances under which the 
directors vacated their office ipso facto, though articles of 
most companies provided for same. It was however 
thought that a specific provision in tHe Act was necessary 
because if in case a company omitted this clause from the 
articles there was nothing to force even a bankrupt director 
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from vacating his ofiBce. This Section 86 (i) now 
specifically lays down that the ofiBce of directors eBiall be- 
vacated if — 

(a) he fails to obtain within the time specified in s/ub* 

section (!) of Section 84 , or at any time thereafter 
ceases to hold, the share quaUfication, if any, necessary^ 
for his appointment, or 

(b) he is found to be of unsound mind by a Court of com^ 

petent jurisdiction, or 

(c) he is adjudged an insolvent, or 

(d) he fails to pay calls made on him in respect of shares 

held by him within six months from the date of such 
caUs being made, or 

(e) he or any firm of which he is a partner or any private 

company of which he is a director without the sanction 
of the company in general meeting accepts or holdo 
any office of profit under the company other than that 
of a managing director or manager or a legal or 
technical adviser or a banker, or — ) 

(f) he absents himself from three consecutive meetings of 

the directors or from aU meetings' of the directors for 
a continuous period of three months whichever is the 
longer without leave of absence from the board of 
directors, or 

(g) he or any firm of which he is a partner or any private 

company of which he is a director accepts a loan or 
guarantee from the company in contravention of 
Section 86D, or 

{h) he acts in contravention of Section 86F. 

The above grounds are the grounds specifically liud' 
down by the section but the section further lays down that 
nothing contained in this section shaU be deemed to predude 
a company pom providing in its artides that the office of 
directors shall be vacated on grounds additional to thoso 
specified in tMs section [Sec. 86 (i) (2)]. 

Where a director and manager of a company entered 
into an agreement with the company to resign both portion 
in consideration of cash payment and s^reeing not to carry 
on similar business for five years it was held that tbe 
restrictive covenant was not rendered invalid because it waa 
entered into on the termination of the employm^i 
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instead of at the beginning. {Spink {Bournemouth) Ltd. 
V. Spink, (1936) 1 Ch. 544). 

bankrupt Directors, Managers and Managing Agents 

It is now laid down specifically by Section 86A in 
addition to the provision of disqualification as provided 
Jor by Section 86 {i) (c) that in case an undischarged 
insolvent acts as a director or managing agent or manager 
of any company he shall be liable to imprisonment for 
a term not exceeding two years or to a fine not exceeding 
Jts. 1,000 or to both. This section covers both companies 
incorporated vrithin British India and outside British India. 

In this connection it is interesting to notice that this 
section was introduced following a similar Section 142 of 
the English Act which was enacted on the recom- 
mendation of the Greene Commission which laid down 
that 

“ The evidence upon this subject discloses a state of affairs 
which is difficult to deal with but in our opinion demands a 
remedy. Many cases have been brought to our notice where 
bankrupts who have not obtained their discharge have been able, 
by using the machinery of the Companies Acts, to continue trading 
imder the disguise of a limited company, with results often disas- 
trous to those who have given credit to the company. In many 
•cases, traders have been far too ready to give credit to private 
companies of which they know nothing, without making any or 
.sufficient inquiries as to the financial standing of the company 
or the persons who control, it, and to this extent it may fairly 
be said that the trouble lies at their own door. This is particulariy 
the case where manufacturers in periods of trade depression have 
%>een eager at any risk to find a sale for their goods. But in spite 
«of these considerations, we are of opinion that an am^dment (rf 
the law so as to prohibit an indischarged bankrupt from taking 
part in the management of a company without the leave of the 
^Bankruptcy Court concerned is desirable. An absolute prohibition 
■would, we think, operate unfairly and we suggest the Bankruptcy 
Court as the one to give the necessary sanction because the Judge 
cf that Court will more readily be acquainted with the circum- 
:6tances attending the bankruptcy. Ehkving regard to the class oi 
individual concerned in the majority of cases, we consider it 
^^ntial that any breach of the provision which we recommend 
.should be punishable by imprisonment.’’ 
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REMOVAL OF DIBECTOBS 

Unless the articles gave power to the company in. 
general meeting to remove directors it was not within the- 
power of shareholders under the old Act to do so. The- 
Indian Companies (Amendment) Act of 1936 however 
provides that the company may by extraordinary resolvr^ 
tion remove any director, whose period of office is liable’ 
to determination at any time by retirement of directors in 
rotation, before the expiration of his period of office crnd^ 
may "by ordinary resolution appoint another person in his 
stead. The persons so appointed shall be subject to retire- 
ment at the same time as if he had become a director onz 
the day on which the director in whose place he is appointed 
was last elected director. A director so removed cannot 
be reappointed a director by the board of directors 
{Sec. 86G). It may be added that this section applies as 
will be noticed only to those directors whose period of 
office is liable to determination at any time by retirement 
of directors in rotation, by which saving clause the section 
attempts to exclude ex-official directors nominated by the 
managing agents as well as debenture directors and special 
directors nominated by holders of large blocks of shares 
particularly in cases where public bodies or Indian States 
frequently invest largely in companies by purchasing sharer 
or debentures and make it a condition that in consideration^ 
of so doing they shall have the power to nominate one or 
more directors of their choice from falling under the ^ 
operation of this section. 

It may be further added that this section does not 
apply to directors elected or appointed before the com^ 
mencement of the Indian Companies {Amendment) Act of 
1936 [Sec.86G {3)]. 

Where in a recent case, the articles of association laid 
down to the effect that the one-third of the first directors 
to retire, unless the directors agree among themselves, shall 
be determined by ballot it was held by the Appeal Court 
that the words by ballot ’’ meant by lot and that the words 
^Hhe whole number of directors’’ in the article did not 
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include additional directors who by another article only 
held office until the ordinary general meeting (Eyre v. 
MiUon Proprietary Ltd., (1936) 1 Ch. 244) . 


Articles in connection with appointment and other 
Incidents such as remuneration, qualification, etc., 
of Directors 

Usually articles of association in India contain 
.special clauses appointing or stating the names of the 
first directors. If any special directors are to be appointed 
because they are members of the firms of managing agents, 
or they are to be appointed as debenture directors, the same 
is provided for by the articles. Frequently clauses are 
inserted for the appointment of alternate directors for 
filling up vacancies in the office of directors, for providing 
•qualification shares to be taken up by them, remuneration 
of directors, the retirement by rotation and how the retire- 
ment by rotation has to be provided for. Sometimes a 
clause is inserted giving power to the company for increas- 
ing or reducing the number of directors. We shall deal 
■with these clauses now hereunder. 

7onn of Article as to number of Directors 

“ Until otherwise determined by the general meeting, the 
number of directors shall not be less than six nor more than 
twelve.” 

The above is the usual form in which this point is 
:^ated in the articles. 

There is a second form recently used by some Indian 
■companies which not only provides for the miYitnnm 
number excluding ex-officio directors, but also fixes a: per- 
centage of these directors being Indians. This runs as 
follows : — 

“Until otherwise determined by a general meeting the number 
•of the directore shall, excluding ex-offido directors, not be less than 
■three or more than six of whom 80 per cent, shall always be Indiana ” 
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Form of Article appointiiig Directors 

The first directors of the company shall be : — 

K. M. Rama Dass, Esq. (Mesffla. Managing Agents & Co.), 
Special Director, Chairman. 

R. M. Bahadurji, Esq. 

C. S. Jehangir, Esq. 

Hon. Mr. V. D. Thackersey. 

G. Khatau, Esq. 

F. C. Ebrahim, Esq. 

N. M. Goculdas, Esq. 

A. J. Sivaprasad, Esq. (Messrs, Managing Agents & Co.), 
Special Director. 

Note : — In this connection the attention of the draftsman is drawn 
to Section 17(2) of the Indian (Companies (Amendment) 
Act of 1236 where it is provided that the articles of 
association of every company must contain regulation 78 
or regulations “identical with or to the same effect.” 
Regulation 78 lays down as follows : — 

“ At the first ordinary meeting of the company, the whole 

of the directors shall retire from office, and at the 

ordinaiy meeting in every subsequent year, one-third 
of the directors for the time being or, if their number 
is not three or a multiple of three, then the number 
nearest to cme-third shall retire from office.” 

Thus it will be necessary imder this regulation that at the 
first ordinary meeting of the company the whole of the directors 
whether appointed by the articles or otherwise must retire from 
office and at the ordinary meeting every subsequent year one-third 
of the directors or the multiple provided for must retire. The 
object here sought to be achieved is to give the shareholders the 

choice at the first ordinary meeting of the company to change 

their directors if they do not approve of them. There is of cour^ 
no mention as to ex^fficio directors but that fact should not caui^ 
any serious obstruction in view of the fact that special or ex-<ifficu} 
directors are nominated by managing agents according to their 
agreements and they may be reappointed by them independently 
of the general body of the shareholders of the company. 

The other form in which the same article appears 
is : — 

“ The persons hereinafter mentioned shall be the first directors 
that is to say (Here the names and particulars as in the above 
form are mentioned). 
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Form of Article for Special Directors 

“ One of the members of the said firm of (Messrs. Managing 
Agents & Co.) , Bombay, which now consists of ‘ X,* * Y * and 
* Tif whilst the said firm or their successors hold between them 
shares in the capital of the company of the nominal vjdue of 
rupees five lacs, shall from time to time be a director of the 
company, and the said firm shall also have the right, during the 
same time, to appoint another director, whether a member of the 
finn or not. The directors appointed under this clause are herein 
referred to as ^ special directors * and the term ‘ special directors * 
herein contained includes the several directors for the time being 
in the oflSce under this clause.” 

Frequently special directors in India are also ex^ 
officio directors and the articles take the following form: — 

The firm of Messrs (managing agents) shall be 

entitled to have three nominees on the directorate of the company. 
Each of the said nominees and their successors in office appointed 
under this clause shall be called an ex-officio director. An ex-offficio 
director shall be entitled to hold office until requested to retire 


the said Messrs and accordingly shall not be bound 

to retire by rotation. As and whenever an ex-officio director vacates 
office whether upon request as aforesaid or by death or otherwise, 
the said Messrs may appoint another director in 


his place. An ex-officio director shall not require any qualification. 
An ex-officio director may at any time by notice in writing to the 
company resign his office.” 

There is one other form in which this very same article 
appears as : — 

“During such time as the firm of Messrs. Cobb & Co., shall 
be the managing agents of the company, that firm shall also have 
the right to appoint and from time to time remove and reappoint 
another person, whether a member of that firm or not, as a direc- 
tor of the company. The director appointed under this article is 
herein referred to as the ' special director,^ and the term 
‘special director’ means the director for the time being in office 
under this article.” 

Other alternate form is as follows : — 

“As agreed in accordance with Schedule ‘A,’ (Agreement 
of the company with the managing agents annexed to the articles), 
to the extent of two persons named by the agents as deen^ fit diall 
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be ex-officio directors of the company and such directors shall, as 
such be not liable to retire by rotation or be removed from the 
same office and none of the provisions relating to the retirement 
qualification or disqualification of directors shall apply to them.” 

The other three alternate forms are : — 

(1) During such time as the firm of Messrs. A. B. C. Com- 
pany shall be the managing agents of the company, any one member 
of that firm nominated by that firm in writing shall be ex-officio 
director of the company. The right conferred by this article shall 
not be determined by any change in the name style or constitu- 
tion of the firm of Messrs. A. B. C. Company.” 

(2) Such one of the managing directors or acting managing 

directors for the time being resident in of the B. Com- 

pany Limited as the B. Company Limited shall from time to time 
nominate in that behalf shall be a director ex-officio and the Chair- 
man of the Board.” 

(3) '^During such time as the firm of Messrs. K. N. & Com- 
pany or the successors in business of that firm shall be the agents of 
the company, one member of that firm shall be ex-offido a director 
of the company and he shall also be ex-officio the chairman of 
directors; and during such time as the firm of Messrs. K, N. A 
Company or the successors in business of that firm shall hold 
in their own names or in the name or names of one or more of 
the members of that firm or their successors in business shares in 

the company of the nominal value of not less than Rs 

one member of the firms of Messrs. K. N. & Company or their 
successors shall also be ex-offido a director of the company. The 
rights conferred by this article shall not be determined by any 
change in the name or style of either of the said firms or their 
successors in business as aforesaid, or in the constitution of either 
of the said firms or their successors.” 

Form of Article of Life & Ex-officio Director in case of 
Private Companies 

In case of private companies where directors are 
appointed generally for life and in some cases where the 
managing agency is established (which is of course very 
rare and unusual) , the following form of article is used : — 

“ E. R. Rustomji, Esq., A. Erachshaw, Esq. and R. G. 
Ardeshir, Esq., shall be the first directors of the company and 
shall continue to be directors of the company for life so long as 
they shall not become disqualified for any of the causes specified 
in these articles. 
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One of the members of the managing agents’ firm of E. Ri, 
Rustomji & CJo., shall be an ex-officio director of the company. 
The light of appointment of ex-officio director of the company 
shall not be determined by any change in the name or style of 
the said firm or its successors.” 

There is frequently an article inserted such as the 
foltowing to make sure that the right to appoint special 
or ex-officio directors is not terminated by the change in 
the name of the agents’ firm : — 

“ The right of appointment of special directors of the company 
as provided for by the last preceding clause shall not be determined 
by any change in the name or style of the said firm or its 
successors aforesaid in business.” 

Form of Article for Debenture Directors 

Frequently debenture holders are given the right to 
appoint directors as we have seen in course of discussion 
in this chapter elsewhere. The form which this article 
usually takes in case of Indian Companies is as follows :-ti- 

“The holders of debentures of the company shall have thb 
right to appoint and from time to time to remove and reappoint 
a director (or say, two or three directors as may be required), in 
accordance with the provisions of the trust deed securing the said 
debentures. The director appointed under this article is herein 
referred to as the ‘ debenture director ’ and the term ‘ debenture 
director’ means the director for the time being in office under this 
article.” 

Alternative form of article when the majority pf 
debenture holders are to appoint their directors : — 

“The holders of a majority of the debentures of this issue 
may appoint two directors of the company and they shall be 
entitled at all times' before the principal moneys hereby secured 
are paid’ to fill up any vacancy in the office of any director so 
appointed. The holders of three-fourths of the said debentures 
may remove any director so appointed. The company shall pay 
every such director by way of remuneration a sum calculated at 
the rate of Rs.;* per annum.” 

In case when debenture issue is contemplated or ha« 
to be provided for, for the futoe an article such as the 
following may be inserted ; — 
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If and when debentures of the company shall be issued, the 
holders thereof shall have the right to appoint and from time 
to time to remove and reappoint a director, in accordance with the 
provisions of the trust deed securing the said debentures. The 
director appointed under this article is herein referred to as the 
** debenture director” and the term 'debenture director” means 
the director for the time being in office under this article. 

Frequently this power to appoint debenture directors 
is given to the trustees appointed by the debenture trust- 
deed in which case the article would appear in more or less 
in the following form : — 

“ Where a trust deed for securing debentures issued by the 
company special provision for appointment of trustees for the 
debenture-holders is made the said trust deed may if so arranged 
provide for the appointment of some person or persons from time 
to time by the said trustees of the said trust deed to be a director 
or directors of the company and the said trust deea may empower 
such trustees to remove any of the directors so appointed from 
time to time and may also provide that the director or directors 
so appointed shall not be bound to hold any qualification shares 
and shall vacate office in any special event and may give the said 
trustees powers to fix the remuneration of such director or directors 
and may also provide that the said directors shall not vacate 
office in rotation and shall not be removed by the company and may 
contain such other provisions as may be arranged between the 
company and the trustees, ancillary to the above all such provisions 
shall have effect notwithstanding any of the other provisions therein 
contained.” 


Form of Article for Mortgage Directors 

Frequently some companies give power even to 
mortgagees to appoint directors if the mortgage deed so 
provides. The form of article in this case is as follows : — 

''If and when the company shall create a mortgage of the 
properties movable or immovable belonging to it including its 
uncalled capital, the mortgagee ^all have the right to appoint 
and from time to time remove and reappoint a director or 
directors in accordance with the provisions of the deed of morf^ai^ 
securing the amount lent and advanced by him. The directors 
appointed under this article are herein referred to as ^mortgage 
directors* and the term 'mortgage directors* shall be deemed to 
mean the directors for the time being in office under this article.*^ 
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Form of Article for Alternate Director 

The power to appoint an alternate director is a very 
useful power in case where the directors or some of them 
are likely to leave British India temporarily and it is 
tihought desirable that during their absence another duly 
qualified person should be appointed to fill up the gap 
temporarily. This is provided for by articles in the 
following form : — 

“A director who is out of India or about to go out of 
India for not less than three months may, with the approval of 
the directors, appoint any duly qualified person to be an alternate 
director during his absence abroad and such appointment shall 
have effect and such appointee whilst he holds office as an alternate 
director shall be entitled to notice of meetings of the directors 
and to attend and vote thereat accordingly, but he shall ipso fcLCto, 
vacate office if and when the appointer returns to India or vacates 
office as a director. Any appointment under this clause shall be 
effected by notice in writing under the hand of the director making 
the same.” 

Note Frequently this provision is also made with a view to 
assist a director who is likely to remain out of the 
district in which meetings of directors are ordinarily 
held*’ (Sec. 86B) for some part of the year. It should 
be noted here that now according to Sec. 86B the power 
to appoint an alternate or substitute director can only 
be exercised by a director on the condition that (1) the 
same is exercised with the approval of the board of 
directors and (2) the director is going to be absent for 
not less than three months from the district in which 
meetings of directors are ordinarily held. For this purpose 
the presidency towns of Calcutta and Madras are deemed 
to part of the twenty-four parganas and Chingleput 
districts respectively and the Presidency Town of Bombay 
is deemed to be part of the Bombay suburban and the 
Thana districts. 

In some cases this appointment of alternate directors 
IS made subject to a special leave of absence being taken 

from the directors. In this case the article would run 
as : — 

A director who with special leave of absence from the 
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directors as provided in these articles absents himself or is about 
to absent himself from the meetings of the board because he is lo 
absent himself for not less than three months from the district tn 
which meetings of the directors are ordinarily held, may with the 
approval of the board appoint, etc.” (Here the rest of the above 
form follows). 

Form of Article for filling up vacancies 

Filling up vacancy by the directors in the midst of 
the year is a power most convenient and necessary and the 
article takes the following form in that connection : — 

“Subject as aforesaid the directors shall have power at any 
time, and from time to time, to appoint any other qualified person 
to be director, either to fill a casual vacancy or as an addition 
to the Board, but so that the total number of directors shall not 
at any time exceed the maximum number fixed as above, and so 
that no such appointment shall be effective unless two-thirds of 
the directors concur therein, and any person so appointed shall 
retain his ofi^ce only imtil the next following ordinary meeting, 
and shall then be eligible for re-election.” 

One other alternative article would be as follows : — 

“The Board shall have power at any time and from time 
to time to supply any vacancies in their number arising from 
death, resignation, or otherwise and also to add to their number 

subject to the maximum as provided by clause No of these 

presents.” 

Form of Article for continuing Directors with a number 
lesser than a quorum 

Frequently a situation is suddenly caused either by 
death or resignation under which the minimum number 
fixed for quorum is reduced. In that case the provision of 
an article such as the following is most usefiil and is to be 
found in the articles of association of many Indian and 
English Companies : — 

" The continuing directors may act notwithstanding soy 
vacancy in their body but so that in case their number falls below 
the minimum as fixed by these presents or below the quorum as 

provided for by Clause No the directors i^U not act except 

for the purpose of filling up vacancies so long as the number 
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remains below the minimum and less than that provided for the 
quorum.” 

Form of Article for qualification of Directors 

It is now universal to provide for the share qualifica- 
tion of directors and the clause generally runs as follows : — 

“The qualification of a director (other than the ex-officio 
director, the special director or the debenture director) shall be 
the holding of shares in the company of the nominal value of 
Rupees two thousand five hundred at least registered in his name, 
and it shall be his duty with regard to such qualification to comply 
with the provisions of Section 85 of the Indian Companies Act; 
provided that a first director may act before acquiring his 
qualification, but he shall in any case acquire the same within two 
months of his appointment, and unless he shall do so, he shall be 
deemed to have agreed to take the said shares from the company 
and the same shall be forthwith allotted to him accordingly.” 

Another alternative form : — 

“Every director shall at the time of his appointment and 
thenceforth during his continuance in oflSce hold in his own name 

shares in the company of the nominal value of Rs at 

the least.” 

Form of Article for remuneration of 
Directors 

We have already seen that directors are not entitled 
to any remuneration unless the article provide for same 
or the general meeting allows it by a resolution. The 
directors are also not entitled to any travelling expenses 
to and from board meetings unless provided for by the 
articles or sanctioned by company in general meeting even 
though they are entitled to be indemnified against all 
expenses {Young v. Naval and Military Society, (1905) 
1 K. B. 687; Marmor Ltd. v. Alexander, (1908) S. C. 78). 
The universal practice in all companies both in India and 
England happens to be to provide for remuneration in the 
articles by a special clause. The clause runs more or less 
as follows : — 

“The remuneration of the directors for their services shall 



THE DIBECTOBS 


519 


be Rupees seventy-five for each meeting attended by them and 
the directors shall be paid such further remuneration (if any) as 
the company in general meeting shall from time to time determine, 
and such further remuneration shall be divided among the directors 
in such proportion and manner as the directors may from time 
to time determine. The directors may allow and pay to any 
director, who is not a bona fide resident in Bombay, and who diaU 
come to Bombay, for the purpose of attending a meeting, such 
sum as the directors may consider fair compensation for his 
expenses and loss of time in connection therewith, in addition to 
his fee for attending such meeting as above specified.” 

The other alternative form by which a provision is 
made not only for remuneration for attendance at meetings 
but also for extra services and travelling expenses as decided 
upon by the board itself, is as follows : — 

‘‘The remuneration of a director shall be a sum not exceeding 
Rs. 50 (as the board may determine) for every meeting of the 
Board attended by him; and such reasonable additional remunera- 
tion, as may be fixed by the board of directors, may be paid to 
any one or more of their members for services rendered by him 
or them in journeys to the works or inspections of the property 
of the company, or in signing the share-certificates in respect of 
the company’s capital or any debentures issued by the company, 
and the directors shall be paid such further remuneration (if any) 
as the company in general meeting shall from time to time deter- 
mine; and such remuneration and further remuneration shall be 
divided among the directors in such proportion and manner as the 
directors may from time to time determine, and in default of such 
determination within one year, equally. 

The board may allow and pay to any director, who is not' 
a bom fide resident of Ahmedabad, for the purpose of attending 
a meeting, such sum as the board may consider fair compensation 
for his travelling expenses in addition to his fee for attending 
such meeting as above specified,” 

Form of Article for retirement by rotation of 
Directors 

In this connection it should be now noted that regula* 
tions 78, 79, 80, 81 and 82 are now virtually speaking 
compulsory under Section 17 (2) because there it is laid 
down that these regidoMom m any event vnU be deemed, 
to be contained by the articles of association of every 
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company. We have already dealt with regulation 78 above 
tinder the heading of “ Articles appointing directors.” We 
may however requote all these articles for the guidance of 
the draftsman who should bodily embody them in the 
articles, making such slight touches which do not fall under 
material alterations of the substance of the requirement 
concerned. The regulations are as follows : — 

78. At the first ordinary meeting of the company, the whole 
of the directors shall retire from ofl&ce, and at the ordinary meeting 
in every subsequent year, one-third of the directors for the time 
being or, if their number is not three or a multiple of three, then 
the number nearest to one-third shall retire from oflfice. 

79. The directors to retire in every year shall be those who 
have been longest in office since their last election, but as between 
persons who became directors on the same day those to retire 
shall (unless they otherwise agree among themselves) be determined 
by lot. 

80. A retiring director shall be eligible for re-election. 

81. The company at the general meeting at which a director 
retires in manner aforesaid may fill up the vacated office by 
electing a person thereto. 

82. If at any meeting at which an election of directors ought 
to take place, the places of the vacating directors are not filled 
up, the meeting shall stand adjourned till the same day in the 
next week at the same time and place, and, if at the adjourned 
meeting the places of the vacating directors are not filled up, the 
vacating directors or such of them as have not had their places 
filled up shall be deemed to have been re-elected at the adjourned 
meeting. 

It may be however pointed out that according to 
Section 83B (2) 

N oturithstanding anything contained in the articles of a 
company other than a private company not less than two^thirds 
of the whole nuniber of directors shall be persons whose period 
of office is liable to determination at any time by retirement 
of directors in rotation” 

This of course applies to companies incorporated after 
the commencement of the Indian Companies (Amendment) 
Act of 1936. Thus the directors for whom provision for 
retirement by rotation has to be made are these two-thirds 
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or more by the draftsman of the articles, the others being 
not subject to such retirement. 

Specimen clauses from precedents with due altera- 
tions : — 

the ordinary meeting to be held in the year 1937 and 
at every succeeding ordinary meeting whole of the directors, shall 
retire from office. 

In every subsequent year one-third of the directors for the 
time being shall retire from office. The directors to retire shall 
be those who have been longest in office. As between two or more 
who have been in office an equal length of time, the director to 
retire shall, in default of. agreement between them, be determined 
by lot. The length of time a director has been in office shall be 
computed from his last election or appointment where he has 
previously vacated office. A retiring director shall be eligible for 
re-election. r 

The company at any general meeting at which any directots 
retire in manner aforesaid shall fill up the vacated office by electing 
a like number of persona to be directors; provided that it shall 
not be obligatory upon the company to fill up any vacancy oi^ 
vacancies not necessary to be filled up in order to make up the 

minimum number of directors required under article No 

If at any general meeting at which an election of directors 
ought to take place, the place of any retiring director is not filled 
Tip, such director shall, if willing to continue in office, be deemed 
to have been re-elected at such meeting, unless it shall be deter- 
mined at such meeting to reduce the number of directors, or to 
leave any vacancy unfilled.” 

Note : — In connection with above it should be noted that each 
name should be voted on separately and a list should not 
be put forward to be voted on together. 


Form of Article Empowering the Company to increase 
or Reduce the Number of Directors 

Frequently articles give power to the company to 
increase or reduce the maximum number of directors or 
to alter their qualification and the article generally runs as 
follows : — 

" The company in general meeting may, by special resolution, 
from time to time increase or reduce the number of directors, 
and may alter their qualification and the company may by special 



522 INDIAN COMPANIES MANUAL 

resolution remove any director (not being a special director or the' 
debenture director) before the expiration of his period of office, 
and appoint another person in his stead. The person so appointed 
shall hold office during such time only as the director in whoje 
place he is appointed would have held the same if he had not 
been removed.” 

In one recent case, tnz., Gur Prasad Kapoor v. 
Rameshwar Prasad, (1933) 55 All. 389 where one of the 
articles of a company provided that “ until otherwise 
determined by a general meeting, the number of directors 
shall not be less than five nor more than nine ” and by a 
resolution passed at a general meeting of the shareholders 
the number of directors was increased to sixteen, it was 
held that the alteration was valid and no special resolution 
was required therefor. The right construction of the 
article according to the Court was that it was open to 
shareholders to vary the number of directors therein 
referred to without in any way necessitating an alteration 
in the article itself. 

Who can be a Director ? 

There is no restriction as far as the Company’s Act 
is concerned as to who can be a director and if the articles 
allow, a corporation or a joint stock company may be 
appointed a director {Btdawayo Market and Offices Co., 
(1907) 2 Ch. 458). A person nominated under Section 80 
of the Indian Companies Act to represent the company 
may also act as a director. It is not necessary that a 
director should hold any share or that he should be a 
shareholder unless the articles of association provide for 
a share qualification. 

The Indian Companies Act does not specifically and 
clearly define a director. All that Section 2 (5) lays down 
is that a “ Director includes any person occupying the 
position of a director by whatever name called;” it also 
provides that except in case of a private company, every 
company registered after the commencement of the Indian 
Companies Act of 1913 shall have three directors. In thia 
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connection two further sections of the Act are important^ 
rriz,, Secs. 83B, 84 and 871. They are as follows : — 

83B. (1) In default of and subject to any regulations in 
the articles of a company other than a private company — 

(i) the subscribers of the memorandum shall be deemed 

to be the directors of the company until the first 
directors shall have been appointed; 

(ii) the directors of the company shall be appointed by" 

the members in general meeting; and 

(m) any casual vacancy occurring among the directors may 

be filled up by the directors, but the person so- 
appointed shall be subject to retirement at the same 
time as if he had become a director on the day on 
which the director in whose place he is appointed was 
last appointed a director. 

(2) Notwithstanding anything contained in the articles- 
of a company other than a private company not less than two* 
thirds of the whole number of directors shall be persons whoso 
period of office is liable to determination at any time by retirement 
of directors in rotation; 

Provided that nothing herein contained shall apply to a 
company incorporated before the commencement of the Indian 
Companies (Amendment) Act, 1936, where by tnrttte of the articles 
of the company the number of directors whose period of office is^ 
liable to determination at any time by retirement of directors in 
rotation falls below the two*thirds proportion mentioned in this 
section. 

84. (1)*A person shall not be capable of being appointed 
director of a company by the articles, and shall not be namecf as 
a director or proposed director of a company in any prospectus 
issued by or on behalf of the company or in relation to any 
intended company or in any statement in lieu of prospectus filed 
by or on behalf of a company, unless, before the registration of 
the articles or the publication of the prospectus, as the case may 
be, he has, by himself or by his agent authorised in writing — 

(i) signed and filed with the registrar a consent in writing: 
to act as such director; and 

(n) save in the case of companies not having a share 

capital either signed the memorandum for a number 
of shares not less than his qualification (if any), or 
taken from the company and paid or agreed to pay 
for his qualification shares or signed and filed with 
the registrar a contract in writing to take. from. %e' 
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company and pay for his qualification shares (if any)^ 
or made and filed with the registrar an affidavit to the 
effect that a number of shares, not less than his quali- 
fication (if any), are registered in his name, 

(2) On the application for registration of the memo- 
orandum and articles, if any, of a company the applicant shall file 
with the registrar a list of the persons who have consented to be 
^directors of the company, and, if this list contains the name of 
any person who has not so consented, the applicant shall be liable 
£to a fine not exceeding five hundred rupees. 

(3) This section shall not apply to a private company 
or a company which was a private company before becoming a 
public company nor to a prospectus issued by or on behalf of a 
'Company after the expiration of one year from the date at which 
the company is entitled to commence business. 

871. Notwithstanding anything contained in the articles of 
a company other than a private company the directors, if any, 
•appointed by the managing agent shall not exceed in number 
one-third of the whole number of directors. 

Besides the above Sec. 32 (2) (1) every company 
ihas to include in its annual return of the list of members 
and summary, a statement as to the names and addresses 
of the persons who at the date of the return are the 
•directors of the company and of the persons (if any) who 
at the said date are the managers or managing agent$ of 
the company, and the changes in the personal of the 
•directors, managers and managing agents since the last 
return together with the dates on which they took place. 

REGISTER OF DIRECTORS, MANAGERS AND 
MANAGING AGENTS 

Under Sec. 87 of the Indian Companies {Amendment) 
Act of 1936 a company is required to keep at its registered 
•office not only a register of its directors, as in the case of 
the old Act, but also that of managers and managing agents 
in which with respect to each of these officers various 
particulars have to be recorded. In case of an individual 
•director, manager or managing agent, his present name in 
fuU, any former name or surname in fuU, his usual 
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residential address, his nationality and if tfiat nationality 
is not the nationality of origin, his nationality of origin and 
his business occupation, if any, and if he holds any other 
directorship or directorships, the particulars of such 
directorship or directorships have to be stated. In case 
where any of these offices are held by a corporation, the 
register must state its corporate name and registered or 
principal office and the full name, address and nationality 
of each of its directors. In case however a firm holds any 
of these offices, the register must include the full name,, 
address and nationality of each partner and the date on 
which each became a partner. The company must within 
14 days from the appointment of the first directors of the 
company and of the same period of happening of a change 
in such appointment send to the registrar a return. This 
register must be kept open during business hours to the 
inspection of any member of the company without charge 
and of any other person on payment of rupee one or such 
less sum as the company may impose upon each inspection, 
subject of course to such reasonable restrictions as the com- 
pany may by its articles or in general meeting impose, so 
that ndt less than two hours in each day be allowed for 
inspection. In case any default is made in this connection 
or if inspection is refused, the company and every officer of 
the company knowingly and wilfully in default is liable to 
a fine of rupees fifty and the Court may in case of such re- 
fusal on application made to it by the person concerned 
by order direct an immediate inspection of the register. 

POWERS OF DIRECTORS 

The exact powers of the directors largely depend on 
the clauses in the articles of association of the company 
concerned. Articles frequently lay down as is provided 
for by table “ A,” Clause 71, that the directors “ may 
exercise all such powers of the company as are not, by 
the Companies Act, or any statutory modification thereof 
for the time being in force, or by these articles, required to 
be exercised by the company in general meeting, subject^ 
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nevertheless to any regulation of these articles, to the 
provisions of the said Act, and to such regulations being 
not inconsistent with the aforesaid regulations or provisions, 
as may be prescribed by the company in general meeting; 
but no regulation made by the company in general meeting 
shall invalidate any prior act of the directors which would 
have been valid if that regulation had not been made.’’ 
In this case these general powers are wide and all embracing 
and now by S. 17 (2) of the Indian Companies (Amend- 
ment) Act, 1936 all articles of association must include 
this clause 71 of Table A or a clause identical with or to 
the same effect and in any event this clause or regulation 
will be deemed to be contained in a company’s articles. 

The regulation 71 runs as follows : — 

“ The business of the company shall be managed by the 
directors, who may pay all expenses incurred in getting up and 
registering the company, and may exercise all such powers of the 
company as are not, by the Indian Companies Act, 1913, or any 
statutory modification thereof for the time being in force, or by 
these articles, required to be exercised by the company in general 
meeting, subject nevertheless to any regulation of these articles, 
to the provisions of the said Act, and to such regulations being 
not inconsistent with the aforesaid regulations or provisions, as 
may be prescribed by the company in general meeting; but no 
regulation made by the company in general meeting shall 
invalidate any prior act of the directors which would have been 
valid if that regulation had not been made.” 

Thus the powers of directors to a certain extent have 
been standardised with very limited scope for variation by 
this new Sec. 17 (2) . In absence of such standardisation it 
had become most frequent in case of companies under 
managing agency control, to divest the directors of almost 
all the normal powers of supervision and management by 
transferring same to the managing agents through cleverly 
devised articles and managing agency agreements. In 
case of some companies the article such as the following 
was quite usual “the managing agents shall exercise all 
the powers of management, supervision and conduct of the 
company as are not vested specifically to the board of 
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directors by the Indian Companies Act.” It can be easily 
seen that by this method the fimctions of the boards of 
directors were reduced to the minimum almost to the limit 
of formally giving effect to what was already done by the 
managing agents. 

It has been held in England that where directors are 
given powers either by articles or otherwise a liberal con- 
struction will be given to the clause conferring such powers 
{Hampson v. Price's Patent Candle Co., (1876) 24 W. R. 
754). If the powers are given to the directors company 
cannot interfere except in case where the statute require 
that being done by the company (Automatic Self-cleansing 
Co. V. Cunningham, (1906) 2 Ch. 34; Gramophone <fe 
Typewriter Co. v. Stanley, (1908) 2 K. B. 89; Thomas 
Logan v. Davis, (1911) 104 L. T. 914; Salmon v. Quin and 
Axtens, (1909) 1 Ch. 311; A. C. 4^). Though here the 
powers are not concurrent because they are specifically 
vested in the directors, in case there is no board or tlve 
board will not or cannot exercise any power, the power 
can be exercised by the company as a residuary power 
(Blair Open Hearth Furnace Co. v. Reigart, (1913) 108 
L. T. 665; Barron v. Potter, (1914) 1 Ch. 895; Foster v. 
Foster, (1916) 1 Ch. 532). In dther cases specific powers 
in detail are laid down by the articles. The directors 
should see that they act strictly within their powers. 
If the directors exceed their powers and do some acts 
beyond their powers, the company in general meeting, 
may ratify this act, provided the said act is within the 
scope of the company’s power (Irvine, WitUam v. The 
Union Bank of AustraMa, (1877) 2 Ap. Cases 366). This 
ratification may be made by an ordinary resolution. 
When articles of a company provided “ until otherwise 
determined by a general meeting the directors shall hot 
be less than two and more than seven ” and the articles 
also adopted els. 83 and 85 of Eng. Table A (oiir els. 89 
and 91) it was held distinguishing Blair Open Hearth 
Furnace Co. v. Reigart, (1913) 108 L. T. 665 that the power 
of appointing additional directors had not been delegated 
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to the directors so as to exclude the inherent power of 
the company in general meeting to appoint directors 
{Worcester Corseting Ltd. v. Witting, (1936) 1 Ch. 640 
see also Gurprasad Kapur v. Rameshwar Prasad,. 
(1933) 55 AU. 399). We have already seen how 
far a director can contract personally with the 
company. If the directors have done an ultra vires 
act, the act being intra vires the company, and in 
case the said company not only wants to ratify 
same, but also wants to give power to its directors to do 
similar acts in the future, that would amount to altering 
the articles and would have to be done by a special 
resolution {Grant v. United Kingdom Switchback Bly, 
Co., (1889) 40 Ch. D. 138-39). In a recent case where the 
articles authorised the directors to provide for the welfare 
of employees and their widows and children, the Board 
of directors entered into a deed or covenant by which 
it granted a pension of £500 a year to the widow of 
managing director, it was held that the transaction was 
not for the benefit of the company or reasonably incidental 
to the company’s business and that the pension did not 
come within the terms of the articles as the managing 
director, or other director is not a person “ in the employ- 
ment of the company ” {In Be. Lee, Behrens & Co., Ltd., 
(1932) 2 Ch. D. 46). 

In one other case where it was agreed that the person 
who guaranteed the dividends on preference share was 
to be reimbursed by the company for any sum paid by 
him in respect of this guarantee, the Court held that the 
agreement was ultra vires the company {Walters Palm 
Toffee Ltd. v. WaUers, (1933) 49 T. L. B. 192). The 
directors must act in the interest of the company and 
must not make any secret profit while allotting shares 
{Parker v. McKenna, (1875) 10 Ch. 96) ; or while making 
calls {Gilbert’s Case, (1870) 5 Ch. 559) ; and while forfeit- 
ing shares the same rule has to be observed because the 
power to forfeit is to be exercised for the benefit of the 
shareholders {Harris v. The North Devon By. Co., (1855)^ 
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20 Beav. 384). The same principle applies when dealing 
with a transfer (In re. Cameron’s C. S. L. Ry. Co., (1867) 

6 De G. M. & G. 284). 

The practice in India is to add to these general powers 
a specific powers clause and enumerate at great length 
as will be noticed from specimen given in this chapter as 
well as in small typed additions at the end of Chapter XI 
where Table A provisions are dealt with and compared with 
the articles in actual use in India. It is undoubtedly most 
advantageous from the perfect draftman’s point of view to 
insert both the general and specific powers, particularly in 
view of the fact that these articles are to be constantly used 
and referred to by directors, shareholders and the public 
who are not experts in company law. However, it should 
be noted that in connection with the clause particularis- 
ing the powers that as much detail should be inserted as 
possible so that the work of those who have occasion to 
refer to it is made easy so as to leave no doubt in their 
mind as to whether a particular power is within the scope. 
The directors of course should take care in connection with 
exercise of their powers to remember that their position 
in connection with the company is fiduciary and that 
whatever they do should be done with the paramount idea 
of benefiting the company and the company alone. Any 
abuse of their power would bring in an intervention of the 
Court {Richmond’s Case, (1868) i K. & J., page 305; 
Gilbert’s Case, (1870) L. R. 6 Ch. App. 559; Piercy v. 
S. Mills & Co., (1920) 1 Ch. 77). Here there was an 
attempt to increase the capital with a view to secure voting 
power. Clark v. Workman, (1920) 1 Ir. R. 107, is another 
case where the directors wanted in exercise of ^eir power 
to select a rival company as the transferee of their own 
shares which was prevented by the Court. In order of 
course to bring in the intervention of the Court a very 
strong and clear case of wrongful exercise of power should 
be brought in as otherwise the Courts are . reluctant to 
interfere with the discretion of the directors and 
for granted that the same was hono Jide exercised (Penny, 

34 
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ex parte, In re. Gresham Life Assurance Society, (1872) Ir. 
R. 8 Ch. App. 446) . The directors who exceed their powers 
would be held liable personally by third parties on the 
footing that they have given warrant of authority in some 
cases {C alien v. Wright, (1857) 8 El. & Bl. 647; Firbank’s 
Executors v. Humphreys, (1886) 18 Q. B. D. 5^; Starkey 
V. Bank of England, (1903) A. C. 114). 

In exercise of their powers, the directors have to bear 
in mind that, the “ objects clause ” of the memorandum of 
association lays down the extent of powers of the company 
within the scope of which powers the company through 
memorandum and articles of association delegates to the 
directors such powers as it thinks necessary and convenient 
which the directors can exercise on their own accord 
without calling a meeting of the company and obtaining 
their consent. Anjrthing beyond the powers as laid down 
in the articles, though within the objects clause, can only 
be done by the directors after obtaining sanction for 
:same from the company in a general meeting. Of course 
3t must however be remembered that whatever powers are 
given to the directors they have to be exercised by the 
board in a meeting where a proper quorum, as provided 
for by the articles, is present. If no quorum is provided 
for, a majority of the board must be present in order to 
form a quorum {York Tramways Co. v. WiUows, (1882) 
8 Q. B. D. 685). The directors of a registered company 
may resolve that one of their members shall form a quorum 
if the articles do not provide a quorum and the majority 
have met and have so resolved {Umney v. Fire Proof 
Doors, Ltd., (1916) 2 Ch. 142). Where the articles 
authorise the directors to delegate any of their powers they 
can also delegate that power to a quorum of one as decided 
in the above case. In one recent case where the articles 
conferred upon the directors the power (1) to delegate to 
one or more of their number any of the powers of the board 
of directors, and (2) to decide who shall sign contracts and 
other documents on the company’s behalf and a document 
purporting to be a guaranty was given to a third party 
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by the company signed by one of the directors on behalf 
•of the company. Scndton and Gree L. J. J. held that the 
company was bound in spite of the fact tiiat board had 
not actually delegated because a person dealing with a 
company was not obliged to inquire whether the director 
had been actually invested with authority to do the act 
4md was entitled to presume that the directors had 
authorised the director concerned to sign the contract of 
guarantee on behalf of the company {British Thomson 
Houston Company, Ltd. v. Federated European Bank, 
(1932) 2 K. B. 176; Houghton & Co. v. Nothard, Lowe 
•and Wills, Ltd., (1927) 1 K. B. 246 on appeal, (1928) 

A. C. 1 distinguished; see also Kredithank Cassel v. 
Schenkers, Ltd., (1927) 1 K. B. 826). The quorum must, 
of course, consist of persons who are competent to transact 
business before the meeting and thus the director who is 
•disqualified from voting because he is interested in the 
transactions which the directors are considering cannot 
be counted in the quorum {YviU v. Greymouth Point 
Elizabeth Ry. Co., (1904) 1 Ch. 32). The director who 
is thus disqualified cannot be excluded from the meeting 
because the fact of his being interested does not disqualify 
bim from being present {Grimwade v. B. P. S. Syndicate, 
Ltd., (1915) 31 T. L. R. 531). The quorum provided for 
should be continuous all throughout the meeting of the ^ 
•directors. These articles usually are so framed as to give 
^specific powers to the directors and thereafter to state 
that they may also exercise such other powers which either 
:article8 or the Act do not require the company exclusively 
.as company to exercise, these articles would be operative 
(In Re. Patent File Co., (1870) L. R. 6 Ch. App. 83; In Be. 
Anglo Danuhian S. N. <& Colliery Co., (1875) L. B. 20 
Eq. 339). 

Directors’ Personal Interest and Duties to Companies 

Of course such powers as are given to the directors, 
must be exercised by them for the benefit of the company 
:as they happen to be, to a certain extent, in the position 
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of trustees. Any abuse of power would bring in an inter- 
vention of the Court such as the wrongful exercise of a 
power to forfeit shares {Richmond’s Case, (1858) 4 K. & 
J. page 305) or to make calls {Gilbert’s Case, (1870) 5 Ch. 
App. 559) ; to refuse register of transfers {Re, Gresham 
Life Assurance Society Ex parte Penny, (1872) L. R. S 
Ch. App. 446) . On the principle that the directors become 
agents of the company to a certain extent and act ott 
behalf of the company as such, the agent cannot act where 
his interest happens to be in conflict with his duties. In 
this connection Ss. 91A, 91B, 91C, and 91D with the 
modifications effected by the Indian Companies (Amend- 
ment) Act 1936 are important. In case of a subordinate 
oflScer it has been held that when duty of investigating, 
and ascertaining of fact is delegated to him in ordinary 
course of company’s business the company would be bound 
by his knowledge in the same way as it is affected by the 
knowledge of the board of directors {Evans v. Employers 
Mutual Insurance Co. Ltd., (1936) 1 K. B. 505). 

With reference to the disjclosure of interest by directors 
it is laid down that every director who is concerned or 
interested directly or indirectly in any contract or arrange- 
ment entered into by or on behalf of the company must 
disclose the nature of his interest at the meeting of the 
directors at which the contract or arrangement is deter- 
mined on, if his interest there exists or in any other case 
at the first meeting of the directors after the acquisition 
of his interest or the making of the contract or arrange- 
ment. This is however subject to this that a general notice 
that the director is a director or a member of any specified 
company or is a member of any specified firm, and is to 
be . regarded as interested in any subsequent transaction 
with such firm or company, shall be sufficient disclosure 
within the meaning of the Act as regards any such transac- 
tion. Thus after such general notice it shall not be neces- 
sary to give any special notice relating to any particular 
transaction with such firm or company [S. 91A (1)]. 
contravention of the above sub-section (1) will make 
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lihe directors concerned liable to a fine not exceeding rupees 
•one thousand. 

The other requirement of the same section happens to 
Jbe that every company shall keep a renter in which it 
must enter particulars of all contracts or arrangements to 
which Sec. 91 A (1) applies which register shail be open to 
inspection by any members of the company at the registered 
office of the company during business hours [5. 91 A (3)]. 
Every officer of the company who knowingly and wUfuUy 
acts in contravention of the provision of Sec. 91 A (3) is 
liable to a fine not exceeding rupees five hundred. This 
particular provision which requires the register of contracts 
with the directors to be kept was inserted in response to the 
•demand of the Bombay Shareholders’ Association and the 
investing public to the effect that these contracts must be 
•disclosed to the shareholders in order to enable them to 
find out the extent to which the directors of their company 
were interested in contracts with their company. 

No director as a director shall vote on any contract or 
arrangement in which he is either directly or indirectly 
•concerned or interested nor shall his presence count for the 
purpose of forming a quorum at the time of any such vote 
and if he does so vote, his vote shall not be counted. This is 
•of course subject to the provision that the directors or any 
•of them may vote on any contract of indemnity against 
any loss which they or any one or more of them may suffe? 
by reason of becoming or being sureties or surety for the 
company [S. 91B (1)]. Every director who contravenes 
the provision of this Sec. 91B (1) is liable to a fine not 
exceeding rupees one thousand. The whole of this section 
•91B is not to apply to a private company except that whete 
a private company is a subsidiary of a pubUc company, the 
section shall apply to all contracts or arrangements made- 
on behalf of the subsidiary company with any person other 
than the holding company. When one person is a director 
or an ofiScer of two companies his personal knowledge is 
not necessarily the knowledge of both the compani^. Tile 
knowledge which he has acquired as officer of one coifii 



534 


INDUN COMPANIES MANUAL 


pany will not be imputed to the other company unless he 
has some duty imposed on him to communicate his 
knowledge to the company sought to be affected by the 
notice, and some duty imposed on him by that company 
to receive the notice, and if the common officer has been 
guilty of fraud or even irregularity, the Court will not 
draw the inference that he has fulfilled these duties {T. R. 
Pratt (Bombay) Ltd. v. E. D. Sassoon & Co. Ltd., (1935) 
937 Bom. L. R. 978). 

Where a company enters into a contract for the 
appointment of a manager or managing agent of the com- 
pany in which contract any director of the company is 
directly or indirectly concerned or is interested or varies 
any such existing contract, the company shall within 21 
days from the date of entering into the contract or the 
varying of the contract, send an abstract of the terms of 
such contract or variation as the case may be, together 
with the memorandum clearly indicating the nature of the 
interest of the director in such contract, or in such varia- 
tion, to every member and the contract shall be open to 
the inspection of any member at the registered office of 
the company. Any default in complying with this require- 
ment will entail a fine not exceeding rupees one thousand 
on every officer of the company who knowingly and wilfully 
authorises or permits the default as well as on the company 
itself (S. 91C). 

The other requirement of importance is that everj'^ 
manager or every agent of a company other than a private 
company not being the subsidiary company of a public 
company who enters into a contract for or on behalf of 
the company in which contract the company is an un- 
disclosed principal, shall at the time of entering into the 
contract, make a memorandum in writing of the terms of 
the contract and specify therein the person with whom it 
. has been made. Every such manager or every agent shall 
forthwith deliver the aforesaid memorandum to the com- 
pany and send cojdes to the directors, and such memo- 
randum shall be filed in the office of the company and laid 
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before the directors at the next directors’ meeting [S. 91D 
(1 & 2)]. It should be noted here that the words “and 
send copies to the directors ” have been now added to the 
old section. The object sought to be achieved by Sec. 91D 
which is a peculiarly Indian section is to prevent dis- 
honest managing agents from saddling the company with 
their own transactions on the same turning out improfitable. 
This section was originally introduced in the old Act 
because it was alleged that some managing agency firms 
which dealt in commodities such as cotton on their own 
account as cotton merchants, purchased cotton in their own 
name, but when the market fell and the transaction 
threatened to run into a loss, they allotted this transac- 
tion to the company which was running a cotton mill imder 
their management, on the excuse that the said cotton was 
purchased by them in their own name on account of the 
cotton mill company concerned. It was thought that the 
section as originally framed for the old Act would effectively 
prevent such transactions if the managing agent or manager 
were to be forced to disclose the contract at the time the 
same was entered into, in case a memorandum in writing 
of its terms was placed before the directors at the next 
director’s meeting. In practice however it was discovered • 
that a large number of joint stock companies under manag- 
ing agency system held their directors meetings at long 
intervals and in some cases only one or two meetings were 
held during a year. Thus it was decided that unless 
immediately on such contracts having been entered into 
copies of same were sent to directors, the object sought to 
be achieved by the section was frustrated. The section 
further imposes a fine not exceeding rupees two hundred in 
case of default of such manager or agent and in addition 
the contract itself is declared void as against the company 
[S. 91D (3)]. 

Notice of Board Meetings necessary 

It is also compulsory that every time the directors 
meet, every member of the board has been given due notice 
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^ to the meeting {Portuguese Copper Mines, In re. Steele’s 
C^e, (1889) 42 Ch. D. 160). If notice has not been given 
and one or more of the directors are absent in consequence, 
tlfe proceedings would be invalid (Harben v. PhiUips, 
(1883) 23 Ch. D. 14). Of course where a director has 
g([^e abroad, notice need not be given in the absence of 
ejcpress provision to the contrary {HaMfax Sugar Co. v. 
Prancklyn, (1890) 62 L. T. 564). There is one exception, 
however, as when all directors casually meet and agree to 
a meeting being held there and then waiving notice. 
Here the meeting will be good in spite of want of notice 
(Barron y. Potter, (1914) 1 Ch. 895; Smith v. Paringa 
Mines, Limited, (1906) 2 Ch. 193). It must be however 
remembered that whatever notice is given the same 
niust be of a reasonable duration, and how far this 
duration is reasonable will be considered from the past 
practice applying to the particular company {Broume 
V. La Trinidad, (1887) 37 Ch. D. 1; Homer Ooid 
Mines,, In re. Smith, ex parte, (1888) 39 Ch. D. 546). 
fr a board meeting is summoned on a very short 
notice tbe Court may, if it comes to the conclusion that 
the notice was too short and was purposely given with a 
view to exclude some directors, declare the notice bad 
(Homer Gold Mines, (1888) 39 Ch. D. 546) ) . The objec- 
tion of course must be taken immediately by the party 
aggrieved. It is not necessary or compulsory to give 
particulars of business to be done at the meeting because 
it is thought that the directors as a select body are in duty 
bound to attend the meeting whenever they can (La 
(Hompagnie De Mayville v. Whitley, (1896) 1 Ch. 788; 
Ychmg V. The Ladies Imperial Club, (1920) 2 K. B. 523) . 
This rule of course will not apply where the articles 
require that the notice must state particulars. The 
articles usually provide that when ^e number of directors 
fall below the quorum the remaining shall act for the 
purpose of filling up the appointment and the continuing 
cfirectors are sometimes allowed to do ordinary business 
meanwhile. In one case where the articles gave power to 
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directors to resign by a notice in writing and at a share- 
' holders' meeting they offered to resign orally which was 
accepted, the Court held that the resignation was complete 
and they were restrained from attending the company’s 
board meeting (Latchford Premier Cinema, Ltd. v. Ermion, 
(1931) 2 Ch. 409; W. N. 204). 

Besolutions by Circulars 

Frequently articles provide that a letter or resolution 
circulated among the directors and signed by them, 
approving the said resolution by the majority shall be 
binding. Whatever may be said as to the desirability of 
following such a procedure from the organisation standpoint, 
it is thought that such an article would be binding at law. 
Of course in the absence of such an article the directors 
cannot act without a meeting (D’Arcy v. Tamar HiU Ry. 
Co., (1867) L. R. 2 Ex. 158; Haycraft Gold Reductum Co., 
(1900) 2 Ch. 230). In the opinion of Lord Justice Fry, 
however, without a meeting the directors cannot think and 
that a collective opinion is contemplated by the Act, but 
unfortunately that does not seem to be the law (Portuguese 
CJojyper Mines, 0889) 42 Ch. D. 160) . 

With reference to powers given by the articles to 
directors the tendency of the Court is to give them as 
liberal a construction as possible (Aberdeen Ry. Co. v. 
BUdkie, (1854) 1 Macq. H. L. 461). Whatever be the 
powers as to carrying of business that may have been given 
to the directors, these powers do not include the fixing 
of their own remuneration, as we shall see later (Foster v. 
Foster, (1916) 1 Ch. 532). 

The directors cannot appoint the managing director 
unless they are empowered to do so by the articles or by 
any general meeting (Boschoek Proprietary Co. v. Fvke, 
(1906) 1 Ch. 148 at page 159). 

Torms of Articles as to Power of Directors 

In connection with the powers of directors the articles 
give general powers in some clauses and specific powers in 
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others both in Indian and English Companies. The 
general powers are expressed more or less in the following 

terms : — 

The business of the company shall be conducted by the 
directors (with the assistance of the agents) in such manner as 
in their discretion they may think most expedient. They may pay 
all proper expenses incurred in getting up and registering and do 
all such acts and things as are by any Act of the Legislature, or 
by these presents, or by implication of law conferred upon the 
company, or directed or authorised to be done by it, and are not 
required to be exercised and done by the company in general 
meeting, but subject nevertheless to the provisions of any such Act 
of the Legislature or of these presents, and subject also to the 
provisions of the agreement, draft whereof is set forth in Schedule 
“ A ” hereto, (managing agents agreement) and to such regula- 
tions (if any) as may from time to time be prescribed by the 
company in general meeting; but no regulations made by the 
company in general meeting as aforesaid shall invalidate any 
prior act of the directors, which w’ould have been valid if such 
regulations had not been made.” 

Noth Where there is no managing agency the words “ with the 
assistance of the agents” as well as “and subject also- 
to the provisions of the agreement, draft whereof is set 
forth in Schedule * A ’ hitherto ” meaning thereby 
managing agents agreement may be omitted from this 
clause. 

An alternative form is the following : — 

“The management of the business of the company shall be 
vested in the directors, and the directors, in addition to the 
powers and authorities by these presents or otherwise expressly 
conferred upon them, may exercise all such powers and do all 
such acts and things as may be exercised or done by the company,, 
and are not hereby or by law expressly directed or required to be 
exercised or done the company in general meeting, but subject 
nevertheless to the provisions of the said Act and of these presents,, 
and to any regulations from time to time made by the company 
in general meeting; provided that no regulation so made shai) 
invalidate any prior act of the directors which would have been 
valid if such regulation had not been made.” 

One other alternative form, though comprising almost 
the same meaning is the following : — 
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“ The management of the business of the company shall be 
vested in the directors and the directors may exercise all such 
powers and do all such acts and things as the company is, by Iti* 
memorandum of association or otherwise authorised to exercise* 
and do, and are not hereby or by statute directed or required 
to be exercised or done by the company in general meeting, but 
subject nevertheless to the provisions of the Act and of the- 
memorandum of association and these articles and to any regulations 
not being inconsistent with the memorandum of association and 
these articles from time to time made by the company in general 
meeting; provided that no such regulation shall invalidate any 
prior act of the directors which would have been valid if such 
regulation had not been made. 

Frequently the following words are added to the above 
articles where there is a mana^ng agency incharge; 
“ such of the powers as are entrusted to the agents from 
time to time shall be exercised by them.” 


Clauses as to specific powers 

The specific powers pven to the directors vary 
according to the terms and conditions under which the 
managing agents are appointed and in accordance with 
the nature of the company’s constitution. Here it may 
be noted that many implied powers of directors under the 
Statute are expressly stated because directors are generally 
laymen and a specific statement as to these powers would 
be a guidance and thus of great assistance to them. 
Besides this, the shareholders generally are not very con- 
versant with company law and the powers implied 
or expressed imder the law, when exercised may create 
a wrong impression among them that the particular power 
exercised by the directors was vltra vires. It is also con- 
sidered, by the best authorities, that the insertion of express 
powers relieves the directors from responsibility, because 
where such powers are given there will not be personal 
liability to the company in the absence of fraud or gross 
negligence. There are again third parties such as 
mortgagees, vendors, and other persons who are constantly 
in business relation with the company, who are also laymeik 
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and thus it would be more easy to deal With them also in 
case the powers are expressly stated in the articles. The 
one additional advantage happens to be that here constant 
consultation with the company’s or other lawyers by the 
parties concerned is thereby avoided. The usual practice 
of Indian Companies is to specifically state these powers 
:inore or less in the following form : — 

“ In furtherance, and not in limitation of, and without 
prejudice to the general powers conferred by these articles it is 
•hereby expressly declared that the directors shall have the following 
powers : — 

(a) They shall on behalf of the company forthwith adopt all 
arrangements and agreements made by the agents for the acquisition 
‘Of land buildings and machinery for the company. 

(b) They shall on . behalf of. the company forthwith enter 

into an agreement with the agents in the terms of the draft 
: agreement set forth in the Schedule A to these articles and 

carry the same into effect with full power nevertheless to agree 

to any modification thereof. 

(c) They shall on behalf of the company forthwith enter 

.into an agreement with the brokers and muccadums in the terms 

the draft agreement set forth in the Schedule “ B ” to these 
-articles and carry the same into effect with full power nevertheless 
to agree to any modification thereof. 

(d) They may purchase, take on lease, or otherwise acquire 
■on account of and for the purposes of the company any property, 
rrights, or privileges whatsoever, and may sell, improve, manage, 
'develop, let, lease, dispose of, turn to account, or otherwise deal 
with such property, rights or privileges, on such terms as they shall 
think fit. 

(e) They may take any conveyance, assignment or lease in 
the name of Trustees for the company, and may give the Trustees 
such indemnity as may be agreed upon. 

(/) They may borrow on mortgage of the whole or any part 
•of the property of the company or on the bonds, debentures, (either 
naked or secured by a charge or mortgage) notes or other securities 
of the ccnnpany, or otherwise as they may deem expedient, such 
sums as they may think necessary for the purposes of the company. 

ig) They may insure and keep insured against toss or 
.■damage by fire, or otherwise for such period and to such extent 
as they may think proper, all or any part of the buildings 
machinery, goods stores, produce, and other movid>le pr ope r ty ctf 
the company, eithw separately or conjcnntly; and may seal, assigii, 
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surrender, or discontinue any policies of assurance effected in 
pursuance of this power. 

(h) They may institute, conduct, defend, compound or- 
abandon legal proceedings, and refer the same or any other 
dilute to arbitration. 

(i) They may draw, issue, sign, accept, and indorse bills,, 
hiindis and promissory notes. 

(;) They may notwithstanding anything herein contained, 
give to any director, officer or servant of the company, an interest 
in any particular business or transaction, or a participation in 
the profits thereof or in the general profits of the company in 
addition to or in substitution for a salary and such participation,, 
commission or salary shall be treated as part of the working: 
expenses of the company. 

(k) They may place such part of the funds of the company 
as shall not be required to satisfy or provide for immediate demands 
either in current account or on deposit with any banker or any 
joint-stock company or may invest the same in or upon securities 
of or guaranteed by the Govemnment of India or the Trustees 
of the Port of Bombay or the Municipal Corporation of the 
City of Bombay, and may from time to time vary such securities 
and investments and convert the same as occasion may require 
or as they may deem expedient. 

(l) They may from time to time delegate to the agents such 
of the powers, exercisable by the directors as herein mentioned 
(except such as are expressly stated to be incapable of delegation), 
as they may deem advisable, and may delegate such powers for 
such time and to be exercised for such objects and purposes, and 
upon such terms as they consider expedient for the best interests 
of the company and the directors may delegate such powers either 
collaterally with, or to the exclusion of and in substitution for,, 
all or any of the powers of the directors in that behalf, and may 
from time to time revoke or withdraw any such delegated powers, 
or alter or vary any of the conditions and restrictions aforesaid. 

The following clauses are sometimes also added to the 
powers given above : — 

(m) To pay the costs, charges and expenses preliminary and 
incidental to the promotion, formation, establishment and registra* 
tion of the company. 

(n) To commence business at any time after registration 
notwithstanding that part only of the shares may hate been 
subscribed for or allotted. 

(o) To pay for any property, riglits or privileges acquired 
by or services rendered to the company, either wholly or partially ^ 





INDIAN COMPANIES MANUAL 


in cash or in shares, bonds, debentures, mortgages or other secu- 
rities of the company, and any such shar^ may be issued either 
^ fully paid up or with such amount credited as paid up thereon 
ns may be agreed upon; and any such bonds, debentures, mortgages 
-or other securities may be either specifically charged upon all or 
any part of the property of the company and its uncalled capital 
or not so charged. 

(p) To appoint any person or persons (whether incorporated 
or not incorporated) to accept and hold in trust for the company 
any property belonging to the company or in which it is interested, 
or for any other purposes, and to execute and do all such deeds 
and things as may be requisite in relation to any such trust, aqd 
to provide for the remuneration of such trustees. 

(q) To make and give receipts, releases, and other discharges 
for money payable to the company, and for the claims and demands 
of the Company. 

IJoTB : — ^When managing agents are also given the power to grant 
receipts the following clause is also added : — 

(r) A receipt signed by the agents, or any other person or 
persons especially authorised by the directors in that behalf, for any 
moneys, funds or property lent, or payable or belonging to the 
company, shall be an effectual discharge on behalf of and against 
the company for the moneys, funds or property which in such 
leceipts shall be acknowledged to be received, and the person 
paying or delivering any such moneys, funds or property shall 
Tiot be bound to see to the application, or be answerable for any 
anisapplication, thereof. 

(s) To determine from time to time who shall be entitled 
i;o sign on the company's behalf, bills, notes, receipts, acceptances, 
indorsements, cheques, dividend warrants, releases, contracts and 
-documents and to give the necessary authority for such purpose. 

The alternate clause given in connection with invest- 
ing or dealing with the funds of the company is as follows: — 

“To invest and deal with any moneys of the company not 
Immediately required for the purposes thereof, upon such security 
or without security and in such manner as they may think fit, 
and from time to time to vary such investments.” 

When it is sought to give powers to directors to mort- 
gage a property to a brother director who stands as a 
surety personally on behalf of the company the following 
-clause is also added : — 

(t) To execute in the name and on behalf of the company 
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in favour of any director or other person who may incur, or be 
about to incur, any personal liability whether as principal or 
surety for the benefit of the company, such mortgages of the 
company's property (present and future) as they think fit, and 
any such mortgage may contain a power of sale and such other 
powers, provisions, covenants and agreements as shall be agreed 
upon. 

(u) To appoint, and at their discretion remove or suspend 
such managers, secretaries, ofl&cers, clerks, agents and servants, for 
permanent, temporary or special services as they may from time 
to time think fit, and to determine their powers and duties, and 
fix their salaries or emoluments, and to require security in such 
instances and to such amounts as they may think fit. 

With regard to giving any officer or other person a 
commission on the profits of any particular business or 
transaction or a share in the general profits of the company 
the following is an alternate clause : — 

To give any officer or other person employed by the 
company, a commission on the profits of any particular business 
or transaction, or a share in the general profits of the company, 
and such commission or share of profits shall be treated as part 
of the working expenses of the company.*^ 

Powers are also given to the directors to subscribe 
to any charitable or other purpose, etc., by a clause such 
as the following : — 

{v) To support and subscribe to any charitable or public 
object, and any institution, society, or club which may be for the 
benefit of the company or its employees, or may be connected 
with any town or place where the company carries on business; 
to give pensions, gratuities, or charitable aid to any person or 
persons who have served the company, or to the wiv^, children, 
or dependants of such person or persons, that may appear, to the 
director just or proper, whether any such person, his widow, 
children or dependants, have or have not a legal claim upon the 
company. 

(ti;) Before recommending any dividend to set aside portions 
of the profits of the company to form a fund to provide for such 
pensions, gratuities or compensation; or to create any provident 
or benefit fund in such or any other manner as to the directors 
may seem fit. 

The following is the power generally given for setting 
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aside out of profits depreciation reserve funds, etc., before 
declaring a dividend : — 

(4;) Before recommending any dividend to set aside out of 
the profit of the company such sums as they may think proper 
to form a depreciation fund for repairing, improving and main- 
taining any of the property of the company, a reserve fund to 
meet contingencies, a sinking fund to repay debentures or debenture 
stock or for special dividends or for equalising dividends and any 
other special fund for any other purposes, as the directors may, 
in their absolute discretion, think conducive to the interests of the 
company, provided that the amount set aside to form a depreciation 
fund shall be in the absolute discretion of the directors. 

The power to declare dividend is more or less given in 
the following form : — 

Dividends 

(y) The directors may, with the sanction of a general meeting 
from time to time, declare a dividend, but no such dividend shall 
be payable except out of profits arising from the business of the 
company provided that when in the opinion of the directors, the 
profits of the company permit, they may in their discretion declare 
and pay by w^ay of dividend on account, a half-yearly dividend. 
The dividend so declared shall be payable on all shar^ subject 
to the rights of the holders of shares created or raised under any 
special agreement as to dividend, in proportion to the amount of 
capital for the time being paid up in respect of such shar^; 
provided, nevertheless, that where capital is paid up in advance 
of calls upon the footing that the same shall carry interest, such 
capital shall not, whilst carrying interest, confer a right to parti- 
cipate in profits. 

The Power to deal with unclaimed dividends 

The following is generally the article in connection 
with unclaimed dividends : — 

iz) No dividend shall bear interest against the company 
and any dividend remaining unclaimed for four years from the 
declaration thereof, may be forfeited by resolution of the directors 
for the benefit of the company. But the directors may, at any 
time thereafter, if they shall so think fit, authorise the payment 
thereof to any claimant who shall adduce a title thereto the 
satisfaction of the directors. 
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Local Boards 

Frequently powers have to be given to the directors 
to form local boards for managing any of the affairs of 
the company in any specified locality in India or out of 
India. This is done by a clause in the following form : — 

From time to time and at any time to establish any local 
board for managing any of the affairs of the company in any 
specified locality* in India or out of India and to appoint any 
persons to be members of such local board, and to fix their 
remuneration. And from time to time, and at any time to 
delegate to any person so appointed any of the powers, authorities, 
and discretions for the time being vested in the directors other 
tlftm their power to make calls, and to authorise the members 
for the time being of any such local board or any of them, to 
fill up any vacancies therein and to act notwithstanding vacancies, 
and any such appointment or delegation may be made on such 
terms, and subject to such conditions as the director may think 
fit, and the directors may at any time remove any person so 
appointed, and may annul or vary any such delegation. 

At any time and from time to time by power of attorney 
under the seal of the company to appoint any person or persons to 
be the attorney or attorneys of the company for such purposes 
and with such powers, authorities and discretions (not exceeding 
those vested in or exercisable by the directors under these presents) 
and for such period and subject to such conditions as the directors 
may from time to time think fit, and any such appointment may 
(if the directors think fit) be made in favour of the members or 
any of the members of any local board, estabhahed as aforesaid, 
or in favour of any company or of the members, directors, 
nominees or managers of any company or firm or otherwise in 
favour of any fluctuating body of persons, whether nominated 
directly or indirectly by the directors, and any such power of 
attorney may contain such powers for the protection or convenience 
of persons dealing with such attorneys as the directors may think 
fit, and may contain powers enabling any such delegates or 
attorneys as aforesaid to sub-delegate all or any of the powers, 
authorities and discretions for the time being vested in them. 


Specific power to borrow 

Frequently there is a special article giving in detail 
the specific power to borrow. The following is an all^ 
embracing form of article 


35 
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Without prejudice to the general powers conferred by the 
last preceding Article, and so as not in any way to limit or restrict 
those powers, and without prejudice to the other powers conferred 
by these presents, the directors shall have power from time to 
time at their discretion to accept deposits from members of the 
company either in advance of calls or otherwise and generally to 
raise or borrow or secure the payment of any sum or sums of 
money for the purposes of the company, provided that the total 
amount raised, borrowed or secured, and outstanding at any time 
shall not, without the sanction of the company in general meeting 
exceed the nominal amount of the capital, but so nevertheless 
that no depositor, lender or other person dealing with the company 
shall be concerned to see or inquire whether this limit is observed 
or not. The payment or repayment of such moneys may be raised 
or secured in such manner, and upon such terms and conditions 
in all respects as the directors may think fit, and in particular by 
the issue of debentures or debenture stock of the company charged 
upon all or any part of the property of the company (both present 
and future) including its uncalled capital for the time being; 
and debentures, debenture stock, and other securities may be made 
assignable free from any equities between the company and the 
person to whom the same may be issued. 

Frequently a clause is added giving the directors the 
power to refer matters to arbitration as follows : — 

To refer any claims or demands by or against the company 
to arbitration and to observe and perform their award according 
to the terms of the Indian Arbitration Act of 1899. 

Notb : — Section 162 of the Indian Companies Act of 1913 gives 
this power to the companies to refer matters to arbitration. 

In this connection it should be noted that an article 
providing for reference of disputes between a company 
and its members is a sufficient submission in writing with- 
in the Arbitration Act (Hickman v. Kent or Romney 
Marsh Sheep-Breeders’ Association, (1915) 1 Ch. 881). In 
this case the wording of the Arbitration Clause has to be 
as follows : — 

Whenever any difference arises between the association and 
any of the members touching the true intent or construction or 
the incidento or consequences of these presents or of the statutes, 
or touching anylMng then or thereafter done, executed, omitted, 
or suffered in pursuance of these presents or of the statutes, or 
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touching any breach or alleged breach of these pre^nts, or any 
<claim on account of any such breach or alleged breach, or other- 
wise relating to the premises or to these presents, or to any statute 
affecting the association, or to any of the affairs of the association, 
every such difference shall be referred to the decision of an 
arbitrator to be appointed by the parties in difference, or, if they 
eannot agree upon a single arbitrator, to the decision of two 
arbitrators of whom one shall be appointed by each of the parties 
in difference, or any umpire to be appointed by the two arbitrators. 
And upon every or any such reference the costs of and incident 
to the reference and award respectively shall be in the discretion 
of the arbitrators, or umpire respectively, who may determine the 
amount thereof, or direct the same to be taxed as between solicitor 
and client or otherwise, and may award by whom and to whom 
and in what manner the same shall be borne and paid, and such 
decision shall be made in order of the High Court of Justice upon 
the application on either party. 

Provision for welfare of employees, etc. 

Frequently there is a clausfe in the articles empowering 
the directors to provide for dependents, etc., which is as 
follows : — 

To provide for the welfare of the employees or ex-employees 
of the company, and the wives, widows, and families, or the 
dependents or connections of such persons, and to give, award, or 
allow any pension, gratuity, compensation, grants, or money, allow- 
ances, bonus or other payment to or for the benefit of such persons, 
as may appear to the directors just and proper, whether they have 
or have not a legal claim upon the company, and, before n 
recommending any dividend, to set aside portions of the profit 
of the company to form a fund to provide for such payments, and 
in particular to provide for the welfare of such persons, by building 
•or contributing to the building of houses, dwellings or chawls, or 
by creating, and from lime to time subscribing, or contributing 
to provident and other associations, institutions, funds or trusts, 
or providing or subscribing or contributing towards places 
instructions and recreation, hospitals and dispensaries, medical and 
•other attendance, and such other assistance as the directors shall 
th i n k fit, and to subscribe or contribute, or otherwise to assist or 
to guarantee money to charitable, benevolent, religious, scientific, 
national or other institutions, or objects which i^all have any 
moral ot other claim to support os aid by the comity, eiiiier 
by reason of lo<^ty of operation, or ct public and genelral utility, 
•or otherwise. 
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Power to ibake Bye-laws 

A clause in the article is some times found giving the 
directors the power to make bye-laws. There is no doubt 
that these bye-laws could only be made in connection 
with the internal office rules and regulations, such as for 
officers and servants of the company if they are to be made 
and varied by the board of directors. If however this 
clause empowers the directors to make and vary bye-laws 
applicable to the “ members ” of the company also that 
would be uUra vires the Board of Directors, because that 
would amount to adding or altering of articles of associa- 
tion which under the Act can only be done by a special 
resolution of the company. Thus if such an article were 
to be framed in connection with bye-laws it should take 
the following form : — 

From time to time to make, vary, and repeal bye-laws for 
the regulation of the business of the company, its officers and 
servants. 

In England the registrar of companies, in case of such 
an article being inserted in the articles of association, 
enforces that the following provision should be added before 
they are taken on the file : — 

Provided that no bye-laws or regulation shall be made under 
this power which would amount to such in addition to or alteration 
of these articles as could only legally be made by special resolution 
passed and confirmed in accordance with Secs. 20 and 81 of the 
Indian Companies Act, 1913. 


DUTIES OF DIRECTORS 
Duties as imposed by the Act 

The Indian Companies Act throws on directors; 
numerous duties and responsibilities in common with the 
officers of the company imder various sections and also 
provides in most cases penalties for default. These duties, 
may be summarised according to the following table : 
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UST OF OFFENCES UNDER THE INDIAN 
COMPANIES ACT, 1913 WITH THE 
MAXIMUM PENALTIES 
THEREFOR 


I*Totb : — ^Deep black F ” indicates offences for omission to file 
by the Company Officers, documents for the facility of 
reference. 


SscnoK. 

Nature op Offence. 

Persons Liable. 

PEaJALTY. 

4. 

Omission to incor- 
porated as a company 
carrying on a banking 
business with more 
than ten persons or 
carrying on other busi- 
ness with more than 
twenty persons. 

Every member 
of a company, as^ 
so ciation or 
partnership. 

1 

1 

Rs. IflOO 

25. 

Not sending copies of 
memorandum and 
articles at their request 
within fourteen days. 

Company. 

• 

Rs. 10 

for each 

offence. 

25(A). 

Dejavlt in issuing 
copies of memorandum 
and articles not in 
accordance with alteror 
lion made. 

Company and 
every officer who 
knowingly and 
wilfully in de- 
fault. 

Rs. 10 for 
each copy 
so issued. 

\ 

31. 

Omission to keep in 
one or more books a 
register of members and 
to enter therein parti- 
culars as required by 
the Act as enumerated 
in the section. 

Company and 
every officer who 
knowingly and 
wilfully autho- 
rises the default. 

Hs. 50 for 
every day 
during 
which the 
default 
continue. 

31(A). 

Failure to maintain 
an index of members or 
to keep the register of 
members in a form as 
would constitute an 
index. 

Company and 
every officer who 
knowingly and 
wUfuUy in de- 
fautt. 

Rs. SO. 



550 


INDIAN COMPANIES MANUAL 


Section, 

Nature op Offence. 

Persons Liable 

Penalty. 

32. 

Default in getting 
prepared and filed 
annual list of members 
and summary with 
particulars. F. 

; Company and 

i every officer who 
! knowingly and 
wilfully in de- 
fault. 

Rs. 50 for 
every day 
during 
which the 
default 
continues. 

34(4). 

Ffailure to register 
transfer or sending 
notice of refusal of 
transfer within two 
months from the date 
on which the instru- 
ment of transfer was 
lodged. 

Company and 
every director, 
manager, secre- 
tary or other 
officer who is 
knoivingly a party 
to the defaidt. 

! Do. 

36. 

Refusing to grant in- 
spection or copy of 
register of members to 
members gratis and to 
any other person on 
payment of Re. 1 or less 
for each inspection. 
Any such member or | 
other person may make ! 
extracts. If copy is re- \ 
quired the same must 
he sent within ten days 
exclusive of nonr-work- 
ing days. 

j Company and\ 
1 every officer who j 
! is in default. ! 

i 1 

' 1 
1 

j 

1 

j 

1 

Rs. 20 
f o.r each 
offence cend 
to a fur^ 
ther fine 
not ex- 
ceeding 
Rs. 20 for 
every day 
during 
which the 
default or 
refusal con- 
tinues and 
the Court 
may order 
inspection 
to be given 
immediate^ 
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Sbchon. 

Natubb of Offence- 

A 

Pebsonb Liable. 

PmAMjrr . 

41. 

Default in filing 
notice of situation of 
the oflfice where British 
Register is kept and of 
change in situation or 
discontinuance (within 
one month). F. 

Company. 

Rs. 50 for 
every day 
during 
which the 
default con- 
1 tinues. 

47. 

1 

j 

I Failure to enter in 
the register of mem- 
bers when share war- 
1 rants are issued, the 
fact of such issue and 
to strike off the name 
of the member con- 
cerned. 

Company and 
every officer who 
knowingly and 
wilfully continues 
or permits the de- 
fault. i 

Rs. 50 for 
every day 
during 
which the 
default con- 
tinues. 

51. 

1 Failure to file within 
! fifteen days, notice with 
the Registrar on conso- 
lidation or division of 
share capital, or conver- 
sion of shares into stock 
and re-conversion. F. 

Do. 

Do. 

53. 

Failure to file with 
the Registrar notice of 
increase of share capi- 
tal or of members 
within fifteen days 
after passing the re- 
solution or confirma- 
tion of special resolu- 
tion. F, 

Do. 

Do. 


M(A). 

Contravening restric- 
tions by the company 
to purchase its own 
shares directly or inr 
directly in connection 
with purchase made or 

Do. 

Rs. IflOO. 


loans granted. 
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SacmN. 

Nature of Offence. 

PiatsoNS Liable. 

PBNAi/rr. 

02. 

Failure to embody 
the minute of reduc- 
tion of capital in the 
relevant part of the 
Memorandum of Asso- 
ciation issued after re- 
gistration of such 

minute. 

Do. 

Rs. 10 for 
each copy 
issued. 

64. 

Officer concealing the 
name of any creditor 
entitled to object to re- 
duction of capital or 
wilfully misrepresent the 
nature of the amount 
of the debt or claim of 
the creditor. 

Any officer of 
the company who 
wilfully commits 
the offence. 

Imprison- 
ment up to 
one year 
with or 

without 
fine or 
both. 

66(A). 

i 

Failure to send to the 
registrar the copy of arc 
order of the Court on 
application by dissent- 
ing shareholders on a 
variation at a class 
meeting within fifteen 
days after service. F. 

Company and 
every officer who 
knowingly and 

1 wUfuUy in de- 
fault. 

R». 60. 

70. 

Default in adding a 
statement as to un- 
limited liability of a 
director or proposer 
for his election or when 
giving him notice in i 
writing before he ac- 
cepts office as to his un- 
limited liability. 

Director and 
officer or proposer 
or promoter. 

Rs. tJOGO 
and da- 

mages. 
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Sbction. 

Natubb op Offence. 

Pbbsons Liable. 

Pbnaltt. 

72. 

A company carrying 
on business without a 
registered office oj 
failure to give the notice 
of situation or of change 
of situation within 
twenty-eight days to the 
Registrar. F. 

Company. 

Rs. 60 for 
every day 
during 
which the 
default 
continues. 

74(1). 

Default by a limited 
company to aflix or 
paint its name outside 
every office or place of 
business and on its seal. 

Company and 
every officer who 
knowingly and 
wilfully authorises 
or permits the de- 
fault. 

Do. 

74(2). 

Using seal without en- 
graving on it the com- 
pany’s name or issuing 
bill heads, letter-paper 
and other official publi- 
cations for signing 
Hundis, cheques, etc , 
wherein the name of the 
company is not men- 
tioned. 

Any officer of | 
the company who 
commits the 
offence. 

Rs. 500. 

76. 

Default in publishing 

Company and 

Rs. IflOH- 


authorised as well as 
subscribed and paid-up 
capital amounts wherein 
notice or other publica- 
tion contains a state- 
ment of the amount of 
authorised capital. 

every officer who 
knowingly a 
party to the de- 
fault. 
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Sbchon. 

Nature op Offence. 

Persons Liablb. 

PiNAurr. 

76. 

Fcdlure to hold a 
general meeting within 
eighteen months from 
the date of incorpora- 
tion and thereafter once 
at least in every calen- 
dar year and not more 
than fifteen months 
after the last preceding 
general meeting. 

Do. 

Rs. 500. 

77. 

Failure to hold a sta- 
tutory meeting after 
one month and within 
a period of six months 
from the date when the 
company is entitled to 
commence business and 
to send the Statutory 
Report at least twenty - 
one days before the date 
of the meeting to every 
member and every per- 
son entitled to receive 
it. 1 

Every director 
who knowingly 
and wilfully 
authorises or per- 
mits the default 
in each case, viz., 
that of holding a 
meeting or for- 
warding the re- 
port, etc. 

Do. 

82(1). 

Failure to get filed 
with the registrar a 
printed or typewritten 
copy of a special or ex- 
traordinary resolution 
within the prescribed 
time. F.. 

Company. 

Rs. 20 for 
every day 
during 
which the 
default 
continues. 

82(2). 

Default in embodying 
in or annexing to eveiy 
copy of the Articles, 
copy of a special resolu- 
tion or in forwarding 
same in print to a 
member. 

Company and 
every officer who 
knowingly and 
wilfully authoris- 
es or permits the 
default. 

Rs. 10 for 
each copy. 
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Ssctiov. 

Natubb op Ofpbnce. 

pEaasoNS Liable. 

Pemazat. 

83. 

Refusing inspection 
of minute hook of 
general meetings dur- 
ing business hours to 
a member or after 
seven days of the 
meeting of the com- 
pany refusing to sup- 
ply on demand to a 
member copies of the 
minutes at a charge 
not exceeding six 

annas for every hun- 
dred words. 

Do. 

Rs. 26 for 
each offence 
and a fur- 
ther fi n e 
not e X - 
ceeding 

Rs. S6 for 
every day^ 
of default 

84(2). 

Including in a list of 
persons who have con- 
sented to be directors of 
the company, a name of 
any person who has not 
so consented. 

Applicant for 
registration of the 
company. 

Rs. 500. 

85. 

Acting as a director 
without acquiring quali- 
fi c a t i o n after two 
months have expired 
since appointment. 

Any unqualified 
person who acts 
as a director. 

Rs. 50 for 
every day. 

86(A). 

An undischarged 

bankrupt acting as a 
director, manager or 
managing agent of a 
company. 

Undischarged | 
bankrupt acting 
as a director. 

Imprison^ 
m en t for 
a term 
not exceed-^ 
ing two- 

years or to- 
a fine not 
exceeding 
Rs. IfiOO Of" 
both. 



.556 


INDIAN COMPANIES MANUAL 


Sbction. 

Nature of Offence. 

Ps»soNS Liable. | 

PBNAIiTT. 

86(D). 

Making any loan or 
guaranteeing any loan 
\ made to a director or 
to a firm of which such 
director is a partner or 
to a private company 
of which such director 
is a director. 

Any director 
who is a party 
to such contror 
vention. 

Rs. 600. 
and joint 
and sever- 
al liability 
for the 
amount un- 
paid. 

87. 

Default in keeping 
the register of direc^ 
tors,, managers and 
managing agents con- 
taining required parti- 
culars which must be 
open for inspection 
during business hours 
and filing within four- 
teen days with the re- 
gistrar a copy thereof 
with the notice of any 
change from time to 
time. F. 

Company and 
every officer who 
knowingly and 
wilfully in cte- 
fault. 

Rs. 60 

87(D). 

Making or guarantee- 
ing any loan out of 
company's money to a 
rruinaging agent or to 
any partner of manag- 
ing agency firm or to a 
director of a private 
company, if the manag- 
ing agent is a private’ 
company. 

Director who is 
a party to such 
loan or guarantee. 

Rs. 600. 
and joint 
and sevei- 
al liability 
for amount 
unpaid. 

87(E). 

Making any loan to 
or guaranteeing any 
loan made to any 
company under manage- 
ment by the same 
managing agent. 

Director and 
officer who know- 
ingly and wilfully 
in default. 

Rs. IPOO. 
and joint 
and severe 
al liability 
for loss in- 
curred. 
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Natube of OfiBNCB. Pbbsons Liable. 

91(A). j Failure to disclose by Every officer of 
the director • of his in- the company sjoho 
terest in the contract or knowingly and 
arrangement to the wilfully acts in 
Board of Directors and contravention. 
default in maintaining 
a register giving parti- 
culars of all contracts 
or arrangements with 
directors which must 
be open for inspection 
by a member of the 
company at the regis- 
tered office. 


91(B). Voting in case of a Every director Ks. 1,000. 
public company on a who violates the 
resolution by interested provisions of this 
directors as a director section, 
or counting the pre- j 

sence of such directors j 

in quorum. 


91(C). Default in sending Company and Rs. 1,000. 
an abstract of the con- every officer who 
tract within twenty-one knowingly and 
days from the date of wilfully authorises 
entering into same or or permits the 
of the varying of the default. 
contract for the ap- 
pointment of a manager 
including managing 
agent of the company in 
which contract any 
director is directly or 
indirectly interested 
to every member or 
any variation in it. 



Pbnamt. 

BfiL ijiw 
on the 
dire ctor 
who makes 
the default 
and 
Rs. 500 on 
the tvery^ 
officer. 
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^SfiCTioN. I Nature of Offence. 

91(D). Default of every 
manager or agent in- 


of a company (other | 
than a private com- j 
pany not being the sub- 
sidiary company of a 
public company) , en- 
tering into contract for 
or on behalf of the 
company in which the 
company is an indis- 
closed principal, or 
delivering the memo- 
randum of the terms of 
such contract and send- 
ing copies of same to 
directors at the time of 
entering into the con- 
tract specifying the per- 
son with whom it was 
made. 


PiasoNS Liable. | 

Pbnamt. 

Manager or 

Rs. 200. 

agent who makes 

and the 

the default. 

contract 
at the op- 
tion of the 
company 
diall be 

void against 
the com- 
pany. 
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Sacrum. 

Nature op Offence. 

PrasoNS Liable. 

Penaltf. 

07. 

Imdng prospectus 

Every person 

Rs, 50 for 


not in compliance unth 

who is knowing- 

every day 


requirements of S. 93, 

ly responsible for 
the issue. 

from t he 
day of 
issue until 
a copy 
c 0 mp ly- 
ing is filed. 

98(A). 

Failing to file with 

Every person 

Rs, 50 for 


registrar, as a prospec- 

responsible for 

every day 


tus under Section 92, 
any document offering 
shares or debentures 
for sale and default in 
including in such docu 
ments the required 
particulars as in a pros- 
pectus. 

issue. 

during 
which the 
default 
continues. 

101. 

Failure to deposit and | 

Promoter, direc- 

Rs. 600 


keep deposited all 

tor or other 

if money 


money received from 1 

person respon- 

not kept in 


applications for shares, i 
m a scheduled hank \ 
until returned or certi- 
ficate of commence- 
ment is obtained. 

sible, 

1 

a scheduled 
bank as 
re quired 
and to pay 
interest at 
7 per cent, 
per annum 
from the 
e X p i r a - 
tion of the 
time. 

103. 

Commenciiig busi- 

Every person 

Rs. 500 for 


ness before all require- 

who is responsible 

every day 


ments of the sdbtion are 

for the contraven- 

during 


complied with. 

tion. 

which con- 
travention 
continues. 
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SccnoN 

Nature of Offence. 

Persons Liable. 

Penautt. 

104 

Default in filing a re- 
turn of allotment within 
one month and to pro- 
duce for inspection 
to the registrar contract 
for fully or partly paid 
shares which the return 
refers to. F. 

Every ofl&cer of 
the company who 
is knowingly a 
party to the de- 
fault. 

Ba. 500. 
for every 
day during 
which the 
default 
continues. 

105(A) (2). 

Failure to state in 
every prospectus and 
every balance-^sheet 
issued hy a company 
which has issued shares 
at a discount, parti- 
culars of discount 

allowed or of so much 
of that discount as has 
not been written off at 
the date of the docu- 
ment. 

Company and 
every oficer who 
is in default. 

\ 

Bs. 50 

105(B) (2) 

Failure to include in 
every balance sheet of 
a company which has 
issued redeemable pre- 
ference shares, a state- 
ment specifying what 
part of the issued capi- 
tal is made up of such 
shares and the date rJ 
redemption. 

Company and 
every officer who 
is in default. 

Rt. IfiOU 

108(2). 

Default in issue of 
certificates. 

Company and 
every officer who 
is knowingly a 
party to the 
default. 

Rs. 60. 
for every 
day during 
which the 
default 
continues. 
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Btoimt. 

Nature of Offence. 

Fessons Liable. 

Pbnaiot. 

109(A). 

Failure to register 
purchase of a pro- 
perty after the Amend- 
ing Act of 1936 with a 
charge or mortgage of a 
class which requires re- 
gistration if charge 
was created by the 

Company and 
every officer who 
is knowingly and 
wilfully in 
default. 

Ra.m. 


Compaq itself. F. 



118(2). 

Default in registration 
of appointment of re- 
ceiver. F. . 

Person who has 
obtained the or- 
der for appoint- 
ment of receiver 

Rs. 50 
for every 
day during 
which the 


or who has 
appointed a re- 
ceiver under any 
power. 


Where a receiver o/ Company and 
the property of the every director, 
company is appointed, manager, manage 
failure to state in ing agent, secre-- 
every invoice order for tary, or other 
goods or business letter officer of the com-- 
issued by on behalf of pany and every 
the company^ the fact receiver who 
of the appointment of knowingly and 
the receiver, wilfully authorises 

or permits the de- 
fault. 


default 

continues. 


I Xs. 200. 
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Segxion. 

Nature of Offence. 

Persons Liable. 

Penalty. 

122(1). 

Failure to file with 
the registrar for regis- 
tration particulars of 
any mortgage or charge 
created by the com- 
pany or of payment or 
satisfaction of a debt 
in respect of which a 
mortgage or charge has 
been registered under 
S. 109 or S. 109{A) or 
issue of debentures of 
a series requiring regis- 
iraUon. F. 

Company and 
every officer or 
other person who 
is knowingly a 
party to the de- 
fault. 

Rs. 500 for 
every day 
of default. 

122(2). 

Default in complying 
with any of the re- 
quirements of the Act as 
to the registration with 
the registrar of any 
mortgage or charge 
created by the com- 
pany. 

Company and 
every officer who 
knowingly and 
wilfully authoris- 
es or permits the 
default. 

Rs. 1,000. 

122(3). 

i 

Authorising or per- 
mitting delivery of de- 
benture or certificate 
or debenture stock re- 
quiring registration 

without a copy of the 
certificate of registration 
being endorsed on it. 

Any person 
knowingly and 
wiKuUy autho- 
rises or permits 
the default. 

Rs. IPOO. 

123. 

Omission to keep re- 
gister of mortgages or 
charges omd enter there- 
in charges and mort- 
gages and all floating 
charges on the under- 
taking or on any pro- 
perty of the company. 

Any director, 
m a nager, or 
other officer 
knowingly and 
wilfully autho- 
rises or permits 
the default. 

* i 

i 

Bs. 500 
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Sbction. I Nature of Offence. 


124. 


Refusal to grant in- 
spection of instrument 
creating mortgage or 
charge and requiring re- 
gistration or register of 
mortgages and charges. 


125. I Refusing inspection to | 
I a debenture-holder or ! 
I shareholder, of the re- j 
■ gister of holders ofi 
I debentures and refus- 1 
i ing or refusing to for- i 
I ward a copy of the 
I trust deed to every de- | 
1 benture-holder if re- 
i quired on a payment : 
I not exceeding Re. 1. 


Persons Liable. 

Pbnamtt. 

Company and 

Rs. 50 

every officer 

for refusal 

knowingly and 

and Rs. 20 

wilfully autho- 

for every 

rises or per- 

day of 

mits the default. 

default. 

Do. 

Do. 


I 

! 


I 


130. 

Failure to keep books \ 
of accounts as required 
by this section. 

M anaging\^ 
agent, partners 

\ of the firms of 
managing agents 
or directors of 
the managing 
agent and in any 
other case direc- 
tor or directors 
knomngly and 
wilfully guilty 

of the omis- 
sion. 

Rs. IflOO 

131(A). 

Directors failure to 
make out and attach j 
to every balance sheet 
a report in respect of 
the state of affairs of 
the company, etc. 

Any person be- 
ing a director 
who is knowing- 
ly and wdfvUy 
guilty of a 
default. 

As in the 
above case 
under Sec. 
ISO. 
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SacnoN. 


Nature op Ofpence 


Persons Liable. 


Pbnamt. 


1 ^. 


Default in laying 
before the company or 
in issuing the balance- 
sheet or profit and loss 
account or income and 
signed by requisite num- 
expenditure account 
ber of officers and direc- 
tors as provided in the 
section in case of bank- 
ing and other com- 
I panics before issuing 
i same 


134. 


Failure to file the 
balance sheet and profit 
and loss account with 
the registrar after being 
laid before the company 
at the same time as 
aimual list as per S. 32. 
If the general meet- 
ing does not adopt the 
balance sheet that fact 
with reasons must be 
annmced to the balance 
sheet. F.. 


Company and 
every officer in-- 
eluding the direc- 
tor who was 
knowingly a 
party to the de- 
f a ult for not 
placing a balance- 
sheet and profit 
and loss account 
before the com- 
pany as required 
by Sec. 131 or 1 
where the balance- | 
sheet or profit ' 
I and loss account | 
! is issued and cir- ’ 
culated or pub - ; 
lished which does 
not comply with 
\Secs. 131, 132, 

I 132A. and 133. 


Company and 
every officer who 
knowingly and 
wilfully autho- 
rises or permits 
the default. 


Rs. 600, 


Penal- 
ty same as 
provided in 
S. 32 for 
default 
of provi- 
sions of 
that sec- 
tion. 
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Sechon. 

Nature op Offence. 

Persons Liable. 

Pbnampt. 

13«. 

i 

Default in case of 
Banking, Insurance or | 
Provident Company to 
display a statement 
together with a copy of 
the last audited balance-^ l 
sheet laid before the 
members of the com- 
pany in a conspicuous 
place of business ac- 
cording to Form G, and 
to furnish copy thereof 
to every member or 
creditor on payment of a 
fee not exceeding 
annas eight. 

i 

1 

Do. 

1 

1 

1 j 

i 

1 

1 

Rs. 50 
for every 
day diuing 
which the 
default 
continues. 

1 

! 

137. 

Refusing or neglect- 
ing to supply informa- 
tion or explanation to 
the registrar as to any 
document or to submit 
a document when re- 
quired from persons 
who are or have been 
officers of the company. 

Officers of the 
company who 
commits the 
fault. 

Rs, 60 
for each 
offence. 

140. 

Refusing to produce 
dl books and docu- 
ments in their custody 
by the officers of the 
company to the ins- 
pector appointed by 
Local Government to 
investigate the affairs of 
the company and re- 
fusing to answer his 
questions. 

Any person re- 
fusing. 

Rs. 50 
for each 
offence. 
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Section 

Nature op Offence. 

Persons Liable. 

Penalty. 

142. 

Refusing to produce 
book or document or 
answering questions to 
the inspector appointed 
by special resolution of 
the company. 

Every officer of 
the company who 
commits the de- 
fault. 

Do. 

145. 

Auditor making his 
report without com- 
plying with the provin 
sions of this section. 

Every auditor 
who is knowing- 
ly and wilfully a 
party to the 
default. 

Rs. 100. 

147. 

Carrying on business 
with fewer than seven in 
case of public or two in 
private company for 
more than six months. 

Every person 
who is a mem- 
ber of the com- 
pany. 

i 

1 

Severally 
liable for 
payment of’ 
all the debt 
c 0 ntracted! 
during that 
j time. 

i 

m{3). 

Default in filing a 
certified copy of an 
order made by the 
Court under Sec. 163 {2) 
with registrar, and 

omission to annex a 
copy of the order to 
every copy of the me- 
morandum of the com- 
pany issued thereafter. 
F. 

Company and 
every oificer who 
is knowingly 
and wilfully in 
default. 

\ • 

Rs. 10 
for each 

copy 80 ^ 
issued. 

I 

16S{A). 

Default in filing a cer- 
tified copy of the order 
made under this section 
with the registrar. F. 

Do. 

Rs. SO. 



THE DIBECHMEtS 


5i»T 


SicmoN. 

Nature op Offence. 

Pessons Liable. 

PBKABrt. 

151 

1 

1 

In case of conversion 
of a private into a 
public company, failure 
to file with the registrar 
a prospectus or a state-^ 
ment in lieu of pros-- 
pectus within fourteen 
days of the conversion. 
F. 

Do. 

i 

Rs. 560. 

177 (A). 

i 

In case of winding up | 
by the Court default I 
in preparing and submit- | 
ting, by the directors of ; 
a statement to the liqui- ; 
dator as provided for by i 
I that section. j 

i 

i ^ 

Any person | 

knowingly and \ 

wilfully make^ 1 

default in com- • 

plying with the ! 

requirements of i 

this section. ! 

1 

1 

! 

Rs. 100 for 
every day 
during 
which the 
default 
continues. 

194(3). 1 

Ofl5cial liquid ator 
not filing with registrar 
Court’s order of dissolu- 
tion. F. 

Official liqui-| 
dator making de- | 
fault. 

1 1 

Rs. 50 for 
every day 
during 
which the 
default 
continues. 

206. 

Default in publish- 
ing notice of resolu- 
tion for winding up of 
a company voluntarily 
in the local official 
gazette and in some 
newspaper circulating 
in the district of the re- 
gistered office. 

Company and 
every officer who 
knowingly and 

wilfully authori- 
ses or permits 
the default. 

. 1 

Do. 

g 08 ( D ). 

Liquidator's failure to 
summon a general 
meeting and laying 
before it an account 
and statement showing 
the position of the 
liquidation. 

Liquidator fail- 
ing to comply. 

Rs. 100. 
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SionDN. 

1 

Nature op Offence. 

Persons Liable. 

Pbnai/tt. 

mm). 

Failing to file with the 
registrar a certified copy 
of the order for registra- 
tion of the account of 
the liquidator in wind- 
ing up. 

Per so n on 
whose appltcaiion 
an order was 
made. 

Rs. 60 
for every 
day of 

default. 

m{A). 

Default by the com- 
pany in calling a meet- 
ing of the creditors and 
by directors to lay 
advertising the notice of 
such meeting; default 
before the creditors^ 
company's affairs and 
meeting a full statement 
of the position of the 
to appoint one of them 
to preside at such meet- 
ing, and the default of 
the director appointed 
to preside the meeting 
of the creditors in at- 
tending and presiding 
thereat. 

Company direc- 
tor or directors 
as the case may 
be, and every 
officer of the 
company who is 
in default. 

Bs. IfiOO. 

miO). 

Failure by liquidator 
to call a meeting of the 
company and creditors 
at the end of first year 
and of each succeeding 
year of liquidation. 

\ 

Liquidator. 

Rs. 100. 

m{H). 

^ Failing to file the 
CourVs Order deferring 
the liquidation of the 
company. 

Person o n 

whose applica- 
tion the order 
was made. 

Rs. 60. 
for every 
day of 
default. 

£14. 

Failure by liquidator 
to register a notice of 
his appointment in 
voluntary liquidation. 

Liquidator. 

Do, 
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SEcnoN. 

Nature op Offence. 

PiatsoNS Liable. 

Penaiot. 

235. 

Misapply or to retain 
or be liable or account- 
able for money or pro- 
perty or be guilty of 
misfeasance or breach 
of trust. 

D i r ector, 
manager, liquida- 
tor, and other 
officer. 

Damages 
and com- 
p e n s a - 
tion for all 
losses in 
addition to 
criminal 
liability. 


To mutilate or alter 
or falsify books, papers 
or securities of the com- 
pany. 

Any director 
manager, officer 
or contributory. 

Impri- 
son ment 
up to seven 
years and 
also to a 
fine if 
proved 
in winding- 
up. 

tS7. 

Prosecution of delin- 
quent directors proved 
for at expense of the 
Crown. 

: 

m 

j 

Failure to give true 
evidence in or about the 
winding up of a com- 
pany. 

Any person. 

Impri- 
son ment 
for a term 
of seven 
years, and 
also fine. 

mU)- 

Embraces numerous 
penal provisions. 



243. 

Failure to file with 
the registrar a certified 
copy of the order of the 
Court declaring dissolu- 
tion void within twenty- 
one days. 

Person o n 
whose application 
the order was 
made. 

Rs. 50 
for every 
day of 

default. 
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Section. Nature of Offence. Pbs^ns Liable. Penalty. 

244. Failure to file liqui- Liquidator. Do. 

dator^s statement once 
every year in Court or 
with registrar as the 
case may be contain- 
ing prescribed particu- | 
lars with respect to the j 
proceedings in and posi- ! 
tion of the liquidation. i 


£44(A). Failure to pay in \ Liquidator, 
liquidation the money | 
received by the liqui- ■ 
dator in a scheduled • 
hank within ten days 


He shall 
pay interest 
on the 
amount 
retained in 
excess at 21 
per cent. 


\ per annum 
! and may 
I he disaUow- 
1 ed all or 
I part of his 
I remunera- 
I tion by the 
Courtj and' 
may he re- 
moved md 
made to 


249(A). 


! 


pay expen- 
ses occa- 
sioned hy 
the default. 

Enforcing submission 

Company and 

Cost of 

of return and docu- 

any officer res- 

a p p 1 i - 

ments to registrar under 

ponsible. 

cation to he 

any provisions of this 


home hy 

Act requiring such filing. 


the com- 

F. 


pany or the 



officer res- 



ponsible. 



THE DIBECTOBS 


571 - 


Sbotion. 

Natube op Offence. 

Pebsons Liable. 

Penai/tt. 

m. 

Requirement as to 
companies established 
outside British India. 

Company and 
every officer or 
agent responsible. 

Rs. 50 
for every 
day during 
which the 
default 
continues. 

S77U-B). 

Issue circulation or 
distribution in British 
India of a jyrospectiLs 

1 offering shares or de- 
1 hentures for subscrip- 
! tion of a company out- 
j side British India in 

1 contravention of these 

1 Sections. 

Any peison 
knowingly res- 

ponsible. 

Rs. SPOO. 

m(C). 

1 House to house can- 
! vassing of shares of a 
j company incorporated 
outside India. 

1 

1 Any person 
i contravening the 
i section. 

i 

Rs. 100. 

i 

I 


m(0). 

\ Restriction on me of 
! the words Banh^ Banker 

1 and Banking on com- 
panies formed after 
commencement of In- 
dian Companies {Am- 
endment) Act, 1936. 

Dir e c tor or 
officer. 

1 

! 

i 

j 

Rs. 500. 

m{H). 

Restriction on Bank- 
ing company employ- 
ing managing agent. 

Do. 

Do. 

m(j). 

Prohibition of charge 
on unpaid capital of a 
Banking company. 

Do. 

Do, 

m{K). 

Provision compelling 
banks to create and 
maintain a reserve 
fund as provided in 
the section. 

Do. 

Do. 
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Section. 

Nature op Offence. 

Persons Liable. 

Penautt. 

S77(L). 

Maintenance hy way 
of cash reserve as 
provided in the sec- 
tion. 

Do. 

Do. 

m { M ). 

Restriction on nature 
of subsidiary com- 
panies. 

Do. 

Do. 

282. 

False statements in 

1 returns or documents. 

1 

Whoever may 
commit the 
j offence. 

Fine and 
imp rison- 
ment of 
either des- 
cription for 
a term 
which may 
extend to 
three years. 

mu ). 

I 

Wrongfully obtain- 
ing possession of pro- 
perty of a company or ^ 
withholding it if in his \ 
possession. 

\ 

Director, mana- 
ger, agent, offi- 
cer or employee. 

Rt. IPOO 


Failing to deliver or j 
refund the said pro- j 
perty within time fixed j 
by the Court. 

Do. 

Impri- 
son ment 
up to two 
years. 

«SP(B). 

Misapplication of 

securities by em- 
ployees. 

Director, mana- 
ging agent, or 
officer. 

Rs. 600, 

283. 

Improper use of 
words '^Kmited.” 

« 

Any person 
trading or carry- 
ing on business 
w ithout incor- 
poration as limi- 
ted liability com- 
pany. 

Es. 50. 
for every 
day of 

default. 
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With reference to duties of dhrectora their status- 
ought to be considered and in this connection the Act 
does not attempt to give the precise definition but as- 
decided in Forest of Dean Coal Mining Co., (1879) 10» 
Ch. D. 451, by Jessel, M. R .: — “ Directors have sometimes 
been called trustees or commercial trustees, and sometimes^ 
they have been called managing partners, it does not. 
matter much what you call them so long as you irnder— 
stand what their true position is, which is that they are- 
really commercial men managing a trading concern for- 
the benefit of themselves and of all the other shareholders 
in it. They are bound, no doubt, to use reasonable dil- 
igence having regard to their position, though probably 
an ordinary director, who only attends at the board occa-- 
sionally, cannot be expected to devote as much time and' 
attention to the business as the sole managing partner- 
of an ordinary partnership, but they are bound to use 
fair and reasonable diligence in the management of their- 
company’s affairs, and to act honestly.” 

Directors as Trustees 

The next position of the directors is that of a- 
resemblance to that of a trustee in connection with the- 
assets of the company which come into their hands {In Re. 
Lands Allotment Co., (1894) 1 Ch. D. 616). According 
to Lord Hardwick {Charitable Corporation v. Sutton,, 
(1742) 2 Atk. 400) directors of a chartered corporation 
who have misapplied its funds and committed breaches of 
its bye-laws, were liable as trustees for “ breach of 
trust.” Lord Hardwick came to the same decision ini 
York & North Midland Bail Co. v. Hudson, (1853) 
16 Beav. 485 and held that directors who had dealt with > 
the funds of the company improperly were liable as trustees. 
Lord Selbovme in ^eat Eastern Railway Co. v. Turner, , 
(1873) S Ch. App. 149 laid down that, “the directors 
are the mere trustees or agents of the company — ^trustees - 
of the company’s money and property; agents in Uie- 
transactions which they enter into on behalf of the- 
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company.” The same principle is laid down in Alexander 
V. AiUomatic Telephone Co., (1900) 2 Ch. D. 56, where 
-JAndley M. B. laid down that “the Court of Chancery 
-has always exacted from directors the observance of good 
faith towards their shareholders and towards those who 
take shares from the company and become co-adventiurers 
with themselves and others who may join them. The 
maxim “ caveat emptor” has no application to such cases, 

. and directors who so use their powers as to obtain benefits 
for themselves at the expense of the shareholders without 
: informing them of the fact, cannot retain those benefits 
. and must account for them to the company, so that all 
the shareholders may participate in them.” It is, however, 
further held in another case that the relation of trusteeship 

• exists as between the company and the directors, but not 
. as between the directors and individual shareholders 

(Percival v. Wright, (1902) 2 Ch. 421). Section 91A of 
the Indian Companies Act requires every director directly 
or indirectly concerned or interested in any contract, or 
. arrangement, entered into by, or on behalf of the company, 
to disclose the nature of his interest, if any, at the 
: meeting of directors at which the contract or arrangement 
was determined if his interest then exists, and in case the 
'director had no interest at such a time, but acquire interest 
later on, he is required to disclose such interest at the 
: first meeting held immediately after a notice to the effect 
that this particular director is a director or a member of 
any specified company or is a member of any specified 
_firm, with whom the said transaction is entered into, then 
the said notice shall be sufficient. Any contravention of 
the requirement of this section makes the director liable 
to a fine not exceeding one thousand rupees. The new 
Amendment Act of 1936 also requires that a register skaU 
■ be kept by the company in which shall be entered 
; particulars of all the abovenamed contracts or arrange- 
ments with the directors. This register shall be open to 
-inspection by anymember of the company at the registered 

• ofiice of the company dwing busirwse hours. Every officor 
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•of the company who knowingly and wilfully acts in 
contravention of these provisions shall he liable to a fine 
not exceeding five hundred rupees [Sec. 91 A (3) (4)]. 
It may be added here that according to Sec. 86F the 
Amended Act provides that these contracts for the sale, 
purchase or supply of goods and materials with the 
company cannot be entered into except with the consent 
•of the directors. This rule of law applies only to 
contracts entered into after the commencement of the 
Amending Act of 1936. The director is also prevented by 
Sec. 91B from voting on such a contract at the meeting 
when it is considered by his brother directors, and his 
presence shall not be counted for the purpose of forming 
a quorum at the time of any such vote and in case he 
does so, not only his vote will not be counted, but he 
is liable to be fined to the extent of one thousand rupees. 
This rule under Sec. 91B does not apply to a private 
company provided that where a private company is a 
subsidiary company of a public company this section 
shall apply to all contracts or arrangements made on 
behalf of the subsidiary company with any person other 
than the holding company. 

To Sections 91A and 91B, as we have noticed, make 
it compulsory that the interest of a director should be 
■disclosed by him and that he should refrain from voting on 
A proposition when contract in which he has interest is 
being considered, except where “ it is a contract of 
indemnity against any loss which they or any one or 
more of them may suffer by reason of becoming or being 
sureties or surety for the company.” These Sections do 
not, however, in any way abolish the well-established rule 
•of law that unless authorised by articles, the directors 
cannot enter into contract with their companies, because 
a director of a company is precluded from dealing on 
behalf of the company with himself, and from entering into 
engagements in which he has a personal interest conflict- 
ing, or which possibly may conflict, with the interests of 
those whom he is bound by fiduciary duty to protect, 
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and this rule is as applicable to the case of one of 
several directors, as to a managing or sole director. Any 
such dealing or engagements may, however, be afiSrmed 
or adopted by the company provided such affirmation or 
adoption is not brought about by unfair or improper means 
and is not illegal or fraudulent or oppressive towards 
those shareholders who oppose it” [North West Trans- 
portation Co., V. Beatty, (1887) 12 App. Ca. 589 at 
page 593). The idea underlying being to preclude a per- 
son from placing himself in a position in which his duty 
and interest are in conflict [Parker v. McKenna, (1876) 
10 Ch. 96-118). 

The modern articles generally contain clauses em- 
powering directors to enter into contracts with their com- 
pany after making due disclosure of same to their fellow 
directors which of course is quite legal and proper. In 
the absence of such a clause in the articles the director 
at fault would have to account for all the profits made 
by him on such a contract to the company unless the 
contract is ratified by the company [Grant v. U. K. 
Smtchback Ry. Co., (1889) 40 Ch. D. 138). In such a case 
or in any other case of secret profit, however, the company 
itself is the proper person to sue [Clarkson v. Davies. 
(1923) A. C. 100). It must be noted however that where 
the articles permit the directors to contract as above 
after disclosing interest, the quorum at the board meeting 
should be coimted by excluding the interested director 
[Greymouth Point Elizabeth Ry. & Coal Co., (1904) 1 
Ch. 32). If on the other hand the articles do not con- 
tain the power authorising a director to enter into con- 
tracts with the company, it has been held that even the 
rest of the board, i.e., those who are not interested, cannot 
vote and give effect to such a contract as the company 
has the right to get an unbiased opinion of the whole 
board [Benson v. Heathom, (1842) 1 7. <fc C. C. at 
pp. 341-42) also {Imperial Mercantile Credit Aeen. v. 
Coleman, (1871) L. B. 6 Ch. App. 558). 

The directors are no doubt in some sense trustees of 
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tile (Company and are to be held liable ae such where tile 
natide of transaction has appeared to the Court to be 
such as to make the directors liable. They are such 
tiustees and agents for the shareholders of the powers 
cOUnditted to them and it is on this principle that direc> 
tolrs are not allowed to vote in a matter which is the 
subject of discussion at a board meeting in which they 
are pe^nally interested, it.e., where their interest conflicts 
with their duties (Ramaswami Iyer v. The Madras Times 
Co., (1915) 38 Mad. 991). It is however held that, they 
are not trustees, and liable as such in every case, simply 
because they are acting as directors of the company, and 
the distinction between the two positions, tns., that of 
agents and trustees respectively, which they are from 
time to time called upon to fill, is fully dealt with by 
James L. J. in Smith v. Anderson, (1880) 15 Ch. D. 
247. To take an illustration, directors are not trustees 
for individual shareholders and thus they may buy shares 
of a member in spite of the fact that as directors they are 
aware that the value of these shares is likely to be en- 
hanced through certain negotiations they are carrying on, 
though it may be that they may be accountable for the 
profits so made to the company {Percival v. Wright, 
(1902) 2 Ch. 421; Nugent v. Nugent, (1908) 1 Ch. 546). 
On the same footing directors are not trustees of the 
applicants of shares or for creditors of the company 
(Brown v. Stewart, (1898) 1 Fraser 316; Noction v. Ash- 
burton, (1914) A. C. 932 at p. 955; Wibon v. Lord Bury, 
(1880) 5 Q. B. D. 518). This is so even though the com- 
pany may be in fiduciary relationship with the creditor 
(Bath V. Standard Land Co., (1911) 1 Ch. 618). It has 
also been held that even where the directors are given 
as a present the qualification shares and there has been 
a full disclosure of it in the prospectus or to the company 
as a whole, the directors will not be accountable (Postage 
Stamp Autbmaidc DeUvery Co., (1892) 3 Ch. 566; LagwuuP 
Nitrate Co. v. Lagimas SyncKeate, (1^) 2 Ch. 392; , 
British Seamless Paper Bos Co., (1881) 17 Ch. D. 4S7i 

37 
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Innes & Co., (1003) 2 Ch. 254). Here directors wiU not 
be placed on the list of contributories {Carling’s Case, 
(1876) 1 Ch. D. 115). Money presents from promoters 
to directors out of purchase or other moneys received by 
them from the company or shares purchased out of this 
money presents stand on different footing and may be 
followed and recovered by the company {Disderi A Co., 
(1871) 11 Eg. 242; London and Provincial Starch Co., 
(1869) 20 L. T. 390; Maclean’s Case, (1886) 55 L. J. Ch. 
36) . As to the position of a director entering into contract 
with his company, the matter has been fully dealt with 
later. The directors are also trustees of powers for making 
calls and cannot postpone same to enable one of their 
number to transfer shares {Gilbert’s Case, Re. National 
Provincial Marine Insurance Co., (1870) 5 Ch. 559) or 
give their own shares a preference as to calls {Alexander 
V. Automatic Telephone Co., (1900) 2 Ch. 56). They 
are also trustees of powers to sanction transfers {BenneWs 
Case, (1854) 5 De. G. M. & G. 284). They cannot issue 
new shares to create a majority in the company or expedite 
a meeting to prevent new shareholders from having votes 
{Piercy v. S. Mills Co., (1920) 1 Ch. 77; Punt v. Symons 
& Co., (1900) 2 Ch. 536; Cannon v. Trask, (1875) 20 Eg. 
669) . The principles here laid down are important inasmuch 
as they illustrate the difference or distinction between the 
position of trustee under the ordinary law of trust, and 
that of the director of a company as to this liability or 
responsibility with regard to the company’s ftmd with 
which he is dealing. Here, His Lordships, in course of 
his judgment said that “ to my mind the distinction 
between the director and trustee is an essential distinction 
founded on the special nature of things. A trustee is a 
man who is the owner of the property and deals with it as 
principal, as owner and as master, subject only to an 
equitable application to accoimt to some perrons to whom 
•he stands in the relation of trustee, and who are his 
oestuis gue trust. The same individual may fill the office 
pf director, and alro be a trustee having property, but 
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(hat is a rare, exceptional, and casual circumstance. The 
•office of a director is that of a paid servant of the company. 
The director never enters into a contract for himself, but 
he enters into contracts for his principal, i.e., for the 
eompany of whom he is a director and for whom he is 
acting. He cannot sue on such contracts nor be sued on 
them unless he exceeds his authority.” The position in 
.short as occupied by directors is a fiduciary position, on 
the same footing more or less as that between a principal 
•and agent {Jacobus Marter Estates v. Marler, (1916) 85 
Jj. J. P. C. 167). It will thus be seen that the directors 
are in the position of trustees inasmuch as the company’s 
assets and properties are entrusted to them, and therefore, 
if they misappropriated the same for their own use, or 
■did some other similar wrong, they would be guilty of a 
breach of trust. On the other hand, the contracts and 
agreements they enter into on behalf of the company, 
while acting as its servants and agents, are entered into 
in their capacity of agents. Again, it has been held that, 
the funds of a company are by statute made applicable 
to the purposes specified and thus they are impressed with 
Sk quality of trust. 

It should be further noted that a director does not 
necessarily lose his qualification by mortgaging his shares 
by a blank transfer {Cummong v. Prescot Y, and C., 
{Ex.) 488). A joint holding may also qualify a director 
{Grmdy v. BriggSj (1910) 1 Ch. 444). Even in case 
where the articles lay down that the director should hold 
his qualification shares “ in his own right ” it has been 
held that holding in the capacity of a trustee will do 
{Pvihrook v. Richmond Consolidated Mining Co., (1878) 
•9 Ch. D. 610). This construction is however of late been 
restricted as in the case of Boschoek Proprietary Co. v. 
EuA;e, (1906) 1 Ch. 148, where a liquidator bolding shares 
as such was declared as not qualified to be a director. 
'The mere fact that the shares are held by the director 
•as a trustee for another company, does not render 
Ittln liable to account for that fee; to the r said. 
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cbmpasy (A£!. i>bt;er CocAfield Extension Co. Ltd., (1908> 
1 Ch. 66). 

The fiduciary position of directors has of course its 
liDaitations. It does not, for example, apply to directors 
as shareholders in their own personal rights. There is 
nothiug to prevent them for example from purchasing 
shares from a deceased shareholder’s executors on their 
Own account, if they do so bona fide and refrain from 
takiug a wrong advantage of their ppsition. The directors,, 
it must be remembered, are not trustees for individual 
shareholders, and may purchase their shares without 
disclosing pending negotiations for the sale of the 
company’s Undertaking (Percival v. Wright, (1902) 2^ 
Ch. 421; Allen, v. Hyatt, (1914) 30 T. L. R. 444). 
Where a company appointed a director to represent the 
interest of a person taking shares and the said person 
makes a private agreement with the director agreeing to 
pay for the directors services it was held that the said 
agreement enforcible because the resolution was takea 
to have impliedly authorised same (Kregor v. HoUina,. 
(1913) 109 L. T. 225). 

Directors as Agents 

As agents of the company the directors manage and 
direct the business of the company according to the 
powers given to them by the memorandum and the 
articles of association of the company. In connection 
with the position of directors as agents it may be stated 
that though on general principles the knowledge of the 
directors is not necessarily the knowledge of the company 
as is the case in case of ordinary law of agency between 
the principal and agent, still if it is the duty of the 
director to disclose his knowledge to the company, then 
that kncwledge may be attributed to the company 
(Matheram Steam Tramway Co. v. Lang, (1931) Bom.. 
L. R. 184). Thus where two companies have directors 
m Common the one of th^ two companies will not be 
taken to have notice of the acts of the other 
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Imtd Co., (1896) 2 Ch. 743; Young v. David Payne & 
Co., (1904) 2 Ch. 608; MarseUlea Extension By. Co., 
(1872) 7 Ch. 161). This rule also applies to a secretary 
■of two or more companies {Fenwick, Stoharat & Co., 
(1902) 1 Ch. 507). It may be added that it has also been 
lield that in case it is established by evidence that llie 
duty of investigating and ascertaining facts is delegated 
to a subordinate official in ordinary course of the 
■company’s business, the company will be boimd by his 
Icnowledge in the same way as it is affected by the 
Icnowledge of board of directors {Evans v. Employers 
Mutual Insurance Association Ltd., (1936) 1 K. B. £K)5). 
Their responsibility to the company in their capacity as 
agents is synonymous with that of an agent to his 
principal. As long as they act within their powers, 
«nd sign contracts clearly on behalf of the comi>any, 
they will not be responsible as long as they act 
honestly, and using their discretion in what they honestly 
believe to be in the interests of the company. They 
will therefore not be liable for a simple error of 
judgment, as opposed to gross negligence. While signing 
on behalf of the company they must make the fact clear 
that they, are simply acting as agents. According to 
Palmer (Company Law 12th Edn.); “(1) Where the 
directors make a contract in the name of or purporting 
to hiiui the company, it is the company as the principal 
which is liable on it, not the directors; they are not 
persotiaUy/ liable unless it appears that tiiey undertook 
personal liability {Lindus v. Meirose, (1858) Z H. & N. 
177; McCoUin v. Gilpin, (1880) 5 Q. B. D. 390) e.g., by 
contracting in their own name, or by contracting ftwr the 
company without using the word ‘ limited ’ as part of 
the name. (2) When directors contract in their own 
names, but really on behalf of the company, the oth^ 
party to the contract can, generally, oh discerning that 
the company is the real principal, sue the company ^ 
the contract. (3) Where the directors enter into a contract 
inhich is within the power of the: com|»By bnt » 
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beyond the powers of the directors, the company, like 
any other principal, can ratify the contract {Grant v. 
United Kingdom Switchback Railway Co., (1888) 40 Ch. 
D. 135).” From this it will be seen that the ordinary 
principles of the law of agency apply to the case of 
directors when they contract on behalf of the company. 
In the words of Lord Caim {Ferguson v. WHson, (1866) 
L. R. 2 Ch. App. 77) “ Whenever an agent is 

liable the directors would be liable. Where the 
liability would attach to the principal and the 
principal only, the liability is the liability of the 
company.” We have already dealt with this point as to 
the form in which the secretary or manager should sign. 
In one case where the document began with the words^ 
“ We, the directors of A. B. C. Limited, hereby agree,” 
it was held that the directors were personally liable. This 
was so because here directors signed in a form which 
made the signature their personal signature and the 
contract a personal contract leaving the creditor option 
to sue either the company or the directors personally. 
With regard to the actual contracts entered into either 
by directors, or any other agents or managers of the 
company, it may be added that Sec. 88 of our Act lays 
down that, in case the contract made on behalf of the 
company is of such a nature, that according to the 
ordinary law of contracts it must be in writing, then it 
shall be also in writing, whereas in case of an agreement 
which if made between private individuals is valid when 
made by parol only, the same may be made by the 
company or its agents on its behalf orally. Of course,, 
all contracts entered into on behalf of the company ought 
to be such as the company is by its constitution, 
empowered to enter into. The directors and other agents 
of the company may, if so empowered, also draw, accept 
or endorse, a bill of exchange, hundi, or promissory note 
on behalf of the company (Sec. 89). In this connection 
it may be added that, besides the powers given te 
directors and agents under the articles and the meincK 
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randutn, the company may under its own seal enqpower 
any person either generally or in respect of any specified 
matters, as its attorney to execute deeds on its behalf in 
any place either in or outside British India and every 
deed signed by such attorney on behalf of the company 
and under his seal shall bind the company (Sec. 90). 

With reference to the power of delegation to directors 
in one recent case, viz., in the matter of Union Indian^ 
Sugar MiUs Co. Ltd., (1933) 55 All. 810, it has been held 
that where the managing director of a company had 
peculiar and extensive powers given to him by the articles 
of association so that he had the powers of the whole 
board of directors delegated to him, his knowledge of 
transaction of pledge of shares was equivalent to the 
knowledge of the company. It was further decided here 
that this managing director was here in the position of 
agent of the company and that under the ordinary law 
.of principal and agent, notice to an agent was notice to 
the principal. Thus when this managing director pledged 
his shares with his creditors by handing over the share 
certificates together with the blank transfer and the 
creditor neither notified the transaction to the company 
officially, nor got himself registered as a shareholder, the 
company bad notice of the transaction imder the circum- 
stances. 

In another case where an agreement was made 
between the managing director and the company to the 
effect that “ the managing director shall not, at any time 
while he shall hold the office of a mana^ng director or 
afterwards solicit, interfere with or endeavour to entice 
away from the company any persons, firm or company, 
who at any time during or at the date of determination 
of the employment of the mana^ng director were 
customers of or in the habit of dealing with the company,” 
and thereafter when the employment was determined the 
said Tnanaging director opened a business of spare parts 
of ihotors, which was one of the branches in winch the 
original company where he was employed dealt with, it 
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-was hedd |)y ^ Court of Appeal reyei^ng the decision 
of Farewell, J. ^at in the circumstances the covenant 
as givw above was not wider than was reasonably 
necessa^ for the protection of the employer company’s 
.trade and, was therefore enforceable by injimction {GUford 
Mqtm Co,, LU.y. Home, (1933) Ch. D. 935). 

In one other case where the articles of a company 
provided that the governing directors had power to 
appoint and to remove additional directors, it was held 
that this power can be exercised only by all the govern- 
ing directors and not by a majority of them {Parrott & 
Parrott Ltd. v. Stephensons, (1933) W. N. 622). Where 
article gave power to directors to appoint manning 
director, a company in general meeting cannot interfere 
even thou^ one other article empowered the directors to 
manage only subject to such regulations as the company 
ni^t prescribe {Thomas Logan v. Davis, (1911) 104 
r. 914; 105 L. T. 419). 

In a recent English case articles gave powers to the 
directors to delegate to one or more directors such of the 
powers conferred on them as they may consider requisite 
for carrying on of the business and to determine who 
should be entitled to sign contracts and documents on 
behalf of the company. A document which was a 
guarantee was signed by a director for the company 
and it was declared by the Court that the party to whom 
this guarantee was ^ven was entitled to presume that 
the board of directors authorised this particular director 
to sign the contracts on behalf of the cofnpany and that 
therefore the company was liable {British Thomson 
Houston Co., Ltd. v. Federated European Bank Ltd,, 
(1932) 2 K. B. 176). 

•A Sumnaary of Directors’ Duties 

In the well-knovm cMe In Be. GUy Equitable Eve 
Insurance Co^ Ltd., (1925) 1 Ch. D,. 407, quits recently 
: 5 }^idedi Eo^er, ,1. summarised the duties of tiie direetora. 
JBtis. Xiordship laid down that (1) the mauner iii w^dh 
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the work of a company is to be distributed between the 
hoard of directors, and the staff is a business matter to 
be decided on business lines. (2) In discharging his duties 
a director must act honestly and must exercise such 
•degree of skill and diligence as would amount to the 
reasonable care which an ordinary man might be expected 
to take in the circumstances on his own behalf. But he 
need not exhibit in the performance of his duties a greater 
•degree of skill than may reasonably be expected from a 
person of his skill and experience. (3) He is not liable for 
mere errors of judgment. (4) His duties are of an inter- 
mittent nature to be performed at periodical board 
meetings and be is not boimd to give continuous attention. 

(5) Though not bound to attend all such meetings be 
•ought to attend them when reasonably able to do so. 

(6) In regard to all such duties which may properly be 
left to some other official, be is, in absence of grounds 
for suspicion, justified in trusting that official. (7) It is 
the duty of each director to see that the company's 
moneys are from time to time in a proper state of 
'investment, except so far as the articles of associatimx 
Justify him in delegating that duty to others. (8) The 
•director in recommending a dividend and presenting the 
annual report and the balance sheet, should not memly 
be guided by the assurance of their chairman, however 
;apparently distinguished and honourable, nor with the^ 
expression of beUef of their auditors but should himself 
have a detailed list of the company’s assets and liabilities 
prepared for his own use. (9) It is the duty of tbc 
•director of a big insurance company to personally supervise 
the safe custody of the company’s securities.” : 

In one case where the directors were chttfged.with 
.Negligence inasmuch as they were accused of haring 
;allowed a decree to be time-barred which they ought: to 
have taken steps to recover, it was held that onus was 
•bn the company to establish (1) that the decretal anMMint 
^iild have bem received from the judgmentrdebtonhihad 
42) that the' fsiture to do this was ddo to Vthe aegligeMe 
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of the directors {Guntur Cotton Jute & Paper MiUs Ltd^ 
V. Pydah Venkatachalapati, (1933) 35 Bom. L. B. 407). 

Indemnity Clause to Protect Directors, Etc. 

Formerly it was usual to insert a clause in the articles 
of association by which the directors and all the officers 
as well as the auditors were relieved from all responsibility 
and liability in case they were guilty of misfeasance or 
negligence however gross except of course in case of fraud.. 
This Indemnity Clause was declared to be a valid and bind- 
ing clause in the famous City Equitable Case we have cited 
above. However on recommendation of Greene Commis- 
sion the English Act of 1929 declared the said clause to> 
be void. Our Act has followed suit and now it has laid 
down that “save as provided in Sec. 86C any provistonr 
whether contained in the articles of a company or in any 
contract with a company or otherwise, for exempting any 
director, manager or officer of the company or any person 
{whether an officer of the company or not) employed by 
the company as auditor from or indemmfying him against 
any liability which by virtue of any rule of law would 
otherwise attach to him in respect of any negUgence,. 
default, breach of duty or breach of trust of which he 
may be guilty in relation to the company shall be void : 

The only exceptions provided for are in cases : 

(1) where in relation to the Indemnity Clause which, 
was in force at the date of the commencement of the 
Indian Companies {Amendment) Act, 19S6, this section is 
to have effect only on the expiration of a period of six- 
months from that date, 

(2) it shall not operate to deprive any person of any 
exemption or right to he indemnified in respect of anythiny 
done or omitted to be done by him while any such provi- 
sion was in force and 

(3) notwithstanding anything in this section, a com- 
pany may, in pursuance of any such provision as aforesaid 
indemnify any such director, manager, officer or auditor 
against any liability incurred by him in defending any 
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proceedings, whether civU or criminal, in which judgment 
is given in his favour or in which he is acquitted, or in. 
connection with any application under Section £81 of thin 
Act in which relief is granted to him by the Court. 

Loans to Directors 

The practice of taking loans from companies of whicht 
they were directors became a scandal in this country withs 
the result that the Bombay Shareholders’ Association and 
other public bodies protested against same. As a result^ 
Sec. 86D (1) was introduced into our Act by the Indian 
Companies (Amendment) Act of 1936 which expressly for- 
bids loans of any kind to a director other than the director of 
a banking company or that of a private company. It is- 
thus laid down expressly that no company skaU make 
any loan or guarantee any loan made to a company- 
or to a firm of which such director is a partner or to a. 
private company of which such partner is a director. 

In addition, Sec. 86D(2) lays down that if the pro-vi- 
sion of the above sub-section is contravened, any director 
who is a party to such contravention shall be punishable 
-with fine which may extend to -rupees five hundred and if 
default is made in repayment of the loan or in discharging 
the guara-ntee he shall be liable jointly and severally for 
the amount unpaid. 

Office of Profit held by Directors 

It is now laid down by Sec. 86E that no director 
or firm of which such director is a partner or private- 
company of which such director is a director shall, without 
the consent of the company in general meeting, hold any 
office of profit under the company except that of a manag'- 
ing director or manager or a legal or technical adviser 
or a banker. The only exception is that nothing herein 
contained shall apply to a director appointed before the 
commencement of the Indian Companies (Amendment) Act 
of 19S6 in respect of any office for profit under the com- 
pany held by him before the com-mencernent of this Act.. 
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■For the purpose of this section, however, the o§^ of 
managing agent is not to be deemed to be an o^ for 
profit under the company. 

Restriction on Powers of Sale and Remission of Debts 
l)y Directors 

The new Indian Companies (Amendment) Act of 1936 
now lays down that directors of a pubUc company or o; 
•a subsidiary company of a public company shaU not, except 
with the consent of the company concerned in general 
meeting, sell or dispose of the undertaking of the company 
■or remit any debt due by a director (Sec. 86H). 

This was done because a constant practice of disposing 
■of the undertaking of the company was noticed among 
Indian companies in which the shareholders were never 
■consulted and large amounts of debts due by directors 
were remitted by the board without consulting the company 
5n general meeting. 



CHAPTER XI 

The liixecioT% (Continued) 

liability of Directois 

We have seen that the directors enter into contracts^ 
on behalf of the company and with respect to these 
contracts, they are not personally liable as long as they do- 
not exceed their authority, or do anything which is grossly 
negligent. Of course, if they give a personal guarantee 
with respect to any of the agreement, they would be liable- 
on such a guarantee. With regard to their exceeding 
authority it may be mentioned that if the directors apply 
the money of the company for a purpose other than that 
for which the company is incorporated, they would be 
personally hable to make good such money. We have 
already seen that a mere error of judgment will never 
make the directors personally liable, but something more,, 
i.e., gross negligence or dishonest intention will have 
to be proved (In Be, Lagunas Nitrate Company v. 
Lagunas Syndicate, (1899) 2 Ch. D. 392). Here Lindley,. 
M. B., says, “As director, I am not aware that there is 
any difference between their legal and their equitable duties^ 
If directors act within their powers, if they act with such 
care as is reasonably to be expected from them, having 
regard to their knowledge and experience, and if they~ 
act honestly for the benefit of the company they represent,, 
they discharge both their equitable as well as their legal’ 
duty to the company. In this case they clearly acted 
within their powers. They did nothing ultra vires, fraud 
is hot imputed. The enquiry, therefore, is reduced ia> 
want of care and bona jfides with a view to the interests 
of the Nitrate Company. The amount of care to be tak^ 
is difficult to define; but it is plain that directors are not 
fiable for all the nMkes they may make, although, if 
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^ey had taken more care, they might have avoided them 
(See Overend Gurney & Co. v. Gibb, (1872) L. B. 5 
H. L. 480). Their negligence must not be the omission 
to take all possible care; it must be much more blameable 
ihan that; it must be, in a business sense, culpable or 
:gross. I do not know how better to describe it.” This 
■principle was confirmed In Re. National Bank of Wales, 
htd., (1899) 2 Ch. D. 629. A summary of duties and 
liabilities of the directors as laid down by Bomer, J. 
in the recent case In Re. City Equitable Fire Insurance 
do. Ltd., (1925) 1 Ch. D. 407 has already been dealt 
"with. Generally speaking, what is expected of a director 
is the exercise of as much reasonable care in tb.c 
■conduct of the business of the company as a prudent 
i)usiness man would do in case the business was his own. 
A director who is entrusted with any money by the com- 
pany is boxmd to make good same in case he has not dealt 
"with the money according to the provisions of the memo- 
randum and the articles as he was asked to do. Although 
Tie may not have derived any benefit therefrom and there 
was no corrupt motive {Ex parte Felly, (1882) 21 Ch. D. 
492 see. p. 509). See also In re. Sharpe, (1892) 1 Ch. at 
pages 165 and 166 where Lindley L. J. has laid down that 
as soon as the conclusion is arrived at that the company’s 
money has been applied by the directors for purposes which 
the company cannot sanction, it follows that the directors 
are liable to replace the money, however honestly they 
may have acted.” But where the directors has been 
-acting within his powers as the agent of the company, and 
"while so acting incurs some liability, he is entitled to be 
indemnified by the company for same, e.g., as in one case 
Famatina Development Corporation, (1914) 2 Ch. D. 271, 
"where a director defended a libel action successfully in 
■connection with a statement made in the report, he was held 
"to be entitled to his costs. The director who has not been 
attending board meetings will not be liable on the chai^ of 
negligence for that reason only {Marquis of Bute*s Case, 
0392) 2 Ch. D. 100). Where directors who liu'e: indebted 
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to a company sign a balance sheet in performance of 
duties as directors, the balance sheet is not ah account 
stated involving a fresh promise by the directors to pay 
the amounts debited to them therein if it were not signed 
by them with the intention of making such a promise 
(John Shaw & Sons, Ltd. v. Peter Shaw & John Shaw, 
(1935) 2 K. B. 133). In case a director signs bills of 
•exchange not bearing the company’s name he would be 
personally liable. Directors who sanction payment on be- 
half of the company, ought to see that the said payments 
are properly made, i. e., they are made for the purposes 
which come within the scope of the company’s operation. 
The directors who join in any misapplication of money 
are jointly and severally liable but those who are, however, 
not responsible for misconduct (See Ex parte Petty quoted 
above) of their co-directors, or of other persons employed 
in the company, in case they were not aware of same 
(Weir V. Burnett, (1877) 3 Ex. D 32; Weir v. Bell, (1878) 
^Ex.D. 238). 

One of the most important duties of the directors is 
to see that a general meeting of the company, public or 
private, is held within eighteen months from the date of its 
incorporation and thereafter once at least in every calendar 
year and not more than fifteen months after the holding of 
the last preceding general meeting (S. 76). In case of a 
public company it is also their duty after the balance sheet 
and profit and loss account have been laid before the com- 
pany at the general meeting to file a copy of the balance 
^heet signed by the manager or secretary of the company 
toith the registrar at the same time as the copy of the annual 
list of members and summary prepared in accordance with 
Sec. 32 (Sec. 134). Failure to do either entails a fine. 
If a director is prosecuted for not filing this balance sheet 
with the registrar as required by Sec. 134 (4) of the act, 
he cannot plead, in answer, that an annual general meet- 
ing was not called and therefore a balance sheet was not 
laid before the meeting (Debendranath Das Qv/pta v. 
Registrar of. Joint $tock Compmiea, (1919);:>;46 Gid'. 
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485i' :See’ 'Emp. ,v. Nasv/rbJMt, (1923) 25 BomL 

Unlisted Liability of Directors 

, We have already seen that, in accordance with 
Sec. 70, the liability of directors of a limited company 
may, if so provided by its memorandum, be unlimited. 
In this case the member who proposes a person for election, 
or appointment to the oflBice of director, shall add to that 
proposal a statement that the liability of the person holding 
that office wll be unlimited and the promoters and officers 
of the company, or one of them shall, before the person 
accepts the office or acts therein, give him notice in writing 
that his liability will be unlimited. A limited company 
can, even after its incorporation according to Sec. 71, if 
authorised by its articles, alter its memorandum by a 
special resolution so as to render unlimited the liability 
of its directors or of any director. In such a case such a 
director or directors in addition to his or their liability, 
if any, to contribute as ordinary member or members, 
will be liable to make contribution on the same basis 
as if he were a member of an unlimited company in 
liquidation. This will, of course, not apply to a past 
director who ceases to hold office for a year or upward, 
before the commencement of the winding up, nor will it 
apply in case where the liability in respect of which the 
said contribution is levied was incurred after the directors 
ceased to hold office. Here also subject to the articles, a 
director shall not be liable to make such further contribu- 
tion imless the Court deems the said contribution necessary 
in order to satisfy the debts and liabilities of the company, 
plus the costs, charges and expenses of the winding up 
(S. 167). 

For Company’s Ben^ 

In Piercj/ v. S. Mills <fe Co. Ltd., (1920) 1 Ch. D. 77 
it was held that, the power vested, in the direetors of a 
stock company to issue more tffiares, in order to raise 
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more capital, must be exercised bona fide for tbe beo^t (oi 
the company. They are not entitled to use their powers 
of issuing shares merely for the purpose of maintaining 
their control, or the control of themselves and their friends 
over the affairs of the company, or merely for the purpose 
of defeating the wishes of the existing majority of share- 
holders. 

The fiduciary position of the directors forces on tiiem 
the duty of abstaining from making any secret profit or 
using that position to benefit themselves in any other 
way such as by bribes, allotting themselves fully paid 
shares {Madrid Bank v. Relly, (1867) 7 Eg. 442; Parker 
V. McKenna, (1875) 10 Ch. 96). We shall deal with the 
fiduciary position more fully later in this chapter. 

Liability Through Contract 

Besides this, the directors may make themselves liable 
on contracts which they make on behalf of the company, 
by exceeding their authority, and in such case they make 
themselves personally liable to action or damages for 
breach of warranty of authority {CoUen v. Wright, 
(1857) 8 E. & B. 647; Coventry’s Case, Britannia Fire 
AssodaiAon, (1891) 1 Ch. 202). Here their position is 
that of agents as we have seen before and therefore 
if the liability is saddled on them, it will be on the 
footing that, as agents, they do not contract within their 
position as agents. This will happen where the contract 
is in their own personal names without disclosing (hat (hey 
were acting as agents of the company, if for example, 
they sign themselves as : — 

X., Y., Z., 

Directors of. 

The Bombay Trading Co. 

they would be personally liable because here they did not, 
on the face of the docum^t, sign on behalf of the conc^piny 
bnt for themselves. ilSven where they begin the doemaa^at 
as “We the directors of (he Bombay Trading Co., Ubd. 

38 
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hereby agree ” and then sign as : — ^X., Y., Z., they would 
be personally liable {Aggs v. Nicholson, (1856) 1 H. 
& N. Ex, Rep. 165; McCollin v. Oilpin, (1880) 5 
Q. B. D. 390). The directors have to take particular 
care here while signing bills of exchange, as otherwise they 
may be saddled wth personal liability as has happened 
in numerous cases. Secs. 73 and 74 deal particularly 
with the cases of bills of exchange, hundis, promissory notes, 
endorsements, cheques and orders for money or goods pur- 
ported to be signed by or on behalf of the company. In 
this connection it is laid down that the name of the company 
with the word “ limited ” should be mentioned specifically 
while the directors sign on behalf of the company and in 
case of bills of exchange, hundi, promissory note, cheque, 
or order for money or goods this is not done, i.e., the name 
of the company is not mentioned in the manner required 
by these sections, the directors and officers concerned will 
not only be liable to a fine not exceeding Rs. 500 but they 
shall further be personally liable to the holder of such 
documents for the amoxmt thereof unless the same is duly 
paid by the company. 

In connection with contracts the other point is that 
as long as the contracts which the directors are entering 
into are intra vires, i.e., within their scope, the third party 
has a right to insist upon the company to keep same. Thus 
where the servants of a company order goods and the 
company takes delivery of them without protest, they can- 
not afterwards repudiate the purchase {Smith v. HuU 
Gas Co., (1852) 11 C. B. 897) . If on the other hand the 
directors have exceeded their authority, the contract will 
not bind the third parties unless the company ratifies 
same {Portugiiese Consolidated Copper Mines, Badman’s 
and Bosanquet’s Cases, (1890) 45 Ch. D. 16; Austin's 
Case, (1871) 24 L. T. 932; Ford v. Newth, in re. 
Gloucester Municipal Election Petition, (1901) 1 K. B. 
683). The directors, of course while contracting can 
pledge the Credit of the company as such and not 
that of the members and thus in one case where in 
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:a foreign country the company was carrying on business 
the law made the members liable, it was held that that 
law did not apply to tl\e British Courts {Bisdon Iron A 
Locomotive Works v. Furness, (1906) 1 K. B. 49). In 
cases where the directors act beyond their powers and are 
ifixed with personal liability, it has been held that the 
persons dealing with the company will not, as against the 
-directors, be fixed with implied notice of the contents of 
the articles {Collen v. Wright, (1857) S E. & B. 647). 
'Of course where the third party knows that the directors 
have no authority or does not rely upon the question of 
"the authority at all but on other facts, or where the nature 
of the directors’ authority is fully known to him, but he 
misunderstands the legal effect of same the directors cannot 
be made liable personally {Oliver v. Bank of England, 
(1902) 1 Ch. 610 at p. 630; Beattie v. Lord Ebury, (1872) 
7 Ch. 777; Young v. Toynbee, (1910) 1 K. B. 215). 

Where directors act beyond authority relying on state- 
ments and advise given to them and have not been guilty 
of gross negligence they will not be liable {Dovey v. Cory, 
(1901) A. C. 477; Prefontaine v. Grenier, (1907) A. C. 101). 
If however they act beyond their authority with full know- 
ledge of the relevant facts they are liable {National Funds 
Assurance Co., (1878) 10 Ch. D. 118). They would be 
equally liable if they relied on their subordinates and dip 
not make inquiry themselves which would have given their 
full knowledge {Leeds Estates Building and Investment 
Co. V. Shepherd, (1887) 36 Ch. D. 787; Municipal Freehold 
Land Co. v. Pollington, (1890) 63 L. T. 238). 

From the above it should not be thought that where 
directors voluntarily undertake the liability personally in 
connection with any particular work, they cannot do so. 
However when a contract is entered into and the directors 
intend to make themselves personally liable, though the 
contract is on behalf of and for the benefit of the company, 
the construction and the wording of the contract must 
be clear on that point. Where however they enter into 
eontracts in their own name without making it clear 
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that they are acting as agents of the company, they wilF. 
also be saddled with personal liability. Where it is not 
clear from the text as to whether they intended to be- 
personally liable, the Court would have to construe the 
exact meaning and effect of the terms of the contract. 
Directors can accept, endorse and draw bills of exchange- 
on behalf of their company if so authorised expressly or- 
impliedly by the company’s constitution. In case of a 
trading company we have seen that the power to borrow 
is limited and thus the bill of exchange, prbmissory 
notes and similar documents may be made use of by the 
company. In case of non-trading companies this power- 
not being implied, the memorandum of association must 
contain an express power to that effect. Thus in case of a 
Gas Company in absence of an express power, the power to- 
draw or accept bills of exchange was declared not to be 
implied {Bramah v. Roberts, (1837) 3 Bing. N. C. 963). 
The same was the case with a Mining Co., {Dickinson v. 
Valpy, (1829) 10 B. & C. 128), also a Railway Co., 
Bateman v. Mid-Wales Rail Co., (1866) L. R. 1 C. P. 499. 
While signing on behalf of the company, the precautions 
above referred to and the illustrations given should be 
borne in mind. The Indian Companies Act, Sec. 89 in 
this connection is rather important, which runs as 
follows : — 

“ A bill of exchange, hundi or promissory note shall be 
deemed to have been made, dra-wm, accepted or endorsed on 
behalf of a company if made, drawn, accepted or endorsed in 
the name of, or by or on behalf or on account of, the company 
by any person acting under its authority, express or implied.” 

Of course besides the directors, the managing agents 
or other persons authorised by the articles may deal with 
bills of exchange and similar documents by endorsing,, 
accepting or drawing same. Where a company is not 
liable on a negotiable instrument on the ground that it 
is irregularly drawn or accepted, it may be held so liable 
on other grounds such as the original debt on accotmt of 
which the same was given or for money received by the- 
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•company to the use of the holder (Be. Nursery Spinning 
^ Weaving Co. Ltd., (1881) 6 Bom. 92). 

If a person were to lend money to a company which 
loan afterwards turned out to be tdtra vires, he would be 
•entitled to be subrogated to the rights of the creditors 
•of the company who were paid out their claims out of 
the money so borrowed and in case he intervenes in 
"time, i.e., before the money has been dealt with by the 
company in any way, he may get back the money itself 
by restraining the company from parting with it (Werdock 
{Barroness) v. River Dee Co. (No. 2), (1887) 19 Q. B. D. 
155; Sinclair v. Brougham, (1914) A. C. 398). In one case 
where the directors while signing these documents des- 
•cribed the company under a wrong name they were held 
to be p>ersonally liable (Nassau Steam Press v. Tyler, 
(1894) 70 L. T. 376). The word ‘ limited’ should always 
be there in connection with the name of the company if 
it is a limited company. In one case, directors were 
held not to be personally liable because they proved 
that the word limited over-lapped the paper and did 
not appear because the rubber stamp was rather 
lengthy (Dermatine Co. v. Ashworth, (1905) 21 T. L. R. 
510). In another case where a managing director signed 
a bill on behalf of the company without having specific 
authority to do so, the company was held responsible 
to a holder in due course for value (Dey v. PulUnger 
Engineering Co., (1921) I. K. B. 77). 

Directors’ Contracts with the Company 

We have thus seen one aspect of the contracts by 
directors viz., directors’ power to enter into contracts on 
behalf of the company. The next point to consider is 
the position of the directors to contract vdth the company 
on their behalf or in their (directors ’) own interests. 
Here the position is that directors cannot enter into con- 
tracts with their company unless the articles of associa- 
tion otherwise provide (Albion Stedl and Wire Co. v. 
Martin, (1875) 1 Ch. D. 580). In practice almost all 
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companies now provide for this power in their articlesv 
The reason is that here they are in a fiduciary position^ 
and their interests are in conflict with their duties. Thus- 
in the absence of such a provision as above stated in the 
articles even though the contract may be quite above- 
board it will not make any difference in law as the com- 
pany is entitled to have the benefit of the collective wis- 
dom of its directors {Imperial Mercantile Credit Associa- 
tion V. Coleman, (1871) 6 Ch. 558; Ramaswamy Aiyar 
V. Madras T. P. & P. Co., (1916) 38 Mad. 991), but a& 
this case shows the company can waive the benefit of this 
rule. The Indian Companies (Amendment) Act, 1936 
further lays down that in case of certain specific contracts 
by a director with the company such as those for sale 
purchase or supply of goods and materials consent of 
directors has to be obtained (Sec. 86F). It is also 
laid down further that the directors of a public company 
or of a subsidiary company of a public company shall 
not except with the consent of the company concerned 
in general meeting (a) sell or dispose of the under- 
taking of the company or (b) remit any debt due by 
a director. Directors who have wrongfully taken benefit 
of a contract with their company, must indemnify the- 
company {Eastern Shipping Co. v. Quah Beng Kee, (1924)* 
A. C. 177). A company may, however, in the absence of 
such an article, sanction a contract with a director in a 
general meeting {Grant v. United Kingdom Switchback 
By. Co., (1889) 40 Ch. D. 138), but here care should be- 
taken to see that notice convening the meeting to consider 
such a contract gives particulars as to such a contract 
{Kaye v. Croydon Tramways Co., (1898) 1 Ch. 358; 
Normandy v. Ind, Coope and Co., (1908) 1 Ch. 84). The 
disclosure of interest to brother directors must be full and 
fair and that too to independent directors who are not 
interested. This rule cannot be evaded by splitting the 
resolution or reducing the quorum {TumbuU v. West Bidingi 
Club, (1894) 70 L. T. 92; Gluckstein v. Barnes, (1900 )< 
A. C. 240; Greymouth P. E. By. Co., (1904) 1 Ch. 32; Re, 
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Sir Hormtiaji A. Wadia, (1921) 23 Bom. L. R. 1104; Be. 
North Eastern Insurance Co., (1919) 1 Ch. 198). 
directors obtain a contract in their own name but under 
circumstances amounting to a breach of trust they will be 
liable to account to the company {Cook v. Decks, (1916) 
1 A. C. 664). Even an article which permits the directors 
to contract with the company “without disclosing their 
interest ”, would be bad. (Ss. 91 A and 91 B). A power 
to contract with firms with which directors are interested 
does not authorise a contract by them individually with 
the company (Transvaal Lands Co. v. New Belgium Land 
and Development Co., (1914) 2 Ch. 488). Where vendors 
who have become directors and have covenanted to serve 
for a given number of years and not to compete with 
the company during these years, they are discharged from 
this obligation in case their services are dispensed with 
directly and through the company going into winding up. 
The result is that they are free to enter into competing 
business {General BUI Posting Co. v. Atkinson, (1909) 
A. C. 118; Measures Bros. v. Measures, (1910) 2 Ch. 248). 
A director is interested in the issue of debentures 
which are so issued to secure a debt which he has 
guaranteed {Victors v. ' Lingard, (1927) 1 Ch. 323). A 
director interested in a contract with the company though 
prevented from voting at the board meeting, can 
vote at a shareholders’ general meeting {North West 
Transportation Co. v. Beatty, (1887) 12 A. C. 689). 
In one case however it has been held that the directors 
cannot use their voting power as shareholders, to deprive 
a company of property which belongs to the company in 
equity {Cook v. Deeks, (1916) 1 A. C. 654). 

It should thus be noted that where this power is not 
expressly given by the articles the directors’ powers to 
contract with their companies become very limited 
However he may take up shares in the company, though 
he cannot vote for them at the time of allotment {Neal 
V. Quin, (19^6) W. N. 223). He can also subscribe 
for debentu.res , in the ordinary course of business 
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(CampbeWs Case, (1877) 4 Ch. D. 470). This rule of law 
which pfevents the directors from contracting with the 
company in- absence of special powers in the articles is 
based, as we have seen, upon the principle laid down in 
old cases to the effect that the company was entitled to 
the collective wisdom of its directors, and thus, if any of 
tilem are interested in a contract which the company is 
going to make, the company would be losing the benefit 
of the unbiased judgment and advice of the directors 
{Imperial Mercantile Credit Association v. Coleman, (1871) 
6 Ch. App. 558; Costa Rica Rail Co. v. Forwood, (1900) 
1 Ch. 756 affirmed, (1901) 1 Ch. 746). This rule is very 
strictly applied in absence of powers and no question is 
allowed to be raised as to the fairness or unfairness of the 
contract (Bray v. Ford, (1896) A. C. 44 at page 50; 
Aberdeen Rail Co. v. Blaikie Bros., (1854) 1 Macq. {H. L.) 
461). It will also not help the director concerned to sell 
his own property to the company through a third party 
without disclosing the fact, because in such cases the 
company would be entitled to reject the contract and 
recover money paid if any {In re. Cape Breton Co., (1885) 
29 Ch. D. 795). The company here will have option to 
claim damages or losses sustained by this concealment 
and retain the property {Leeds Hanley Theatres of 

Variety Co., (1904) 2 Ch. 45). The question of interest 
does not only extend to the director being interested 
personally or as a partner of a firm which is contracting 
with the company, but even if a director is holding shares 
in any other company which company is contracting with 
the company of which he is a director, the same rule would 
apply in absence of an article conferring the power on the 
director to contract with the company {Transvaal Lands 
Co. V. New Belgium Co., (1914) 2 Ch. 488). We have 
already mentioned above that in absence of the articles 
giving such power^ a resolution of a general meeting 
properly convened may confirm such a contract {Grant 
V. United Kingdom Switchback Ry. Co., (1888) 40 Ch. 
t>. 138; Kaye v. Croydon Tramways Co., (18M) 1 Ch. 
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368 ; Costa Rica Rail Co. v. Forwood, (1901) 1 Ch. 746). 
In one case it was held that where the directors had 
guaranteed an overdraft to the company they were 
interested in the issue of debentures with a view to 
secure the overdraft {Victors v. Lingard, (1927) 1 

Ch. 323). 

Forms or Precedents of Articles Empowering the 
Directors to Enter into Contracts with the Company 

As we saw above the directors cannot enter into 
•contracts with the company unless empowered to do so by 
the articles or unless the company in general meeting 
permits them to do so. An ordinary resolution for such 
A permission would be necessary. It is, however, universal 
in case of Indian companies to insert clauses in the articles 
.empowering the directors to enter into such contracts. 
The following is a model clause : — 

No director shall be disqualified by his office from contracting 
ndth the company with the consent of the board of directors for 
.the time being either as vendor, purchaser, or otherwise, nor 
shall any such contract, or any contract or arrangement entered 
into by or on behalf of the company in which any director shall be 
in any way interested, be avoided, nor shall any director so con- 
tracting or being so interested be liable to account to the company 
for any profit realised by any such contract or arrangement by 
.reason of such director holding that office or the fiduciary relation 
thereby established, but it is declared that the nature of his 
interest must be disclosed by him at the meeting of the directors 
at which the contract or arrangement is determined on, if his interest 
then exists, or in any other case, at the first meeting of the 
acquisition of his interest, and that no director shall, as a director, 
vote in respect of any contract or arrangement in which he is so 
interested as aforesaid, and if he does so vote, his vote shall not be 
counted; but this prohibition shall not apply to any contract by or 
ton behalf of the company to give to the director or any of them any 
security for advances or by way of indemnity, or to a settlement 
or set-off of cross claims. A general notice that a director is a 
member of any specified firm or company, and is to be regarded bs 
interested in any subsequent transactions with such firm or company, 
.shall be sufficient disclosure under this clause, and after such general 
notice it shall not be necessary to give any special notice relating 
ito any particular transaction with such firm or company. 
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Note : — Now under Sec, 86F it is provided that a director of 

company or the firm of which he is a partner or a private 
comparuy of which he is a member or director cannot 
without the consent of the directors enter into contracts^ 
for sale, purchase or supply of materials with the company^ 

The other alternative clause is as follows : — 

No director shall be disqualified by reason of his office from 
contracting with the company with the consent of the board of 
directors for the time being either as vendor, purchaser or other-^ 
wise, nor shall any such contract, or any contract or arrangement 
entered into by or on behalf of the company in which any directors 
shall be in any way interested, be avoided nor shall any director 
so contracting or being so interested be liable to account to the 
company for any profit realised by any such contract or arrange- 
ment by reason of such director holding that office or the fiduciary 
relation thereby established but it is declared that the nature of 
his interest must be disclosed by him at the meeting of the 
directors at which the contract or arrangement is determined on 
if his interest then exists, or in any other case at the first meeting 
of the directors after the acquisition of his interest provided how- 
ever that a general notice that a director is a member of any 
specified firm or company, and is to be regarded as interested in 
any subsequent transactions with such firm or company, shall be 
sufficient disclosure under this clause, and after such general notice 
it shall not be necessary to give any special notice relating to any 
particular transaction with such firm or company. No director 
shall, as a director, vote in respect of any contract or arrangement 
in which he is so interested as aforesaid and if he does so vote 
his vote shall not be counted; but this prohibition shall not apply 
to any contract by or on behalf of the company to give to the 
directors or any of them any security for advance or by way of 
indemnity or to a settlement or to set-off cross claims. 

A third alternative clause is as follows : — 

No director shall be disqualified by his office from holding 
any office or place of profit under the company, or imder any 
company, partnership, association, or corporation in which this 
company shall be shareholder or otherwise interested or from con- 
tracting with the company either as vendor, purchaser or otherwise 
{provided he does so with the consent of the board of directors for 
the time being) nor shall any such contract or any contract or 
arrangement entered into by or on behalf of the company in which 
any director be liable shall be in any way interested be avoided 
nor shall any director to account to the company for any profit 
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arising from any such office or place of profit or realised by any 
such contract or arrangement by reason of such director holding, 
that office or the fiduciary relation thereby established, but it is 
declared that the nature of his interest must be disclosed by hin^. 
at the meeting of the directors at which the contract or arrange- 
ment is determined on if his interest then exists, or in any other" 
case at the first meeting of the directors after the acquisition of his 
interest. 

Liability as to Fraud or Tort 

In this connection we have already seen the liability 
of directors in connection with misrepresentation or fraud 
in the prospectus. The commission of any tort also would 
involve personal liability, on the simple principle that any 
person who commits a wrong is liable personally, evens 
though he may be acting on behalf of a principal, because 
no agent is bound to obey his principal in connection with 
tort or fraud or commit it simply because his principal 
wants him to do so {Cullen v. Thompson’s Trustees, (1862) 
4 Macq. 424). It will make no difference where the 
company itself is also liable. As far as the company is 
concerned, though it is an inanimate body which is 
practically run through the efforts of its oflScers and" 
directors, it would be liable to innocent third parties who 
have been injured through the torts Or fraud of its officers,, 
committed in regular course of its business. On the same 
principle, any principal would be liable for similar tort 
of his agent in the regular course of the principal’s businessl- 
{Ranger v. Great Western Railway Co., (1854) 5 H. L.. 
Cos. 72). It is on this principle that companies have been 
made liable for negligence, trespass, malicious prosecution,, 
libel, and nuisance {Pairnaby v. Lancaster Canal Co., 11 Ad. 
& El. 223; Maund v. Monmouthshire Canal Co., (1842) 4 
Man <fe Gr. 452; Whitfield v. South Eastern Ry. Co., (1858) 
E. B. & E. 115). Of course, the company cannot be 
committed for trial {R. v. Daily Mirror Newspapers: 
Limited, (1922) 2 K. B. 530). The directors, through, 
whose orders the above-mentioned acts were committed, 
may also be personally made liable as wrong doers. Im 
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case of Itaud, a director is not held liable for the fraud 
K)f his brother -director, unless he, directly or indirectly 
-or by implication, is found to have authorised it (CargiU 
V. Bower, (ISIS) 10 Ch. D. 502), When the directors 
conspire with outsiders and commit fraud on the company 
•of which they are directors, the company can recover the 
-money paid by directors to such persons in furtherance 
of the fraud {British and American Telegraph Co. v. 
-Albion Bank, t(1872) L. R. 7 Ex. 119). There are cases 
where the directors may be made criminally liable for the 
nets of a coippany which they control {R. v. Cory Bros., 
(1927) 1^.-B.810). 

The abo-ve liability for tort of the director is personal, 
besides the company being liable. This is on the ground 
that a person who commits a tort is liable personally 
notwithstanding the fact that he may be acting for 
somebody else. Simply because he was a servant or 
■agent, he is not compelled in law to do anything wrong 
such as committing fraud. To put it briefly every wrong 
•doer is liable on a tort irrespective of the fact whether 
he acted for himself or somebody else. However, the 
•director who has himself committed a tort is responsible 
-and one who has not cannot be held responsible for the 
fraud of his co-dire(ftors unless he impliedly or expressly 
authorised it {CargUl v. Bower, (1878) 10 Ch. D. 502). 
The other position to be remembered is that instead of 
-committing a fraud himself the director himself may be 
•defrauded by an outsider and for that he could not possibly 
be made to pay damages for the losses sustained by 
the company {Land Credit Co. of Ireland v. Lord Fermoy, 
(1870) L. R. 5 Ck. App. 763 at page 772; Profontaine v. 
'Grenier, (1907) A. C. 101; Dovey v. Cory, (1901) 
-A. C. 477). 

Xiability for Negligence 

No doubt directors do not bring with them any 
-special qualificatkms for their ofiSce but they are bound, 
^hile acting as directors, to act with such care as can 
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reasonably be expected of them, having: regard to the- 
knowledge and e^erience they happen, to po^ess (In Be. 
Brazilian Rubber Plantations, (1911) 1 Ch. 425). In this' 
coimection the Indian Companies Act, Sec. 281 as amended 
by the Indian Companies (Amendment), Act of 1936- 
gives certain amount of protection to the directors, 
managers, managing agents, officers and auditors of the- 
company. 

It is here laid down that if in any, proceeding for 
negligence, default, breach of duty or breach of trust against 
directors, managers, managing agents^ officers and auditors 
of a company, it appears to the Court on hearing the case 
that that person is or may be liable in respect of the 
negligence, default, breach of duty, or breach of trust but 
he has acted honestly and reasonably and that having 
regard to all the circumstances of the case, including those 
connected with his appointment,, he ought fairly to be 
excused for the negligence, defavdt,. breach of duty or breach 
of trust, that Court may relieve him, either wholly or 
partly from his liability on such terms as the Court may- 
think fit. [Sec. 281 (1) ]. 

It is further laid down that where any person to whom 
this section applies has reason to apprehend that any claim 
will or might be made against him in respect of any negli- 
gence, default, breach of duty or breach of trust, he may 
apply to the Court for relief and the Court on any such ' 
application shall have the same power to relieve him as 
under this section it would have had if it had been a Court 
before which proceedings against that person for negligence, 
default, breach of duty or breach of trust had been brought 
[Sec. 281 (2)]. 

Of course, this section would t^pply only where uUra 
vire acts have been done by directors in good faith 
{Claridge’s Patent Asphalte Co., (1921) 1 Ch. 543). Thus 
the directors who have paid dividends out of capital may 
escape liability if it appears that they acted bona fide 
and in the belief that there were profits available for 
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ipa 3 Tnent of same. Here it was held that they would be 
i<juite justified, in relying upon the reports and valuation 
of the trusted ofiBcers of the company and are not liable 
df book debts which they believed to be true turned out 
rto be bad {Ranee’s Case, (1871) 6 Ch. 104; Dovey v. 
Cory, (1901) A. C. 477; City of Glasgow Bank v. 
Mackinnon, (1882) 9 Court of Sess. C. A. Fort Series 602) , 
but in all these cases they must show that they have 
exercised their discretion in good faith {New Mashonaland 
:Syndicate, (1892) 3 Ch. 577). Of course, it is very difficult 
•to lay down how the margin of bona fide action and 
■diligence could be fixed but generally speaking, the effect 
fof all the judgments display that, unless the negligence 
ds very gross which would amount to almost a fraud, the 
directors will not be held liable to damages. We have 
: already seen under the heading of directors as agents that 
in the famous case. In Re. City Equitable Fire Insurance 
•Co. Ltd., (1925) 1 Ch. D. 407, the principles as to 
directors’ liability for negligence, errors of judgment, etc., 
.are laid down in some detail. There it is laid down that 
such degree of skill and diligence as would amount to 
reasonable care which an ordinary man may be expected 
"to take in the circumstances on his own behalf is expected 
:and a person cannot be expected to exhibit greater skill 
than he happens to possess. Here it was also laid down 
that though a director was not bound to attend all board 
meetings he ought to do so when reasonably able. In 
another case, vie., Marquis of Bute’s Case, (1892) 2 Ch. 
100, it was laid down that non-attendance of board’s 
meeting is not such negligence as to create a liability. 
The negligence or imprudence of a director in some cases 
•may he so palpable or gross as to force the inference that 
they were not acting bona fide, though of course, the 
■expression, ‘ gross negligence ’ has been repeatedly 
•ehallenged as meaningless in Courts of Law on the ground 
iihat negligence is negligence and there cannot be any 
-degree attached to that. In one case Rolfe, B. declared 
i)hat “ gross negligence is the same thing as negligence 
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with the addition of vituperatiye epithet” {WUson v. 
Brett, (1843) 11 M. W. 115-116 at p. 130). It has 
been further held that the party who charges the director 
with not having performed his duty has to prove his case 
{In Be. Liverpool Household Stores, (1890) 69 L. J. Ch. 
16). In a recent Privy Council case it was laid down 
that, in order to render directors liable for allowing 
decrees to become time-barred, the onus is on the company 
to establish (1) that the decretal amount could have been 
recovered from the judgment-debtors and (2) that the 
failure to do this was due to negligence of directors 
{Guntur Cotton Jute and Paper Mills Co., Ltd. v. Pydah 
Venkatachalapati, (1933) 35 Bom. L. R. 407). While 
acting in the capacity of directors they are entitled to 
trust their co-directors where there is no ground for 
suspicion and a director would also be entitled to rely 
upon the judgment, information and advice upon the 
company’s responsible officials {Dovey v. Cory, (1901) 
A. C. 477). If the directors act within their powers 
having regard to their knowledge and experience in what 
they believe to be the company’s benefit they would not 
be liable for mistakes or errors of judgment {Lagunas 
Nitrate Co. v. Lagunas Nitrate Syndicate, (1899) 2 Ch. 
D. 392). In one other case it was decided that whether 
the directors have or have not been guilty of negligence 
•can only be determined on the facts of each particular* 
case and that the negligence aimed at must be in a 
business sense culpable or gross {In Re. National Bank of 
Waks, (1899) 2 Ch. 629). 

In one case where the directors lent money within 
their powers but it turned out to be an imprudent loan 
Lord Natherly, L. C., stated that ; — 

“ Whatever may have been the amount lent to anybody, 
however, ridiculous and absurd their conduct might seem, it was 
the misfortune of the company that they chose such unwise direc- 
tors, but so long as they kept within the powers of their deed, 
the Court could not interfere with the discretion exercised by 
them.” (Twquand v. Marshall (1869) 4 Ch. App. 376). 
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This proposition was improved upon by the same 
judge in another case, viz., Overend Gurney <fe Co. v. 
Gibb, (1872) L. R. 5 H. L. 480 where his Lordship 
pointed out that : — 

“He certainly never intended to lay down the strong pro- 
position that a person acting for another as his agent, is not 
bound to use all the ordinary prudence that can be properly and 
legitimately expected from any person in the conduct of the 
affairs of the world, viz., the same amount of prudence which in 
the same circumstances he would exercise on his behalf.” 

While deciding the question of liability of directors 
the point to be remembered is not necessarily the fact 
that constructive notice of facts appeared in the books of 
the company, unless it is proved that he was actually 
aware of them {Coasters, Ltd., (1911) 103 L. T. 632)- 
These principles are subject to this one important excep- 
tion, viz., that an error of judgment or unjudicious 
payment may be one thing but an action without proper 
enquiry or a payment under similar circumstance would 
be another, and thus, if a director signed a cheque it 
would be his duty to acquaint himself with the fact or 
reasons why the said cheque was required to be paid. 
He would not be justified in taking for granted that the 
signing being a ministerial act it was not his duty to gO' 
in detail. He would not be protected even if he alleged 
that he signed it trusting his brother director {Joint Stock 
Discount Co. v. Brown, (1869) 8 Eqt. 381). We have 
seen that it was held in the City Equitable Fire Insurance 
Case that non-attendance at board meetings was not 
negligence. This principle is a very old one and is to be 
found in many old cases. The only exception is where 
the articles may expressly require the directors to attend 
every board meeting {Charitable Corporation v. Sutton, 
(1742) 2 Atk. 400). The directors who are absent for 
years from meeting were held not liable for negligence 
(Be. Denham {Charles} & Co., (1883) 25 Ch. D. 762; 
Marquis of Bute’s Case, (1892) 2 Ch. 190). 
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MISFEASANCE AND BREACH OF TRUST 

We have already noticed, in detail, the various acts 
which involved a liability for directors and ofiBcers to 
make good or to accoimt for money which they have 
either misapplied or wrongfully received from each in a 
fiduciary capacity they are liable to account for. Pro- 
ceedings for misfeasance can be brought also against de 
facto directors {Coventry and Dixon’s Case, (1880) 14 
Ch. D. 660). These misfeasance proceedings are provided 
for under Sec. 235 of the Indian Companies Act, 1913. 
The section lays down that where in course of winding up 
the company, it appears that any person was taking part 
in the formation of the company or any past or present 
director, manager or liquidator, or any oflScer of the 
company has misapplied or retained or become liable or 
accotmtable for any money or property of the company, 
or being guilty of any misfeasance or breach of trust in 
relation to the company, the Court on the application 
of the liquidator or of any creditor or contributory may 
within three years from the date of the first appointment 
of a liquidator in the winding up or of the misapplication, 
retainer, misfeasance or breach of trust, as the case may 
be, whichever is longer, examine into the conduct of the 
promoter, and director, manager, liquidator or officer and 
compel him to repay or restore the money or property 
or any part thereof respectively with interest at such rate 
as the Court thinks just, or to contribute such smn to the 
assets of the company by way of compensation in respect 
of the misapplication, retainer, misfeasance or breach of 
trust as the Court thinks just. It is fimther laid down 
that this section shall apply notwithstanding that the 
offence is one for which the offender may be criminally 
responsible. It will be noticed that the words in italics 
were added by the Indian Companies (Amendment) Act 
of 1936 with a view to fix the date from which the 
limitation was to begin and also the period of limitatimi 
because on this question there have been conflict of 
opinions between our Indian High Courts which conflict 
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is now thus set at rest. In case of liquidation, the 
amendment permits a period of three years for the appli- 
cation commencing from the date of the first appointment 
of the liquidator. There are other cases of misfeasance, for 
example, negligence, which has resulted in a loss of assets 
to the company, which may make them answerable to 
the company for damages. Of course, a director is only 
liable where he has participated in the misapplication 
and was concerned in it, he would not be liable if he was 
not aware of this wrongful act or if he did not take part 
in the affair. We have already seen that if one of the 
several directors was concerned in a misapplication of 
the company’s funds and therefore guilty of misfeasance 
and breach of trust which made him pay damages by way 
of restitution, he would have a right to recover contribu- 
tions from other directors and officers who were jointly 
liable with him. The directors who combined in such 
acts, are jointly and severally liable {In Re. Forest 0 / 
Dean Coal Mining Co., (1878) 10 Ch. D. 450; Leads 
Estates, Building and Investment Co. v. Shepherd, (1887) 
36 Ch. D. 787; Masonic and General Life Assurance Co. 
V. Sharpe, (1892) 1 Ch. 154). Of course, only those 
actually implicated are liable {Weir v. Barnett, (1877) 
3 Ex. D. 32). In one Allahabad case it was decided that 
an award in misfeasance proceedings against manager or 
auditor, etc., for fraud does not bar suit for damages 
against private persons who also contributed to the 
fraud. {Deharadun-Mussorie Electric Tramways Co., {in 
liquidation) v. Hansraj and others, (1936) 58 AU. 342). 
We have also seen that if the directors make 
profit for themselves they would be guilty of mis- 
feasance if the said profits were secretly made. The 
directors are also not permitted to enter into contracts 
with the company unless the articles allow it or 
unless the company in general meeting consent to the 
act. If they had entered into 'contracts they would also 
be guilty of misfeasance. The principle here is that to 
make such contracts places the directors into the position 
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•where their interests are in conflict with their duty 
■{Benson v. Heathom, (1842) 1 Y. & C. Ch. Cos. 326). 

There have been good many cases under varying 
oircumstances in which directors have been charged or 
made liable for misfeasance and breach of trust, such as 
Ranee’s Case, (1871) L. R. 6 Ch. App. 104 where a 
director was ordered to replace bonuses improperly paid 
to him out of his own pocket. There are many cases 
where the directors were ordered to replace dividends out 
of their own pocket which they had improperly paid to 
the shareholders out of the capital of the company, such 
as {Rei Sharpe, (1892) 1 Ch. 154; London and General 
Bank, (1895) 2 Ch. 116; Flitcroft’s Case, (1882) 21 Ch. 
D. 519; Denham & Co., (1883) 25 Ch. D. 752). In 
Carriage Co-operative Supply Association, (1884) 27 Ch. 
D. 322 orders were made against directors who had 
obtained qualification shares improperly from promoters 
or vendors (See also De Ruvigne’s Case, (1877) 5 Ch. 
D. 306; Pearson’s Case, (1877) 5 Ch. D. 336; Mitcalje’s 
Case, (1879) 13 Ch. D. 169; Carriage Co-operative 
Association, (1884) 27 Ch. D. 322). Similarly in another 
case where a director held his qualification shares as 
trustee for the promoter {London and South Western 
Canal, (1911) 1 Ch. 346). In Boston Deep Sea Fishing 
& Ice Co. V. Ansell, (1888) 39 Ch. D. 339, the managing 
director was held liable for receiving secret commission. 
In Alexander v. Automatic Telephone Co., (1900) 2 Ch. 
56, directors were held liable for not making calls on 
themselves. In George Newman & Co., (1895) 1 Ch. 674, 
a director was held liable for making present to himself 
without the sanction of the company’s articles. In 
Stringer’s Case, (1869) L. R. 4 Ch. App. 475, the directors 
were made to repay out of their pocket dividend paid 
under a delusive or misleading balance sheet. An order 
was made compelling director who had obtained from 
promoter a secret advantage to account to company in 
Archer’s Case, (1892) 1 Ch. 392. In Marzetti’s Case, 
(1880) W. N. 50, the director was ordered to repay sums 
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nominally paid for preliminary expenses which were in? 
fact paid for rigging the market. A director held liable- 
where by fraudulent misrepresentation be induced the other- 
directors to advance him money on insufficient security 
{Exploring Land & Minerals Co. v. Kolckmann, (1905) 
94 L. T. 234). This case also deals with measure of 
damages. If directors deliberately fail to make inquiries 
as a result of an undertaking between them as to the 
price paid to each of them for the property sold by them 
to the company they are guilty of a gross dereliction of 
duty {Coats v. Cronland, (1904) 20 T. L. R. 800). It is 
also held that where there has been misfeasance or breach- 
of trust there is no right of set-off as far as the delinquent 
directors are concerned {Flitcrojt’s Case, (1882) 21 Ch.. 
D. 519; In re. Anglo-French Co-operative Society, (1882) 
21 Ch. D. 492; In re. Carriage Supply Association, (1884) 
27 Ch. D. 322). 

Even though a director did not participate in a mis- 
conduct, his knowledge and sanction of same by the- 
brother directors would make him liable {Land Credit 
Co. V. Lord Fermoy, (1870) 5 Ch. 73; Montrotier Asphalts 
Co., (1876) 34 L. T. 716). If a director drew a cheque 
along with others for a lawful purpose and the same was 
misapplied, he would not be liable as was decided in the 
above case. In another case where a director had agreed 
to a course of practice which resulted in loss, it was held 
that he was not responsible because he had not taken 
any part in the misapplication {Culleme v. London & 
Suburban B. Society, (1890) 25 Q. B. D. 485). When 
directors are given power to invest monies they need not 
necessarily invest in trust securities {Borland v. Earle, 
(1902) A. C. 83). With regard to secret profits by 
directors the leading case is that of Parker v. McKenna,. 
(1874) 10 Ch. 96. A director who sold his property to 
the company without disclosing same was held guilty of 
misfeasance for non-disclosure {In re. Cape Breton 
Co., (1885) 29 Ch. D. 795; on appeal svbnom Cavendish 
Bentinck V. Fenn, (1887) L. R. 12 App. Case 662). Thus^ 
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misfeasance is not every type of misconduct but some 
act of misfeasance in the nature of a breach of trust. 
‘This refers to something which the director or oflBcer has 
done wrongly, by misapplication or retaining in his own 
■hands any money of the company or by which the 
company’s property has been wasted or the company’s 
credit improperly pledged. It must be something resulting 
in actual loss to the company {Coventry & Dickson’s 
•Case, (1880) 14 Ch. D. 660 on page 670, see also Bentinck 
w. Fenn, (1888) 12 App. Case at page 652; in re. Stick, 
(1928) 1 Ch. 861). Any breach of duty on the part of 
a director or oflScer resulting in the misapplication of assets 
-of the company would amount to misfeasance {Kingston 
•Cotton Mill Co., No. 2, in re. (1896), at pages 283, 288 
•and 291). In all cases of misfeasance, loss of money to 
the company must be proved as was decided in Bentinck 
"v. Fenn cited above. It may also include deliberate sale 
•of the property of the company at less value than it 
would otherwise fetch {New Travellers Chambers, (1895) 
12 T. L. R. 529; Park Gate Waggon Co., (1881) 17 Ch. 
D. 239). 

In a recent case, viz., Liaquat Husain v. Official 
Liquidator, (1933) All. 250 it was laid down that mis- 
ieasance proceeding under Sec. 235 of the Companies Act 
was merely an examination by the Court into the conduct 
of an officer of the company and as a result of that exami- 
nation the Court may order an officer to restore the money 
•or the property of the company as the Court may think 
just. Such proceedings cannot be said in any way to be 
■a suit or other legal proceeding within the meaning of 
Sec. 280 of the Act. In this case the Official Liquidator 
applied for misfeasance proceedings against one of the 
original directors on which the latter applied for secu- 
rity for his costs to be furnished by the Official Liqvuda- 
tor. The Court held that the said director was not en- 
titled to demand security. Besides it was the Court’s 
•< 4 >inion that any rule that the liquidator should furnish 
security for cost in misfeasance proceeding would also be 
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opposed to public policy, because want of funds may 
render it impossible for him to apply for such proceed- 
ings and this want of funds may be entirely due to the 
fraudulent misappropriation from persons sought to be 
proceeded against. In one case where a company was 
floated as a permanent fund company and started a separate 
branch which they called deposit branch, in which branch 
they did ordinary banking business which was ultra 
vires the company receiving deposits and advancing 
loan, ultimately the company sustained losses and was 
put into compulsory liquidation by an order of the Court. 
The depositors in the branch took out a misfeasance sum- 
mons under Sec. 235 of the Companies Act alleging breaches 
of trust and demanding from officers and directors of the 
company repayment of money lost. The Court held 
that the depositors were not creditors in the eye of law. 
inasmuch as the banking business carried on by the com- 
pany was an ultra vires transaction and consequently the 
misfeasance summons could not be entertained at their 
instance (In re. Kolandaivelu Mudaliar, (1931) 6 Mad. 
L. J. 270). 

There was a similar case decided by the House of 
Lords in England, viz., Sinclair v. Brougham, (1914) A. C. 
398 where in case of a building society, deposits were 
taken on the footing of a bank which was declared tO' 
be ultra vires business. On compulsory winding up the 
question of priority between outside creditors and bank 
customers on current and deposit account arose; the 
Court held that the depositors in connection with the bal- 
ing part of the business were not entitled to recover 
moneys paid by them on an ultra vires contract of loan« 
on the footing of money had and received by the society 
to their use. Thus on the principles laid down in re. 
Hewlett’s Estate, (1880) 13 Ch. D. 696 the Court ordered' 
that the assets remaining after payment of the outside- 
creditors must be taken to represent any part moneys 
which the depositors, could follow, as having been i^r 
validly borrowed, and any part moneys which the sodety 
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could follow, as having been wrongfully liable by its 
agents in the banking business, that this money ought to 
be distributed pari passu between the depositors and the 
unadvanced shareholders according to the amounts res- 
pectively credited to them in the books of the society at 
the commencement of the winding up. 

Criminal Liability of Directors 

Apart from the liability under criminal law, i.e., 
Indian Penal Code, the Indian Companies Act contains 
special sections in connection with the liability of direc- 
tors. These are as follows : — 

Sec. 2S6. If any director, manager, officer or contributory of 
any company being wound up destroys, mutilates, alters or falsi- 
fies or fraudulently secretes any books, papers or securities or makes, 
or is privy to the making of any false fraudulent entry in any 
register, book of account or document belonging to the company 
with intent to defraud or deceive any person, he shall be liable to 
imprisonment for a term which may extend to seven years and shall 
also be liable to fine. 

Prosecution of Delinquent Directors 

Sec. 237 (/). If it appears to the Court in the course of a 
winding up by, or subject to the supervision of the Court that 
any past or present director, manager or other officer, or any 
member, of the company has been guilty of any offence in relation 
to the company for which he is criminally liable, the Court may, 
either on the application of any person interested in the winding ^ 
up or of its own motion, direct the liquidator either himself to 
prosecute the offender or to refer the matter to the registrar. 

(2). If it appears to the liquidator in the course of a 
voluntary winding up that any past or present director, manager 
ot other officer, or any member of the company has been guilty 
of any offence in relation to the company for which he is criwir 
nally liable, he shall forthwith report the matter to the registrar 
and shall furnish to him such information and give to him such 
access to and facilities for inspecting and taking copies of any 
documents, being information or documents in the possession or 
under the control of the liquidator relating to the matter m 
ifuestion, as he may require. 

(^). Where any report is made under subsection {$). 
to the registrar, he may, if he thinks fit^ refer the matter to 
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the hocal Government for further inquiry, and the Local Govern^ 
ment shad therewpon investigate the matter and may, if they think 
it expedient, apply to the Court for an order conferring on any 
person designated by the Local Government for the purpose with 
respect to the company concerned ad such powers of investigating 
the affairs of the company as are provided by this Act in the case 
of a winding up by the Court. 

(4) * If on any report to the registrar under sub-section (i) 
it appears to him that the case is not one in which 
proceedings ought to be taken by him, he shad inform the liqui- 
dator accordingly, and thereupon, subject to the previous sanction 
of the Court, the liquidator may himself take proceedings against 
the offender. 

(5) . If it appears to the Court in the course of a 
voluntary winding up that any past or present director, manager 
or other officer, or any member, of the company has been guilty 
as aforesaid, and that no report with respect to the matter has 
been made by the liquidator to the registrar, the Court may, on 
the application of any person interested in the winding up or of its 
own motion, direct the liquidator to make such a report, and on a 
report being made accordingly, the provisions of this section shad 
have effect as though the report has been made in pursuance of 
the provisions of sub-section (2). 

(6) . If, where any matter is reported or referred to the 
registrar under this section, he considers that the case is one in 
which a prosecution ought to be instituted, he shad place the papers 
before the Advocate General or the public prosecutor and if advised 
to do so institute proceedings, and it shad be the duty of the 
liquidator and of every officer and agent of the company past and 
present {other than the defendant in the proceedings) to give him 
ad assistance in connection with the prosecution which he is 
reasonably able to give : 

Provided that no prosecution shall be undertaken without 
first giving the accused person an opportunity of making a state- 
ment in writing to the registrar and of being heard thereon^ 

For the purposes of this sub-section, the expression ‘agent* in 
relation to a company shad be deemed to include any banker or 
legal adviser of the company and any person employed by the com- 
pany as auditor, whether that person is or is not an officer of the 
company. 

(7) . If any person fails or neglects to give assistance 
manner required by sub-section (6), the Court may, on the 
application of the registrar, direct that person to comply with the 
feqyirements of the said sub-section, and where any such application 
is made with respect . to a liquidator ^ the Court may, unU^ %t 



THE DIBECTOBS 


617 


appears that the failure or neglect to comply was due to the Uquu 
dator not having in his hands sufficient assets of the company to 
enable him so to do, direct that the costs of the application 
shall be borne by the liquidator personally. 

The above Section 237 is an adaptation of a similar 
section in the English Companies Act of 1929 which was 
inserted on the recommendation of the Greene Commission 
of 1925-26. 

Penalty for False Evidence 

In this connection Sec. 238 lays down as follows : — 

“ If any person, upon any examination upon oath authorised 
under this Act or in any affidavit, deposition or solemn affirmation, 
in or about the winding up of any company under this Act, or 
otherwise in or about any matter arising under this Act, inten- 
tionally gives false evidence he shall be liable to imprisonment for 
a term which may extend to seven years, and shall also be liable 
to fine/^ 

Penal Provisions 

The Indian Companies (Amendment) Act of 1936 has 
added an additional section, viz,, Sec. 238 A to our Act 
which lays down in detail a number of penal provisions 
which are of considerable importance. The section 
follows Sec. 275 of the English Companies Act and provides 
for the pimishment of offences antecedent to or in course 
.of winding up. Section 238A runs as follows : — 

(1) If any person, being a past or present director, managing 
agent, manager or other officer of a company which at the time of 
the commission of the alleged offence is being wound up, whether 
by or under the supervision of the Court or voluntarily, or is sub- 
sequently ordered to be wound up by the Court or subsequently 
passes a resolution for voluntarily winding up. 

(a) does not to the best of his knowledge and belief fully 
and truly discover to the liquidator all the property, 
real and perstmal, of the company, and how and to 
whom and for what consideration and when the company 
disposed of any part thereof, except such part as has 
been disposed of in the ordinary way of the business 
of the company; or 
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(6) does not deliver up to the liquidator, or as he directs 
all such part of the real and personal property of the 
company as is in his custody or under his control, and 
which he is required by law to deliver up; or 
(c) does not deliver up to the liquidator, or as he directs, 
all books and papers in his custody or under his control 
belonging to the company and which he is required 
by law to deliver up; or 

id) within twelve months next before the commencement 
of the winding up or at any time thereafter conceals 
any part of the property of the company to the value 
of one hundred rupees or upwards or conceals any debt 
due to or from the company; or 
(e) within twelve months next before the commencement 
of the winding up or at any time thereafter fraudur 
lenity removes any part of the property of the com- 
pany to the value of one hundred rupees or upwards; 
or 

(/) makes any material omission in any statement relating to 
the affairs of the company; or 
ig) knowing or believing that a false debt has been proved 
by any person under the winding up, fails for the 
period of a month to inform the liquidator thereof; or 
(h) after the commencement of the winding up prevents the 
production of any book or paper affecting or relating 
to the property or affairs of the company ; or 
(t) within twelve months next before the commencement of 
the winding up or at any time thereafter, conceals,, 
destroys, mutilates or falsifies, or is privy to the con- 
cealment, destruction, mutilation or falsification of any 
book or paper affecting or relating to the property or 
affairs of the company; or 

(;) within twelve months next before the commencement of 
the winding up or at any time thereafter makes or 
is privy to the making of any false entry in any book 
or paper affecting or relating to the property or affairs 
of the comparuy; or 

(k) within twelve months next before the commencement of 
the winding up or at any time thereafter fraudulently 
parts with, alters or makes any omission in^ or is privy 
to the fraudulent parting with, altering or making any 
omission in, any document affecting or relating to the 
property or affairs of the company; or 
il) after the commencement of the winding up or at any 
meeting of the creditors of the company within twelve- 
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months next before the commencement of the windings 
up, attempts to account for any part of the properly ^ 
of the company by fictitious losses or expenses; or 

(m) has within twelve months next before the commencement 

of the winding up or at any time thereafter, by any* 
false representation or other fraud,, obtained any pros- 
per ly for or on behalf of the company on credit which' 
the company does not subsequently pay for; or 

(n) within twelve months next before the commencement of 

the winding up or at any time thereof ter^, under the 
false pretence that the company is carrying on its- 
business, obtains on credit, for or on behalf of the 
company, any property which the company does not 
subsequently pay for; or 

(o) within twelve months next before the commencement of 

the winding up or at any time thereafter pawns, pledges- 
or disposes of any properly oj the company which 
has been obtained on credit and has not been paid for,, 
unless such pawning, pledging or disposing is in the 
ordinary way of the business of the company; or 

(p) is guilty of any false representation or other fraud for 

the purpose of obtaining the consent of the creditors 
of the company or any of them to an agreement with 
reference to the affairs of the company or to the wind^ 
ing up; 

he shall be punishable, in the case of the offences mentioned res-- 
pectively in clauses (m), (n) and (o) of this sub-section, with^. 
imprisonment for a term not exceeding five years, and, in the case 
of any other offence, with imprisonment for a term not exceeding 
two years. 

Provided that it shall be a good defence to charge under any 
of clauses (6), (c), {d), (/), (n) and (o), if the accused proves that 
he had no intent to defraud and to a charge under any of clauses 
(o), {h), (i) and {j), if he proves that he had no intent to conceaV 
the state of affairs of the company or to defeat the law. 

(2) Where any person pawns, pledges or disposes of any pro- 
perty in circumstances which amount to an offence under clause 
(o) of sub-section U) every person who takes in pawn or pledge 
or otherwise receives the property knowing it to be pawned^, 
pledged or disposed of in such circumstances as aforesaid shaU be 
punishable with imprisonment for a term not exceeding three years,. 
False statements in balance sheets Report Certificate and other- 
Documents, 

Sec. 282 of the act lays down as follows l — 

'Whoever in any return, report, certificate, balance-^eet or otheii' 
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♦document, required by or for the purposes of any of the provisions 
«of this Act, wilfully makes a statement false in any material 
particular, knowing it to be false shall oe punishable with imprison- 
ment of either description for a term which may extend to three 
.years, and shall also be liable to fine. 

It will he Been from the above section that if in case 
•of a balance sheet, report or any return or any other docu- 
ment required by the Act a wilfully false statement is 
made on a material point it creates an offence. Some ques- 
tions have arisen in actual practice as to how far and 
under what circumstances the balance sheet of a company 
would be false. This point will be dealt with later under 
the heading of “ False or misleading balance sheet in 
.the chapter dealing on Accounts and Audits.^' 

The above sections deal with criminal offences which come to 
dight in course of winding up, and it has been held that the offence 
under any of these sections may be an offence under the Indian 
Penal Code (Queen Empress v. Moss, (1894) 7. L. R. 16 All. 88). 
A misleading declaration under Sec. 103 (i) (c) to enable a company 
to commence business is within the Sec. 282 Emperor v. Bhose, 
<1924) 7. L. R. 46 All. 218. 

With reference to Sec. 282, where as we have seen above 
punishment is provided for wilfully making a statement false in 
.any material in any return, report, certificate, balance sheet or 
other document, it nas been laid down in re. P. D. Shamdasani, 
(1929) B. L. R. 1144 that Sec. 282 of the Indian Companies Act, 
1913, requires that false statements in a balance sheet should be 
made wilfully knowing them to be false. ThUs where the points 
involved are really technical matters of correct or incorrect 
accounting, they do not normally fall within a criminal charge 
under this i^ction, at any rate where no dishonesty or motive for 
*<lishonesty is shown, and where in certain particulars the directors 
have acted on the advice of counsel. It was also pointed out that 
generally speaking, the Police Court is not the proper forum to 
fight out disputed questions of finance in big companies or banks. 
In the opinion of the Court, that should be done in a Civil Court 
as the decision of the Civil Court is binding on the parties and 
can order refund of improper receipts the question of misleading 
•or false balance sheet, with cases bearing on the subject has been 
iully dealt in chapter on Accounts and Audits which may be referred 
to in the Index. 

In England, a prospectus has been held to be a written 
.^statement ” and directors have been prosecuted for publishing false 



THE DIBECTOBS- 


62 £l 

staitement in the prospectus. Our Sec. 282 also sefers to “other 
documents required by or for the purposes of any of the provisions- 
of the Companies Act ” the leading English cases in this connection 
are Queen v. Oumey, reported Finlason, in fecial report on case 
page 254 and R. v. Kylaanl, (1932) 1 K. B. 442. In these cases- 
the directors have been prosecuted and convicted. In case of 
directors who pay dividends out of capital, besides their Civil, 
liability, they may be liable for conspiracy (Bums v. Pennell, (1849) 

2 H. L. C. 497; R. v. Esdaile, (1858) 1 F. & F. 213). A case directly 
under the English Act of 1929, Sec. 362 corresponding to our 
Sec. 282 is Reg. v. Tyler, (1891) 2 Q. B. 588). 

Where the directors committed a conspiracy to procure by 
fraud and falsehood the shares of a company to be quoted in the- 
Official List of the Stock Exchange and thus gave a fictitious value- 
for same, they had committed a punishable offence (R. v. Aspinall,. 
(1876) 2 Q. B. D. 48). 

THE REMEDY FOR MISFEASANCE OR 
BREACH OF TRUST 

The civil remedy of a company against the delinquent; 
director for breach of trust or misfeasance, negligence 
or fraud is by a suit, when the company is a going con- 
cern. Whereas when the company is ia the course of 
winding up. Sec. 235 of the Indian Company’s Act we have- 
considered above in some detail gives a speedy and effec- 
tive remedy. 

The section may be made use of by the official' 
liquidator, as it provides a summary procedure in lieu of a:^ 
procedure by a suit, for recovery of assets or damages or 
compensation. Under this section besides the directors,, 
promoter, manager, liquidator, or any officer, or even an 
auditor, or secretary, may be proceeded against, because- 
under Sec. 2 (11) an officer includes director, manager, or 
secretary, and in case of Secs. 235 and 237 an auditor also. 
Besides the liquidator a creditor or contributory may also* 
apply, but the contributory can only apply if he can show 
that he might derive some benefit thereby {Cavendish- 
Bentinck V. Fenn, (1887) 12 App. 652). Here there must 
be something in the nature of a breach of duty or neglect,. 
which causes pecuniary loss to the company, which, breach* 
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*of duty will include misfeasance or breach of trust. It has 
nlso been held that the proceeding under this section can be 
•brought mainly against directors and also against de facto 
directors {Coventry dk Dixon’s Case, (1880) 14 Ch. D. 660) . 

Claims under Sec. 235 can be sold or mortgaged as 
they were held to be “ things in action ” of the company 
.and could be assigned by the ofBcial liquidator. Thus 
where they are sold or the company has no interest in 
-equity of redemption the liquidator cannot proceed imder 
the section without the consent of the purchaser or the 
mortgagor {In re. Park Gate Waggon Works Co., (1881) 
17 Ch. D. 243; Anglo- Austrian Printing and Publish Union, 
(1895) 2 CL 891). 

With regard to liquidator taking action under this 
section, if he has any doubt he can ask the opinion of the 
'Court, for the matter is of a judicial nature and not of 
a departmental nature {Re. New Zealand Loan and 
-Agency Co., (1895) 71 L. T. 693). 

A liquidator generally cannot be ordered to give 
security as costs of a misfeasance summons but he may be 
ordered to pay costs personally in a proper case {Strand 
Wood Co., (1904) 2 Ch. 1; see also Brazilian Rubber 
-Plantation, (1911) 1 Ch. 425). A liquidator will generally 
not be required to make an affidavit of documents though 
the respondent to the summons should apply for inspection 
■ of necessary documents to the liquidator {Mutual Society, 
'(1883) 22 Ch. D. 714). A policy-holder as a creditor can 
apply under the section {British Guardian Life Assurance 
'Co., (1880) 14 Ch. D. 335). In case of a contributory, 
who had become a bankrupt and has thus ceased to be a 
'Contributory he cannot apply even though his name is on 
the list of contributories under this section {Cape Breton 
-Co., (1881) 19 Ch. D. 77). 

Rules of the Supreme Courts in India, excepting the 
Rangoon Supreme Court, contain no regulation laying 
down the procedure to be followed under Sec. 235. 
'The proceedings are usually commenced by a summons 
-in chamber, coinmonly known as misfeasance summons, 
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■which is to be supported by an afiSdavit (For Form of 
the misfeasance summons and an affidavit see Vol. II 
Appendix B.). The summons under Sec. 235 against 
directors for misfeasance or breach of trust in relation to 
the company should state the grounds on which it is 
suggested that the matters complained of constitute a 
wrongful act ,or misfeasance for which the directors are 
responsible. In case the alleged misfeasance is an act 
which is not ultra vires the company and not fraudulent or 
dishonest directors are not liable unless it can be proved 
that they failed to exercise their judgment and discretion 
and that the omission to do so resulted in a loss or damage 
to the company {In re. New Masona Land Exploration Co., 
(1892) 3 Ch. D. 577) . Two claims one for misfeasance and 
the other for a declaration that the respondents are liable 
as contributory can be combined in a summons where such 
a combination is not embarrassing {Wragg Ltd., (1897) 

1 Ch. 796). A summons can be taken out agaiirtt any one 
■of the parties liable without summoning the others {British 
Guardian Life A. Co., (1880) 14 Ch. D. 335), Diploma- 
tic privilege can be successfully pleaded in answer to a 
misfeasance summons {Bolivia {Republic of) Explora- 
tion Syndicate, (1914) 1 Ch. 139; Deckinson v. Delsolar, 
(1929) 45 T. L. R. 637). 

Where the Court can dispose of this summons in 
■chambers, it will do so, but where evidence has to be taken, 
it is usually adjourned into Court. Of course in case of 
misfeasance summons the onus of proving the case is 
•entirely on the applicant {Hansraj v. Lahore Bank Ltd., 
(1915) P. R. No. 60 p. 265). When the directors are 
■declared to be liable on the summons, the usual declara- 
tion is that they are jointly and severally liable for the 
payment to be made and, in case the auditor is also made 
liable, he will be declared to be liable both severally and 
jointly with the directors {The Union Bank, Allahabad, 
Ltd., (1925) 42 AU. 669). 

Where a director has not himself misapplied the 
company’s money, he is not liable under this section, 
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unless the knowledge of the breach of trust by misplace- 
ment of brother directors or oflScers can be brought home 
to him {Kurnaxpuram v. Pestonji, (1903) 5 Bom. L. R 
633; Jadu v. Askutosh, (1902) 29 Cal. 688; Dovey v. 
Cory, (1901) A. C. 477; Prefontaine v. Grenier, (1907) 
A. C. 101 (P.C.). A director is not liable for an act done 
at a meeting when he was not present, simply because he 
voted at a subsequent meeting for confirmation of minutes 
{Burton v. Bevan, (1908) 2 Ch. 240). The liability for 
breach of trust does not cease by death or discharge in 
insolvency of a delinquent director {Ramskill v. Edwards, 
(1886) 31 Ch. D. 100). In case of negligence, however, 
the liability does not survive against his estate, unless the 
money came into his possession {New Flemming S. & W. 
Co., Ltd. V. Kessowji, (1885) 9 Bom. 373; Overend v. 
Gurney, (1869) 4 Ch. Ap. 701). 

Defence^ and Limitations 

The officer against whom misfeasance proceedings are 
taken may, without going into facts, take a summons ask- 
ing that misfeasance proceedings against him may be stayed 
because he is not an officer {Be. Western Counties Steam 
Bakeries & Milling Co., (1897) 1 Ch. 617 : Kingston Cotton 
Mill Co., (1896) 1 Ch. 6). The other defence will be where 
all parties have knowledge of and have acquiesced in the 
transaction, because here no liability for misfeasance wpuld 
attach {Be. Innes & Co. Ltd., (1903) 2 Ch. 254; Be. 
British Seamless Paper Box Co., (1881) 17 Ch. D. 467; 
Attorney General for the Dominion of Canada v. The 
Standard Trust Co. of New York, (1911) A. C. 498). 

We have of course seen the defences to the case wh|re 
there is an article exempting directors from negligence and 
default in the articles of association of the company con- 
cerned. Of course the extent of the protection depends 
upon the terms of the particular article and each case 
has to be decided on its own merit {City of London Imu- 
rance Co., (1925) 41 TJjJt. 621). 

There is, however, another defence, namely, that on 
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the ground of limitation in applications by liquidators for 
misfeasance against directors and other officers. Prior to 
the passing of the Indian Companies (Amendment) Act of 
1936 there was great conflict of decisions on this point 
but Sec. 235 as amended by the above act now finally 
lays down to the effect that in case of misfeasance or 
breach of trust in relation to the company the Court may 
on application of the liquidator or of any creditor or 
contributory made within three years from the date of 
the first appointment of a liquidator in the winding up 
or of the misapplication, retainer misfeasance or breach of 
trust, as the case may be, whichever is longer, examine into 
the conduct of the promoter, director, manager, liquidatoT 
or officer and compel him to repay or restore the money 
or property or any part thereof respectively with interest at 
such rates as the Court thinks just or to contribute such 
sum to the assets of the company by way of compensation 
in respect of the misapplication, retainer misfeasance or 
breach of trust. Thus it will be seen that the old Sec. 235 
(3) which used to apply the Limitation Act to these mis- 
feasance applications has been omitted because it was 
found in practice that under it delinquent directors in 
many cases succeeded in evading their civil liability under 
the said section. Now the amended Sec. 235 (1) allows 
three years for the making of an application dating from 
the first appointment of a liquidator. The old decisions 
bearing on this part of Bombay and Allahabad High 
Courts are therefore obsolete, vis., Re. Govind Narayan 
Kakarde v. R. G. Rajopadhye, (1930) 54 Bom. 226; In 
the matters of Union Bank Allahabad, Ltd., (1925) 47 
AU. 669). 

Directors’ Remuneration 

It has been held that the remuneration of directors 
must be specifically provided for in the articles of associa- 
tion, otherwise they will not be entitled to any remunera- 
tion {Dvnstan v. Imperial Gas. Co., (1832) Z B. & Ad. 
125; Young v. Naval Society, (1906) 1 K. B. 687; Bos~ 

40 
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choek Proprietary Co. v. Fuke, (1906) 1 Ch. 148) . In the 
words of Brown, L. J. in Hutton v. West Cork BaHway, 
■ (1883) 23 Ch. D. at p. 671) . “ A director is not a servant; 
he is a person doing business for the company, but not upon 
ordinary terms. It is not implied from the mere fact that 
he is a director that he is to be paid for it. Sec. 93 of the 
Indian Companies Act also requires the remimeration to 
be stated in the prospectus. When remuneration is fixed 
by the articles as is usual now-a-days in case of most of the 
articles they cannot take remuneration beyond what has 
been fixed {Dikshit & Co. v. Mathura Prasad, (1925) 47 
All. 94) . As a matter of fact if the directors were to take 
remuneration beyond that which is fixed by the articles 
it would amount to a breach of trust and would have to 
be refunded jointly and severally {Whitehall Courts, Ltd., 
(1887) 56 L. T. 280). 

Table “ A ” suggests a provision by which the remu- 
neration may be fixed at a general meeting of the company. 
If such a clause happens to have been introduced in the 
articles of the company, the best course open to the direc- 
tors is to call a general meeting of the shareholders or mem- 
bers of the company and get this question of remuneration 
settled. Once the remuneration is fixed either by the 
articles or by the general meeting it must be paid irres- 
pective of the fact whether there are profits or not {Re. 
Lundy Granite Co., Lewis’ Case, (1872) 26 L. T. 673). Of 
course this will not apply to cases where the remuneration 
is to be paid in the form of percentage of commission on 
profits or only out of profits. There may be a case where 
the articles are entirely silent on the question of remu- 
neration in which case the general meeting must vote a re- 
muneration before they are entitled to get any, but it has 
been held here that such a remuneration voted without a 
provision in the articles may only be paid out of profits 
and virtually speaking amounts to a gratuity and not a 
matter of right {George Newman Co., (1896) 1 Ch. 674; 
Ex parte, Cannon, (1886) 30 Ch. D. 629). 

Thus, generally speaking, the remuneration of directors 
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Is a matter of internal arrangement and management 
{Normandy v. Ind, Coope & Co., Ltd., (1908) 1 Ch. D. 
84). Here according to Kekewich, J. “Apart from any 

prohibition in the memorandum of association it 

must be competent to the company to make a bargain with 
one of the directors, either for a reward to him for ser- 
vices rendered in the past, or for remuneration to him for 
services to be rendered in the future, to do this with or 
without consideration, and if consideration enters into 
bargain to accept any deemed adequate. Even if appa- 
rently extravagant, the pension or remuneration caimot 
be open to criticism, it being entirely a matter for the 
company to decide what is right to be done.” The articles 
generally provide for the payment of a certain remunera- 
tion to be paid to the directors for services rendered and if 
not, they leave the same to be determined by the company 
in general meeting. In case the articles laid down or fixed 
a remuneration, the same must be disclosed in the prospec- 
tus of the company issued in connection with its first issue. 
In the absence of this special provision, the directors are 
not entitled to claim any remuneration either by quantum 
meruit or otherwise, unless the company, in general meet- 
ing, allows same to be paid out of profits. According to 
Lindley L. J., “ Directors have no right to be paid for 
their services, and cannot pay themselves or each other 
or make presents to themselves out of the company’s assets,' 
unless authorised so to do by the instrument which regu- 
lates the company, or by the shareholders, at a properly 
convened meeting. The shareholders, at a meeting duly 
convened for the purpose, can, if they think proper, remu- 
nerate directors for their trouble or make presents to them 
for their services out of assets properly divisible amongst 
the shareholders themselves. Further, if the company is 
a going concern, the majority can bind the minority in 
such a matter as this. But to make presents out of profits 
is one thing and to make them out of capital or out of 
money borrowed by the company is a very different matter ” 
(In B&. George Newman & Co., (1895) 1 Ch. D. 674). 
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This is because the question of their remuneration depends? 
upon their agreement with the company, and in case any 
specific agreement is entered into, the articles must be 
looked into in order to ascertain the position. The general 
opinion however is that when a director is to receive re- 
muneration at the rate of so much per annum, he will be 
entitled to a proportionate sum for a broken period 
{Diamond v. English Setuing Cotton Co., (1922) W. N.. 
237), where the general meeting fixes the remuneration, 
the same commences from the date of the meeting at which 
the amount is fixed unless the resolution which fixes the- 
remuneration provides otherwise (London Gigantic Wheel 
Co., (1908) 24 T. L. R. 618). Of course a director’s re- 
mimeration will not include his travelling expenses in ad- 
dition to his remuneration unless specially provided for, nor 
will he be entitled to be paid free of income tax (Young v. 
Th'e Navcd, Military & Civil Service, C. S. oj S. Africa, 
(1905) 1 K. B. 687; Boschoek Proprietary Co. v. Fuke,. 
(1906) 1 Ch. 148). Of course the director can sue for his 
fees or may prove the same with other creditors in winding, 
up of a company (Nell v. Atlanta Gold Co., (1894) 11 
T. L. R. 407; Beckwith’s Case, (1898) 1 Ch. 324). In order 
to avoid the confusion created through various differing 
decisions in connection with the apportionment of yearly 
remimeration fixed by the articles and payable to directors, 
the usual practice now where such remuneration is provided, 
for in the articles is clearly to state that the said remu- 
neration shall accrue due de die in diem. Liquidation, 
puts an end to the service of a director (Central de Kaap 
Gold Mines, (1899) W. N. 216). There is a case however 
where service was allowed to continue after liquidation, 
with a view to complete the year (Shows, Bryant <fe Co., 
(1901) W. N. 124). 

In India the usual practice is to provide in the 
articles for a fee payable at each meeting and also to pro- 
vide for extra remuneration for travelling expenses, etc.,, 
to the directors residing outside the town or centre where 
the meetings are held. It is also usual to provide by £b 
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-'Special article for the payment of extra remuneration to 
-such one or more of directors for extra work done as may 
be decided upon by the board of directors as a body. 

If the directors pass a resolution to forego their fees 
•or to postponement that will be binding on them as to 
future fees unless the resolution provides for their fees if 
they have earned the same also (McConnell’s Case, (1901) 
1 Ch. 728; Re. Consolidated Nickel Mines, (1914) 1 Ch. 
883). If however the appointment of the director turns 
out to be invalid he cannot recover his remuneration 
whether fixed by the articles or otherwise (Woolf v. East 
Nfigel Mining Co., (1905) 21 T. L. R. 660). If however an 
: amount was paid to a director by mistake towards fee it 
may be recovered (Re. Bodega Co., (1904) 1 Ch. 276). 
Though older decisions used to hold that the directors’ 
claims for fees were postponed in liquidation to outside 
creditors the later cases have allowed a managing director 
who was a member of the company as well as the ordinary 
•director when the articles fixed remuneration to 
prove his claim in liquidation in competition with ordi- 
nary creditors (Re. Dale & Plant, (1890) 43 Ch. D. 255; 
Re. New British Iron Co., Ex parte Beckwith, (1898) 1 
Ch. 324; Re. A1 Biscuit Co., (1899) W. N. 115). The old 
•cases which declined to permit a director to prove for his 
fees in competition with ordinary creditors did so on the 
ground that they were also members. We have however 
seen that this view is now not followed. This rule how- 
over will not apply to a remuneration which was more or 
less a gratuity voted by the company and thus the direc- 
tors cannot prove same in competition with ordinary cre- 
ditors (.41 Biscuit Co., (1899) W. N. 115; Ex parte 
•Cannon, (1885) 30 Ch. D. 629). If the articles provide 
that the fees to the directors shall only be payable out of 
profits, then a resolution of the company to pay the said 
fee out of capital where there are no profits will not entitle 
the directors to their remuneration (WhitehalX Courts, 
Ltd., (1887) 56 L. T. 280). They would be entitled to 
rreceive fees out of profits which has been put to suspense 
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account immediately before winding up, but not out- 
of profits made by selling the whole business and assets- 
of the company in winding up {Peruvian Guano Co., 
(1894) 3 Ch. 690; Spanish Prospecting Co., (1911) 1 Ch. 
92; Frames v. Bultfontein Minirig Co., (1891) 1 Ch. 140). 
There are some cases where the articles enable directors 
to renounce their fees. This power is hardly necessary. 
We have already seen that directors properly and law- 
fully appointed are entitled to the remuneration and thus 
de facto directors are not entitled to their remuneration 
though the company can, when they come in possession 
of all facts, ratify their appointment so as to entitle them 
from the time of their acting (Woolf v. East Nigel Gold 
Mining Co., (1905) 21 T. L. R. 660; Boschoek Proprietary 
Co. V. Fuke, (1906) 1 Ch. 148). If, however, the articles 
provide for a remuneration, they would be entitled to claim 
the same because it has been held that where the directors 
agree to act as such and the articles provide for a share- 
qualification as well as remuneration the inference is that 
there is an implied agreement between the company and the 
directors to the effect, that, the directors shall take up and 
pay for the qualification shares as per the articles, on the 
one part, and that the company shall on the other part, 
pay him the remuneration provided for in the articles 
(Isaac’s Case, (1892) 2 Ch. D. 158). Here, the articles 
will be referred to with a view to ascertain what the terms 
agreed upon for their remuneration were. In the words of 
CozensrHardy, L.J. “ The articles, though not themselves 
a contract between the company and the director must be- 
regarded as showing the terms upon which on the one hand 
he agrees to pay him remuneration for his services 
(Molineaux v. London, Birmingham and Manchester Insur- 
ance Co., (1902) 2 K. B. 596). In cases where the re- 
muneration is fixed to be payable yearly there are a 
number of conflicting opinions but according to Gore- 
Brown (Joint Stock Companies, 35 Edn.) the resultant 
effect of all of them is that “ a director’s right to remu- 
neration is not apportionable when the words conferring th&^ 
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right give him so much per annum, whether or not he is 
liable to removable or entitled to resign.” When the articles 
provided “ the sum of £125 per annum per director ” it 
was held that the articles did not entitle the directors 
to recover remuneration for any less period than a year 
{Inman v. Acroyd & Best, Ltd., (1901) 1 K. B. 613). 
Also see {Moriarty v. Regents’ Garage & E. Co. Ltd., 
(1921) 2 K. B. 766). This principle viz., that when a ser-* 
vant has agreed to serve for a fixed period for which a 
fixed amount is to be paid, he is not entitled to anything 
until he serves this period which is a condition precedent, 
was laid down over a century ago in Cutter v. Powell, (1795) 
6T. R. 320. They can themselves sue for their remuneration 
which is agreed upon impliedly or expressly {Orton v. 
Cleveland, etc., Co., (1865) 3 H. & C. 868). Where a year- 
ly remuneration is provided for, the same can be appor- 
tioned, but not otherwise {Salton v. New Beeston Cycle 
Co., (1899) 1 Ch. D. 775; Inman v. Acroyd, (1901) 1 K.B. 
613). They can prove for their remuneration as ordinary 
creditors in a winding up {Beckwith’s Case, (1898) 1 Ch. 
324). This remuneration shall not include travelling ex- 
penses of the directors unless expressly provided for. 
Again, where qualification shares are held by a director 
as a trustee on settled shares, the same belong to the 
estate but if, on the other hand, a person is appointed 
a director of a corporation by some other company whose 
director he also, was, and he transferred some of the shares 
of the first named company, which the said second com- 
pany held in the name of this director with a view to 
give him the required qualification to act as the director 
of the first named corporation, this would not fall under 
the above rule, and unless otherwise agreed, he would 
be entitled to retain the benefit himself. This is because 
according to Warrington, J., the right to a director’s fees 
did not arise from the possession of the qualification shares. 
According to His Lordship, he obtained his fees by reason 
of the contract of service between him and the company 
for which he acted as a director (Be. Francis Berrett v. 
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Fisher, (1904) 74 L. J. Ch. 198; Dover Coal Field Exten- 
sion, (1907) W. N. 119). The remuneration is not to be 
paid free of income-tax imless otherwise agreed upon. 
In case the director’s remimeration is to depend upon the 
percentage of profit, he is not entitled to claim on that 
ground a percentage calculated on all the proceeds of the 
sale of the assets of the company unless there is an arrange- 
ment to that effect {Frames v. Bultfontein Mining Co., 
(1891) 1 Ch. 140). It is sometimes provided that the 
remuneration is to be paid to the directors out of profits 
only, in which case it cannot be paid out of capital, but 
there is nothing to prevent its being paid out of capital. 
It is open to directors by a resolution to renounce the 
right to future remuneration {McConnell’s Case, Re. 
London and N. Bank, (1901) 1 Ch. 728). Sometimes the 
articles provide for one sum to be paid for directors’ 
remuneration and leave to the board of directors to appor- 
tion same among themselves. Here no director is entitled 
to claim anything until an apportionment is made 
{Joseph V. Sonora {Maxico) Land Co., (1918') 
34i T. L. B. 220). This, of course, applies to remuneration 
proper, but in case the shareholders vote a gratuity to the 
directors, the said gratuity will not be proveable in case of 
the liquidation of the company. In case the directors 
receive remuneration in excess of the amount payable to 
them it will amount to a “ misfeasance,” and the said excess 
will have to be refimded. Where a director is appointed 
also a receiver and manager on behalf of the debenture 
holders, he will be entitled to his remuneration in both the 
capacities, viz., that of a director and a receiver {South 
Western of Venezuela Railway, (1902) 1 Ch. D. 701). 
The directors may, at their discretion, waive the whole 
part of the remimeration. 

It may be added here that in case a percentage upon 
the “ net profits ” is payable to directors or managers as 
part or whole of their remimeration, the said “ net profits ” 
for the year in question were the excess of the receipts of 
the year over the current expenses and outgoings of the 
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•same year — i.e^ fund which for that year was capable of 
l>eing lawfully applied by the company to the payment 
of a dividend. This fund as a matter of law can only be 
arrived at after deducting excess profits duty which was 
a debt due by the company. No analogy between the inci- 
dence of income tax and that of excess profits duty exists 
{Patent Castings Syndicate, Ltd. v. Etherington, (1919) 
2 Ch. D. 254). 

Usual Clauses in the Articles of Indian Companies 
Re. Directors’ Remuneration 

The usual clauses in the articles for directors remu- 
neration rim as follows : — 

FORM OF ARTICLE 

The remuneration of every director shall be such sum not 
exceeding Rs. 200, as the directors may fix for ev^ery meeting of 
the Board attended by him. 

An alternative clause is as follows : — 

The remuneration of a director for his service shall be such 
a sum as may be fixed by the directors not exceeding rupees 
thirty for each meeting attended by him ; and such additional 
remuneration as may be fixed by the directors may be paid to any 
•one or more of their number for services rendered by him or them 
in signing the share certificates in respect of the company’s original 
capital or any further or new issue thereof, or any debentures or 
debenture stock issued by the company, and the directors shall be 
paid such further remuneration (if any) as the company in general 
meeting shall, from time to time determine and in default of such 
xletermination within the year equally. 

One other alternative clause is as follows : — 

The remuneration of evety director shall be Rs. 30, for every 
meeting of the board attended by him. The directors shall also 
t>e remunerated for any extra servdce done by them outside their 
<luties as defined by these regulations. The directors shall also be 
paid any trawlling expenses of attending and returning from 
meetings of the board (including hotel expenses) and any other 
•expenses properly incurred in connection with the business of the 
•company. 
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The other alternative clause is as follows : — 

“ The directors shall be paid out of the funds of the company 
by way of remuneration for their services such sums as the company 
in general meeting may from time to time determine and in 
default of such determination the remuneration of each director* 
shall be a sum not exceeding Rs. 30 for every meeting of 
the board attended by him and the remuneration of the chairman 
shall be a sum not exceeding Rs. 50 for every such meeting.’’ 

The other alternative clause is as follows : — 

“ The remuneration of every director (including an ex-officio 
director or a permanent director) shall be such amount as may 
be fixed by the directors but not exceeding Rs. 30 for every 
meeting of the board attended by him and if no such amount 
is fixed by the Directors then Rs. 30 shall be deemed to be 
the fee prescribed for every attendance. The board of directors 
may however fix a higher remuneration for the chairman not 
exceeding Rs. 50 for every meeting attended by him.” 

Disqualification Vacation Removal and Resignation 
of Directors 

Generally speaking the articles of association as has 
been suggested and indicated in Table A contain an: 
article under which the directors are disqualifiied from 
acting imder the following circumstances viz,f when : — 

The oflSce of a director shall ipso jacto be vacated 

(a) If he, not being a director ex-officio or the debenture 
director, ceases to hold the required amount of shares- 
or stock to qualify him for office, or 

ib) If he is adjudicated insolvent or suspends payment or 
makes an assignment for the benefit of his creditors 
or compounds with his creditors, 

(c) If he is found to be of unsound mind by a Court of 

competent jurisdiction, or 

(d) If he, absent himself from three consecutive meetings 

of the directors or from all the meetings of the 
directors for a continuous period of three months, 
whichever is the longer without leave of absence from 
the board of directors, or 

(e) If he fails to pay calls made on him in respect of shares- 

held by him within six months from the date of suchi 
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calls being made, or if he resigns' his office by giving 
one month^s notice in writing tO) the company of his 
intention so to do, or 

(/) If he or any firm of which he is a partner, or any private 
company of which he is a director accepts ai Ibani or 
guarantee from the company in contraventibm of 
Sec. 86D of Indian Companies Act of 1913'> or 
(p) If he or any firm of which he is a partfier or any private 
company of which he is a director without tho 
sanction of the company in general meeting accepts* 
or holds any office of profit imder the company other* 
than that of a managing director or manager 'or a*, 
legal or technical adviser or a banker, or 
(h) If he, not being a director ex-officwj or the debenttire* 
director, is requested in writing by all his co-directois 
to resign, or is removed from office by an extraordinary 
resolution of the company. 

In absence of the above article under the old act 
a director could not be removed or disqualified from acting: 
except in case of fraud. On strong representations on part 
of Shareholders^ Association of Bombay the law has now 
been altered by the Indian Companies (Amendment)' Act 
of 1936. Now a company may by an extraordinary resolu- 
tion remove any director, whose period of office is liable 
to determination at any time by retirement of directors' m 
rotation, before the expiration of his period of office and 
may by ordinary resolution appoint another person in his 
stead. The person so appointed shall be subject to retire- ^ 
ment at the same time as if he had become a director on 
the day on which the director in whose place he is appointed 
was last elected director. It is further enacted that a 
director so removed shall not be reappointed a director by 
the hoard of directors [Sec. 86G (/)}. However this 
section is not made applicable to directors elected or^ 
appointed before the commencement of the Indian Com- 
panies (Amendment) Act of 1936 [Sec. 86G (S!)]. 

It may be added here that the words “ whose period 
of office is liable to determination at any time fey retire- 
ment of directors in rotation’’ have been inserted in the' 
section with the dominant object of excluding directors^ 



*636 


INDIAN COMPANIES MANUAli 


-^x-offido appointed by managing agents as well as deben- 
ture directors who have been nominated by debenture 
; holders or their trustees according to the terms of the issue 
from the compulsory retirement rule now introduced in the 
Act. It is also sought to exclude the directors that may have 
been nominated by persons purchasing large blocks of 
shares at the time of formation of companies and on the 
express condition that they would be given the power to 
nominate a director of their own. 

There are articles empowering the company to remove 
directors by extraordinary or special resolutions. Here 
it is not necessary for the company to give any hearing 
to the director concerned in his own defence other than 
that which he would be entitled to as a member of the 
company {Dean v. Bennett, (1871) 6 Ch. 489; Cassel, v. 
Inglis, (1916) 2Ch. 211). 

Apart from the articles a director can always be 
■dismissed for misconduct {Boston Deep Sea Fishing Co. v. 
Ansell, (1888) 39 Ch. D. 339). In case of dismissal for 
misconduct the director is entitled to be heard in his 
own defence and to have notice of what he is accused of 
{Andrews v. Mitchell, (1905) A. C. 78; D’Arcy v. Adamson, 
(1913) 29 T. L. R. 367). Of course in such cases the 
•Court will not insist on matters being conducted strictly 
AS in a Court of Justice {Maclean v. Workers’ Union, 
(1929) 1 Ch. 602). (See Note under the Form of article 
for removal of director). Again as we have seen articles 
specifically provide that the directors shall hold qualifica- 
tion shares and if they cease to hold these shares or fail 
to acquire them within the time stipulated in the articles 
they naturally cease to act. Subject to anything contrary 
in the articles a director can resign his office at any time. 
-It is usual for articles to insert a special clause to provide 
for this resignation. When the director does want to resign 
-he has to give a written notice to the company which must 
■be served on the authorities in the manner provided for by 
Sec. 148 of the Act. 

In connection with the above eight, circumstances 
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under which the director’s ofiBce is said t®> be vacated it 
may be stated that Sec. 861 of the Indian Companies- 
(Amendment) Act of 1936 now enumerates them and makes 
vacation compulsory irrespective of the fact whether the 
articles provide for such vacation. On the question of' 
vacation of ofiBce on the ground of holding or accepting any 
ofiBce of profit it was held in one case where the director' 
also acted as a paid trustee for debenture holders that 
this rule did apply and he was accordingly disqualified' 
(Astley V. New Tivoli Co., (1899) 1 Ch. 151). In another 
case where a secretary was appointed a toector who 
continued to hold the ofiBce of secretary without any salary, 
it was held that this did not disqualify (Iron Ship Coating’ 
Co. V. Blunt, (1868) L.R.ZC.P. 484). 

With reference to the ofiBce being vacated on the- 
director becoming a bankrupt or insolvent it has been 
held that if a person was a bankrupt at the time of his 
appointment he cannot be prevented from acting (Dawson 
V. African Consolidated Co., (1898) 1 Ch. 6). This- 
decision may not apply under the Amending Act of 1936'- 
because Sec. 86 A now expressly provides that if any 
person being an undischarged insolvent acts as director 
or managing agent or manager of any company he sfudl 
be liable to imprisonment for a term not exceeding, two- 
years or to a fine not exceeding Rs. 1,000 or to both. 
The object sought to be achieved here by the legislature 
was not only to punish an insolvent acting as a director , 
but also to disqualify him altogether from doing so. In view 
however of the decision in Dawson v. African Consolidation 
Co., cited above, it is doubtful whether the actual construc- 
tion of the section would bring about that result as there is 
nothing expressly stated there to the effect that an insolvent 
acting as a director or his appointment as such is voidi 
Our Indian Sec. 86A no doubt adopts or follows Sec. 142 
of the English Companies Act of 1929 but the wording has- 
been altered considerably. Sec. 142 of the English Act is- 
more carefully drafted and is sufficiently elaborate to cover^ 
the position. 
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Section 142 runs as follows : — 

(1) If any person being an undischarged bMikxupt acts as 
fldirector of, or directly or indirectly takes part in or is concerned 

in the management of, any company except with the leave of the 
Court by which he was adjudged bankrupt he shall be li8d)le to 
» conviction on indictment to imprisonment for a term not exceeding 
two years, or on summary conviction to imprisonment for a term 
not exceeding six months or to a fine not exceeding five hundred 
pounds, or to both such imprisonment and fine; 

Provided that a person shall not be guilty of an offence under 
.this section by reason that he, being an undischarged bankrupt, 
.has acted as director of, or taken part or been concerned in the 
management of, a company, if he was on the third day of August, 
nineteen hundred and twenty-eight, acting as director of, or taking 
part or being concerned in the management of, that company and 
. has continuously so acted, taken part, or been concerned since that 
date and the bankruptcy was prior to that date. 

(2) In England the leave of the Court for the piuposes 
• of the section shall not be given unless notice of intention to 
. apply therefore has been served on the official receiver and it 
. shall be the duty of the official receiver, if he is of opinion that 
. it is contrary to the public interest that any such application should 

be granted, to attend on the hearing of and oppose the granting 
. of the application. 

(3) In this section the expression company ” includes an 
unregistered company and a company incorporated outside Great 
Britain which has an established place of business within Great 
Britain, and the expresaon '' official receiver means the official 
receiver in bankruptcy. 

(4) Sub-section (1) of this section in its application to 
: Scotland shall have effect as if the words " sequestration of his 
-estates was awarded” were substituted for the words “he was 
. adjudged bankrupt.” 

With reference to what amounts to insolvency or 
bankruptcy it has been held that it is not necessary that the 
person should have been adjusted bankrupt, but that there 
.must be some declaration or admission of insolvency 
(James v. Rockwood CoUiery Co,, (1912) 106 L. T. 128). 
‘The facts and admissions showing that the director knew 
that he could not meet his liabilities in full, would 
•constitute the evidence of insolvency, on which the Court 
’Would declare a director disqualified [London and Counties 
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-Assets Co. V. Brighton Grand Concert HaU, (1915) 2 
K. B. 493). In another case a director was disqualified 
as an insolvent where he called a meeting of the creditors 
to whom he exhibited a statement of affairs shomng 
liabilities in excess of assets because these facts were 
considered as sufficient evidence of insolvency to disqualify 
him {Sissons <fe Co. v. Sissons, (1910) 54 Sol. J. 802). 
Thus where the words, “ becomes bankrupt ” are used in 
the articles it means after election. 

In case of the provision that in case he becomes a 
lunatic or becomes of unsound mind it is not necessary 
that the director should have been declared a lunatic by 
a Court of lunacy after investigation. 

The other ground viz., that of “ absenting himself ” 
means that the absence must be voluntary and absence 
through illness will not be a disqualification (Mecfc’s 
Claim, (1900) W. N. 144; McConnell’s Case, (1901) 1 
Ch. 728). 

We have already seen that a director can resign 
unless articles otherwise provide and when he so resigns 
his resignation becomes complete as soon as the notice 
is given and cannot subsequently be withdrawn even 
where it has not been officially confirmed or accepted 
(Transport Ltd. v. Schomberg, (1905) 21 T. L. B. 305; 
Glossop V. Glossop, (1907) 2 Ch. 370). 

It should be noted that the happening of any of 
'the events specified in the articles as a disqualification,' 
results in the office being vacated ipso facto and that this 
fact cannot be ignored by the directors, in fact they have 
no power to do so {Be. Bodega Co., (1904) 1 Ch. 276). 

There is however a case where there were only two 
■directors who were constantly disagreeing and thereby 
had created a deadlock. In such a case it was held 
that the company in general meeting could remove the 
•directors and fill up vacancies {Barron v. Potter, (1914) 
1 Ch. 895). If however the company removes a director 
iy a resolution and though the resolution is ineffectual 
legally, the Court will not interfere to force him on the 
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company {Harben v. Phillips, (1883) 23 Ch. D. 14) and 
this will be the case even though there may be a contract 
to employ him for a specified time, because the remedy 
for such a breach of contract will be damages [Bainbridge 
V. Smith, (1889) 41 Ch. D. 462). 

Where a director is excluded wrongly by the board 
of directors from attending board meetings he can move- 
for an injunction against them on the groimd of individual 
injury to himself {Pulbrook v. Richmond Consolidated 
Mining Co., (1878) 9 Ch. D. 610; Sarat Chandra v. 
Tarak Chandra, (1924) I. L. B. 51 Cal. 916). Where 
the articles gave power to remove a director “ for 
negligence or other reasonable cause ” it was held to 
mean such cause as the company thought fit and reason- 
able {Scottish Petroleum Co., (1883) 23 Ch. D. 413). 

It may be further remembered that directors under 
the ordinary company law as we have already seen are 
disqualified by their office from contracting with the 
company but special clauses are inserted in the articles 
of companies now-a-days specifically stating to the effect 
that “ no director shall be disqualified for the office on 
contracting with the company etc.” We have already 
seen the model clauses in connection with that also. 

The secretary of the company should keep a proper 
roll showing clearly the time when each director is due 
to retire in rotation. We have also seen that some 
articles describe directors, particularly in case of private 
hmited companies, as life directors or permanent directors. 
In their case the articles must be altered by special 
resolution before any change in their appointment can 
be made. 

Maximum and Minimum Number of Directors 

It is usual for articles to state the maximum and 
minimum number of directors. Of course in case of a 
private limited company it is not compulsory to have 
directors at all, whereas in case of a public company the 
Act requires at least three directors. 
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Where the articles fix a minimum number of directors, 
a smaller number cannot act imless the articles also 
provide that they can act notwithstanding vacancies 
{Alma Spinning Co., (1881) 16 Ch. D. 681; Scottish 
Petroleum Co., (1883) 23 Ch. D. 413). Frequently 
articles are also provided for making acts valid notwith- 
standing any irregularity that may be subsequently 
discovered. In this case, if the act is done in good faith 
and under an impression by the directors that they Hhd 
power to do the said act, the same shall be valid with 
the result that both the shareholders as well as strangers 
are bound by same {Dawson v. African Consolidated Co., 
(1898) 1 Ch. 6; British Asbestos Co. v. Boyd, (1903) 2 
Ch. 439; Channel Collieries Trust v. Dover Railway Co., 
(1914) 2 Ch. 506). Again if the directors are not properly 
appointed, innocent strangers dealing with them would be 
entitled to treat them as agents of the company and the 
company will be bound by their acts {County Life 
Assurance Co., (1870) 5 Ch. 288; Re. Bank of Syria, 
(1900) 2 Ch. 272 (1901) 1 Ch. 116). It has also been 
held that a meeting called by a board of directors which 
did not form a quorum may pass valid resolutions 
(Southern Counties Deposit Bank v. Rider, (1895) 73 
L. T. 374). 

De Facto Directors 

De Facto directors are persons who though not duly 
appointed or in the appointment of whom there is some 
material defect, purport to act as such. The company 
for which these directors act may restrain them from 
acting in that capacity or from representing themselves 
falsely as directors. If any damage is incurred by the 
company through their action, the company can sue to 
recover same from them. We have already seen that 
actions of such de facto directors will be binding on the 
company in case of innocent third parties (Imperial 
MercantMe Credit Association v. Col&nan, (1871) 6 Ch. 
668; Costa Rka BaiSiway Co, v. Forewood, (1900) 1 Ch. 

41 
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756; Ram Narcdn v. Rem Kishen, (1911) 10 I. C. 505). 
This is also on the principle that it is not necessary for 
a third party to inquire whether the director is properly 
appointed and is entitled to assume that everything is in 
order so long as articles are silent (Irvine v. Union Bank 
of Australia, (1877) 2 App. Ca. 366). 

In Sec. 83 (3) there is a presumption that the 
directors are validly appointed until the contrary is 
proved whereas, Sec. 86 of our Indian Act, 1913 clearly 
lays down the law on this subject as : — 

The acts of a director shall be valid notwithstanding any 
defect that may afterwards be discovered in his appointment or 
qualification : Provided that nothing in this section shall be 
deemed to give validity to acts done by a director adter the 
appointment of such director has been shown to be invalid. 

This section would apply also in cases where acts 
affecting members in their relation to the company and 
the relations of the members of the company inter se are 
concerned, such as where allotments of calls have been 
made by directors not regularly appointed (Dawson v. 
African Consolidated Co., (1898) 1 Ch. 6; Changa Mai v. 
Provincial Bank, Ltd., (1914) 36 AU. 412). It will be 
noticed that in Sec. 86 there is a proviso by which the 
protection to outsiders becomes inapplicable in respect of 
acts done after the director’s appointment has been prdved 
to be defective, but until that happens, an outsider is 
protected from any loss and the company is bound to 
compensate him for any loss arising out of the acts of 
a de facto director (Hope Mills Ltd. v. Sir Cowasji 
Jehangir, (1911) 13 Bom. L. R. 162). As a precaution 
in most companies the articles of association are also 
made to embrace a clause similar in wording to the section 
quoted above with a view to make the honest actions of 
the de facto director good and binding. A de facto 
director may also be made to submit a statement as to 
the affairs of the company in course of the proceedings 
in winding up of the company (New Par Consols, (1898) 
1 Q. B. 573) and proceedings in consequoice of breach 
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•of trust or breach of duty may be taken against de facto 
•directors and officers although their appointment may 
■have been irregular {Coventry and Dixon’s Case, (1880) 
14 Ch. D. 660; Be. Western Counties Steam Bakeries 
■Company, (1897) 1 Ch. 617). The resolutions passed by 
a general meeting called by de facto directors are not 
invalid for reason of the irregularity in the constitution 
of the board {Boschoek Proprietary Co. Ltd. v. Fvke, 
(1906) 1 Ch. 148). We have already seen that under 
Sec. 83B the subscribers of the memorandum of association 
of a company (other than a private company) are de facto 
directors where default is made in the appointment of 
directors and subject to any regulations in the articles of 
the company. It is further laid down by Sec. 83B (2) 
that notwithstanding anything contained in the articles of 
a company other than private company not less than 
two-thirds of the whole number of directors shall be persons 
whose period of office is liable to determination at any 
time by retirement of directors in rotation. This sub- 
section does not apply to a company incorporated before 
the commencement of the new act. This section now 
makes it compulsory that a certain proportion of the 
number of members of a board must be those who must 
retire by rotation and thus materially alters the old 
position where retirement by rotation was not compulsory 
unless articles specifically provided for same. _ Sec.^ 86 
which we have quoted above, not only covers all acts done 
by de facto directors, as far as outsiders are concerned, 
ignorant of the defect in their appointment, but also ^ 
regards acts affecting members in relation to the company 
inter se, such as where calls have been made or shares 
allotted as we saw above {Transport Co. v. Schonberg, 
(1905) 21 T. L. R. 305; Channel Collieries v. Dover Rail- 
way, (1914) 2 Ch. 506). 

liOeal Directors 

A company which carries on business abroad o# in 
different districts of India frequently, finds it convenfent 
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to place the management of its business in each centre or 
district, imder a special local board appointed by it. la 
order to effectively carry out this object, the articles of 
association of these companies contain special clauses 
permitting the board of directors at their head oflSce or 
central office, to delegate their powers and to appoint 
and remove and otherwise control the local directors’' 
board. Here powers are given to them to appoint persons 
to be members of such local board or act as managers or 
agents and to fibc their remuneration. They may even 
authorise the local board or its members to fill up- 
vacancies therein and to act notwithstanding vacancies. 


Further Specimen Form of Articles regarding Local' 
Directors 

We have dealt with forms of articles for the appoint- 
ment of local boards under the heading of “ Powers of 
Directors ” by giving their specimen articles from the 
precedents selected from articles of association in use in 
India. Mr. Palmer in his book on precedents. Volume 1,. 
suggests the following articles : — 


Local Manage- 
ment. 


Local Board. 


Delegation. 


(1) The directors may from time to time- 
provide for the management of the affairs of 
the company abroad (or any special locality 
in the United Kingdom) in such manner as^ 
they shall think fit, and the provisions con- 
tained in the six next following paragraphs 
shall be without prejudice to the general 
powers conferred by this paragraph. 

(2) The directors from time to time, and 
at any time, may establish any local board or 
agencies for managing any of the affairs of 
the company abroad (or in any specified, 
locality in the United Kingdom), and may 
appoint any persons to be members of such: 
local boards, or any managers or agents, and 
may fix their remuneration. 

(3) The directors from time to time, anA 
at any time may delegate to any person so* 
appointed smy of the powm, authorities, and 
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didcretionB for the time being ye 9 ted the 
directors, and may authorise the members for 
the time being of any such local board, or 
any of them, to fill up any vacancies therein, 
and to act notwithstanding vacancies, and 
any such appointment or delegation may be 
made on such terms and subject to such 
conditions as the directors may think fit, and 
the directors may at any time remove any 
person so appointed and may annul or vary 
any such delegation. 

P o w e r 8 of (4) The directors may any time, and from 

Attorney. time to time, by power of attorney under the 

seal, appoint any persons- to be the attorneys 
of the company for such purposes and with 
such powers, authorities and discretions (not 
exceeding those vested in or exercisable by 
the directors under these presents), and for 
such period and subject to such conditions as 
the directors may from time to time think 
fit, and any such appointment may (if the 
directors think fit) be made in favour of the 
members or any of the members of any local 
board established as aforesaid, or in favour 
of any company, or of the members, directors, 
nominees or managers of any company or 
firm, or otherwise in favour of any fluctuating 
body of persons, whether nominated directly 
or indirectly by the directors, and any such 
powers of attorney may contain such provi- 
sions for the protection or convenience of 
persons dealing with such attorneys as the 
directors think fit.” 


MANAGING DIRECTORS 

Frequently directors appoint one of their numbers as 
a managing director, to look after in detail the manage- 
ment of the company. Here two offices, namely that of 
the manager and the director, are merged into one person. 

Here it will be interesting to note that our Indian 
Companies (Amendment) Act of 1936 now specific^ 
defines a manager as distinguished from managing ageilt, 
which definition must be usefully considered in connection 
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with the discussion of the position of the managing director 
because as we have already seen a managing director is 
a director who is also a manager. The definition of a 
manager according to Sec. 2 (1) (9) is as follows : — 

"Manager" means a person who, subject to the control and 
direction of the directors has the management of the whole affaira 
of a company, and includes a director or any other person occupy- 
ing the position of a manager by whatever name called and whether 
under a contract of service or not ; 

In order to appoint such a managing director and to 
delegate to him such powers of the board as may be 
deemed necessary, power must be given to the company 
by special articles as is generally the case {Nelson v. 
James Nelson & Sons, (1914) 2 K. B. 770). The com- 
pany in general meeting may also empower the directors 
to appoint a managing director {Boschoek Proprietary Co. 
V. FvJce, (1906) 1 Ch. 148). Once the directors are given 
the power to appoint managing directors, the company 
cannot interfere with the discretion of the directors in the 
exercise of these powers {Logan Ltd. v. Davis, (1911) 104 
L. T. 914). Where articles already give power of delega- 
tion to the board of directors, a stranger dealing bona fide 
with a managing director has a right to take it for granted 
that the said officer had all the powers he claimed to 
possess {Biggerstaff v. RowaWs Wharf, (1896) 2 Ch. 93) 
but this does not apply to one who did not know of the 
power of delegation {Houghton & Co. v. Nothard, Lowe 
& Co., (1927) 1 K. B. 246). 

Where the appointment of the managing director is 
found to be invalid, the company can recover the money 
paid to him by way of salary {Brown v. Hays, (1920) 
36 T. L. R. 330). If a person who is appointed as a 
managing director ceases to be a director, he also ceasea 
to hold the office of a managing director, even though 
there is not an express provision to that effect m the 
articles {Bluett v. Stuchhury’s Ltd., (1908) 24 T. L. B. 
469). It is therefore best to provide in the articles 
empowering the appointment of manning directors to the 
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effect that, in case where a person retires by rotation as 
a director, he shall not cease to hold the ofSce as a 
manager. Where a managing director has been lawfully 
appointed, his appointment cannot be revoked, even 
though the articles contain such power, where there is 
a contract between the company and him for a fixed 
■period (Nelson v. James Nelson & Sons, (1914) 2 K. B. 
770). Where however, such a contract does not exist for 
a term, with the managing director he can be removed, 
even though there is no express power to revoke the 
appointment in the articles (Foster v. Foster, (1916) 1 
Ch. 532). Even where the managing directors are 
appointed and are delegated the powers of management, 
it is usual for the board of directors to reserve to them- 
selves certain important acts such as borrowing money, 
taking security, etc. Thus it is frequently the case that 
the powers of the managing director are also, specifically, 
stated in the articles for preference. Where an appoint- 
ment of a managing director is made without stipulating 
the time for which the appointment is to subsist, the same 
may be determined at any time and it cannot be argued 
that the said managing director was entitled by implica- 
tion to hold the office so long as he was a director (Foster 
V. Foster, (1916) 1 Ch. 532). Of course the managing 
director as the agent of the company is in a fiduciary 
position and cannot accept commission or bribes or shares 
of profits from persons dealing with the company, as in 
that case he is liable to be dismissed without notice and 
called upon to pay over to the company any amount so 
wrongfully received just on the same footing as an agent 
would be (Parker v. McKenna, (1874) L. R. 10 
Ch. 96). 

The managing director is not a clerk or servant 
within the meaning of Sec. 230 of the Indian Companies 
Act and thus he shall not be entitled to prove for his 
salary or remuneration as a preferential creditor in the 
ban^ptcy of the company (Newspaper Proprietary^ 
Syndicate, (1900) 2 Ch. 349) . The exact duty of the 
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managing director must be distinguished from that of 
the secretary of the company. The manning director 
has to look after the business of the company’s activity and 
the secretary to purely company practice which falls 
under the duties of the secretary of a joint stock company. 
It is tius held that it is doubtful whether a company is 
liable for misrepresentations made by the managing 
director with regard to transfer of shares and affairs of 
that nature {George White Church v. Cavanagh, (1902) 
A. C. 117; CartmeU’s Case, (1874) 9 Ch. 961). The 
directors cannot appoint a managing agent on condition 
that he is to be free from their supervision {Horn v. 
Henry Faulder <fe Co., (1908) 99 L. T. 524). Where a 
managing director had a contract of his appointment for 
four years, and the company went into liquidation in 
which resolution he himself voted, it was held that that 
fact did not deprive him of his right to damages for 
termination of his contract, as his positions as a director 
and a shareholder were distinct {Fowler v. Commercial 
Timber Co., Ltd., (1930) 2 K. B. 1). 

We have already seen that Secs. 91C and 91D 
are of considerable importance in connection with agree- 
ments of the company with managers or managing agents 
or managing directors. These sections would apply to 
managing directors and lay down that where a company 
enters into a contract for the appointment of a manager 
or managing agent of the company in which contract any 
director of the company is directly or indirectly concerned 
or interested or varies any such existing contract the 
company shall within twenty-one days jrom the date of 
entering into the contract or the varying of the contracfi 
send an abstract of the terms of such contract or variation 
as the case may be, together with a memorandum clearly 
indicating the nature of the interest of the chrector in 
such contract or in such variation every member and the 
contract shall before to inspection of any member at the 
registered oflSce of the company. In case of default a 
fine of one thousand rupees is imposed on the company 
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on every officer who knowingly and wilfully authorises 
or permits the default. (S. 91C) . 

In connection with these contracts the defect of the 
old section was that there was no time-limit fixed within 
which the abstract of the contracts or their variation was 
to be sent to the members of the company. The Indian 
•Companies (Amendment) Act of 1936 has now supplied this 
want by providing that this has to be done “ within 21 days 
from the date of entering into contracts or the varying 
of the contract.” 

The other important section in this connection is 
Sec. 91D of the act where it is provided that every 
member or other agent of the company other than a 
private company not being the stibsidiary company of a 
pvblic company who enters into a contract for and on 
behalf of the company in which contract the company 
is an imdisclosed principal, must at the time of entering 
into the contract make a memorandum in writing of the 
terms of the contract, and specify therein the person with 
whom the contract was made. 

It has been further provided that every such manager 
■or other agent shall forthwith deliver the memorandum 
as provided above to the company and send copies to the 
directors, and such memorandum shall be filed in the 
office of the company and laid before the directors at the 
next directors’ meeting. In case of default the contract 
is to be void as against the company and the manager or 
the agent is liable to a fine not exceeding rupees two 
hundred. This section was originally introduced in the 
•old Indian Companies Act of 1913 with a view to prevent 
the abuses said to be prevailing in those days which were 
peculiar to India. In this country firms of merchants 
.and private companies doing independent business in com- 
Hiodities such as cotton, coal, etc., act as managing agents. 
Here the complaint was that these managing agents when 
they found that the contracts that they had entered into 
ior the purchase of cotton, coal, etc., had become unfavour- 
4kble through the fall of the market, passed them on to 
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the companies under their management under the excuse 
that these were purchased for the respective companies 
under their management by them in their capacity of 
managing agents. The original section only provided that 
a memorandum of such contracts shall be “ delivered and 
filed in the oflSce of the company and laid before the 
directors at the next directors’ meeting.” The result was 
that the object with which the section was incorporated in 
the old Act was frustrated in most cases because most 
of the managing agency companies held meetings of board 
of directors at very long intervals and in a large number 
of companies two meetings of board of directors in a 
year was usual. On strong representations from the 
Bombay Shareholders’ Association the words “ and send 
copies to the directors ” were inserted in sub-section (2)' 
with a view to see that the directors are immediately 
notified of such contracts. 

Where a managing director is to be paid a percentage 
of profit in absence of any agreement, the income-tax is 
to be considered to be part of the profits of the company 
and thus the percentage is to be calculated on the profits 
before the income-tax is deducted {Measures Bros. v. 
Measures, (1910) 1 Ch. 336; (1910) 2 Ch. 248). 

Forms of Articles Regarding Managing Directors 

The usual forms of articles in connection with 
managing directors are as follows : — 

The directors may from time to time appoint one or more- 
of their body to be managing director or managing directors of 
the company, either for a taxed term not exceeding twenty years- 
at a time and may from time to time remove or dismiss him or 
them from office and appoint another or others in his or their place- 
or places. 

A managing director shall not while he continues to hold 
that office be subject to retirement by rotation and he shall not 
be taken into account in determining the rotation of retirement 
of directors, but he shall, subject to the provisions of any eontoact 
between him and the company be subject to the same provisions 
as to resignation and removal as the other directors of the 
company, and if he ceases to hold the office of directw from any 
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cause, he shall ipso facto and immediately cease to be a mmu^png: 
director. 

The remuneration of a managing director shall from time' 
to time be fixed by the directors or by the company in general 
meeting, and may be by way of salary or commission or partici- 
pation in profits, or by any or all of these modes. 

The directors may from time to time entrust to and confer 
upon a managing director for the time being such of the powers- 
exercisable under these presents by the directors as they may 
think fit, and may confer such powers for such time and to be^ 
exercised for such subjects and purposes and upon such terms and 
conditions, and with such restrictions as they think expedient, and: 
they may confer such powers either collaterally with or to the 
exclusion of and substitution for all or any of the powers of the 
directors in that behalf, and may from time to time revoke,, 
withdraw, alter or vary all or any of such powers. 

The alternative articles are as follows : — 

The directors may from time to time appoint one or more* 
of their body to the office of managing director or manager for' 
such term as they think fit, and a director so appointed shalL 
not while holding that office be subject to retirement by rotation 
or taken into account in determining the rotation of retirement 
of directors, but, his appointment shall be subject to determination 
ipso facto if he ceases from any cause to be a director, or if the 
company in general meeting resolve by extraordinary^ resolution 
that his tenure of the office of managing director or manager be 
determined. 

The first managing directors of the company shall be the 
said H. E. and J. S. and they and the said T. O. M. and W. shall 
also be the first managers of the company, and the said five' 
persons shall be appointed to the said offices and hold same on 
the terms of the five draft agreements with them respectively,, 
which have already been prepared and subscribed for identificatioDL 
by Mr. X, solicitor. 

A managing director or manager shall receive such remunera- 
tion (whether by way of salary, commission, or participation ku 
profits, or partly in one way and partly in another) as the directors^ 
may determine, and a director holding office as both managing: 
director and departmental or other manager may receive remu- 
neration in respect of each office : Provided that the remuneration 
of a director for his services as manager shall not without the 
approval of the company in general meeting, exceed £1,090 per 
annum. 

The directors may entrust to and confer upon a managing: 
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•director or manager any of the powers exercisable upcHi such 
terms and conditions and with such restrictions as they think fit, 
mid either collaterally with or to be the exclusion of their own 
powers. 

# 

Another alternative form of articles is as follows : — 

The directors may from time to time appoint a managing 
director or directors or managing agents for a fixed term not 
exceeding twenty years at a time and may from time to time, but 
subject always to the provisions of any contract between him or 
them and the company, remove or dismiss him or them from office 
and appoint another or others in their place. In the event of the 
directors appointing managing agents, such managing agents are 
hereby expressly empowered from time to time for the purpose of 
representing them as such managing agents in all manner of things 
pertaining to their office and appointment to nominate a person 
or persons who shall exercise and perform (and in the event of 
there being more than one, then either jointly or severally) all 
powers and duties devolving from time to time upon the managing 
agents to the intent that the acts, omissions and defaults of 
such person or persons shall be deemed to be the acts omissions 
and defaults of the managing agents. Such person or persons 
so appointed by the managing agents, shall be ipso facto a director 
or directors and shall style himself or themselves managing director 
or managing directors and shall be required to hold or acquire and 
Iiold qualification shares. 

A managing director whether appointed by the directors or 
by the managing agents shall not, while he continues to hold 
i;hat office, be subject to retirement by rotation and he shall not 
be taken into account in determining the rotation of retirement 
of directors or the number of directors to retire. 

The remuneration of a managing director (other than a 
managing director appointed by the managing agents) and the 
remuneration of the managing agents shall from time to time be 
fixed by the directors and may be by way of fixed salary, or 
•commission or dividends or profits or turnover of the company 
or of any other company in which the company is interested or 
by participation in any sucn profits, or by all or any of thm 
modes. A managing director appointed by the managing agents 
shall not be entitled to any remuneration from the company but 
■shall be entitled to directors^ fees. 

The directors may, from time to time, entrust to and confer 
upon a managing director or the managing agents for the time 
being, either by resolution or by agreement, such otiher powers 
•exercisable under these presents by the directors as they may 
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think fit and may confer such powers for such time, and to be 
exercised for such objects and purposes, and upon such terms and 
conditions, and with such restrictions as they may think fit; and 
they may confer such powers either collaterally with or to the 
exclusion of, or in substitution for aU or any of the powers of the 
directors in that behalf; and may from time to time but subject 
to any such agreement revoke, withdraw, alter or vary any such, 
power. 


MANAGING AGENTS 

In India we have a peculiar system in operation in- 
connection with the management of our companies under 
which a firm of merchants or a private limited company 
is appointed a manager or managing agent of a number 
of companies. In most cases the managing agents are 
themselves promoters of the companies and as such take 
a leading part in the settlement of various questions of 
preliminary contracts with the company they are promot- 
ing as founders and of which they propose ultimately to 
become managers in the garb of managing agents. In spite 
of the fact that managing agency system has existed in 
India for more than half a century, the Indian Companies 
Act not only failed to define a managing agent but evea 
failed to mention the expression “ managing agent ” any- 
where within the fold of its 290 sections. This anomaly 
has now been removed by the Indian Companies (Amend- 
ment) Act of 1936 and not only now managing agents are-^ 
defined by the act in a series of sections viz., Secs. 87A to 
871, but the various incidents applicable to managing, 
agency work and organisation have been provided for in. 
the light of past experience of the working of the system. 
The idea dominant in the mind of the legislator has 
naturally been to see that without in any way restricting, 
the expansion and growth of company organisation on which 
ow Indian industries largely depend, they should bring the 
managing agency organisation within the conkol both of 
the shareholders as weU as the law in a way as would tend* 
to incarease the confidence of the investors on the one h and 
and on the other hand protect an honest and first 
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managing agent from imequal competition of adventurers 
■appearing on the market with fantastic schemes of more 
*or less mushroom growth. 

Thus the act now defines the managing agents in. 
;Sec. 2 (9A) as follows : — 

" Managing agents ” means a person, firm or company entitled 
to the management of the whole affairs of a company by virtue 
• of an agreement with the company and under the control and 
■direction of the directors except to the extent, if any, otherwise 
provided for in the agreement, and includes any person, firm or 
■company occupying such position by whatever name called : 

Explanation : — If a person occupying the position of a 
managing agent calls himself a manager he shall nevertheless be 
regarded as managing agent and not as matmger for the purposes 
■of this Act. 

It will be seen from the above definition that a very 
able attempt has been made to bring within the purview 
of the definition not only the explanation of what the 
system happens to be but also to prevent persons assuming 
-other garbs or names though they may be actually de facto 
acting as managing agents and thereby escaping the 
provisions of the act. The definition was drafted after 
•considerable difi&culty and it is to be seen how far it 
works satisfactorily in practice. It is however in the 
-opinion of the author a very bold attempt to tackle a 
rather difficult and complicated problem. 

'Terms of Period of Managing Agency Agreement 

The greatest opposition offered to the managing 
agency agreements from the stand-point of the investors by 
the Bombay Shareholders’ Association was the length of 
the term of managing agency contracts. A term of fifty 
years was not imcommon and in many cases it was 
provided in addition that after the expiry of the said term 
the agents could continue imtil they resigned and the 
agency contract itself was expressed to have been entered 
into between the company and the agents, their heirs, 
successors and assigns. It has been now laid down in this 
connection that : — 
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** No managing agent shall after the commencemetU of the 
Indian Companies (Amendment) Act, 19S6 be appointed to hold the 
office for a term of more than 20 years at a time. However, with 
regard to those who were appointed prior to the commencement of 
the Act it is laid down that notwithstanding anything to the con^ 
trary contained in the articles of a company or in any agreement 
with the company, a managing agent of a company appointed before 
the commencement of the Indian Companies (Amendment) Act, 1936 
•shall not continue to hold office after the expiry of 20 years from 
the commencement of the said Act unless then reappointed thereto 
or unless he has been reappointed thereto before the expiry of the 
•said £0 years. In case of old managing agents it is further provided 
that upon such termination such managing agents shall be entitled 
to a charge upon the assets of the company by way of indemnity 
Jor all liabilities or obligations properly incurred by the managing 
agerUs on behalf of the company subject to existing charges and 
•encumbrances if any and that the termination of the office of the 
managing agent by virtue of these provisions shall not take effect 
until all moneys payable to the mdnaging agents for loans made 
4o or remuneration dm up to the date of such termination from 
Ihe company are paid. This section is not to apply to a private 
company which is not the subsidiary company of the public 
company!* (Sec. 87A). 

It will be seen from this that the rights of the old 
managing agents appointed prior to the act have been 
preserved for a further period of 20 years after the com- 
mencement of the Act in case their agreements are lengthy 
enough to exceed this period. The other protection given 
to them is that in case they have advanced any money or 
incurred any personal liability on behalf of the company, 
they would naturally have a right to be indemnified for 
«ame and that the termination of their office is not to take 
effect until all moneys payable to them for loans made 
to the company or any remunerations due up-to-date are 
paid. 

Conditions Applicable to Managing Agents 

It is further laid down that : — 

It is further laid down that notwithstanding anything to the 
contrary contained in ike articles of a company or in aruy agreement 
with the company, a company may by a resolution pas^ at a 
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general meeting of which notice has been given to the managing 
agent m the usual manner as to members of the company, remove 
a managing agent, in case he is convicted of an offence in relation 
to the affairs of the company punishable under the Indian Penal 
Code and being under the provisions ctf the Code of Criminal 
Procedure, 1898 non~bailable. For the purpose of this clause where 
a managing agent is a firm or a company, an offence committed by 
a member of such a firm or a director or an officer holding the^ 
general power of attorney from such firm is to be deemed to be an 
offence committed by such firm or company. However it ie 
provided that in such cases the managing agent shall not be liable 
to be removed in case the offending member, director or officer as 
aforesaid is expelled or dismissed by the managing agent within 
SO days from the date of his conviction or if his conviction is set 
aside on appeal. [Sec. 87B(a)]. 

Insolvency or Transfer of Office by Managing 
Agents • 

In case of insolvency, the office of a managing agent shall be 
vacated [Sec. 87B(b)], and it is further hid down that a transfer 
of his offfice by a managing agent shall be void unless it is approved 
by the company in a general meeting. [Sec. 87B{c)1. Thus it *s 
not now possible for a managing agent to asign or transfer his office 
without consulting the company or the shareholders in general 
meeting. It is however provided that in case where a managing 
agenVs firm changes partners, that shall not be deemed to operate 
as a transfer of the offfice so long as one of the original partners shall 
continue to be a partner of the managing agent^s firm. The original 
partners for this purpose means in case of managing agents appointed 
before the commencement of the Indian Companies (Amendment) 
Act, 1936, partners who were partners at the date of the commence’^ 
ment of the said Act, and in case of managing agents appointed 
after the commencement of the said Act partners who yiere partners 
at the date of appointment. (Sec. STB). 

Now under the new act a charge or assignment of 
remuneration or any part thereof effected by a managing 
agent will be void as against the company [Sec. 87 B (d) ] . 

Compensation 

It is usual for managing agents to provide in their 
agreements with the company for a compensation to be paid 
to them in case their term of office is cut short tiirough the 
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company going into liquidation. It was admittedly undesir- 
able that in case the liquidation was brought about 
through the negligence or default of the managing agent 
himself that he should still be entitled to sue for and 
recover anything by way of compensation and thus now 
the new act provides that: — 

If a company is wound up either by the Court or voluntarily, 
any contract of management made mth a managing agent shcdl be 
thereupon terminated without prejudice however to the right of the 
managing agent to recover any moneys recoverable by the managing 
agent from the company, provided that where the Court finds that 
the winding up is due to the negligence or default of the managing 
agent himself, the managing agent shall not be entitled to receive 
any compensation for the premature termination of his contract 
of management [Sec. 87 B (e)]. , 

Appointment of Managing i^ents 

It is now laid down that the appointment of a managing 
agent, the removal of a managing agent and any variation of 
managing agents' contract of management made after the com^ 
mencement of the Indian Companies (Amendment) Act, 1936, shall 
not be valid unless approved by the company by a resolution at 
a general meeting of the company notwithstanding anything 
contained in Sec. 86E. It is however provided that nothing con- 
tained in this sub-section shall apply to the appointment of the 
company's first managing agent made prior to the issue of the 
prospectus or statement in lieu of the prospectus where terms of 
appointment of such managing agent are set forth [Sec. 87B{f)], 

Remuneration of Managing Agents 

In connection with the remuneration chargeable by 
managing agents who are appointed after the commence- 
ment of the Indian Companies (Amendment) Act of 1936, 
it is laid down that : — 

“ That this remuneration shall be a sum based on a fixed 
percentage on net annual profits of the company, unth provision 
for a minimum payment in the cas^ of absence of or inadequacy of 
profits, together with an office allowance to be defined in the 
agreement of management [Sec. 87C In case there is any 
stipulation for remuneration additional to or in any other form 
than the remuneration specified above, it shall not be bmdmg 
on the company unless sanctioned by a special resolution of the 
42 
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company ISee. 87C {2)]. Thus now all agreemerUs with the 
company by managing agents for remuneration in form other than 
a percentage on profits, etc., such as a percentage on sale, etc., will 
be void unless they are sanctioned by a special resolution of the 
company concerned. 

The next point to be noted is that “ net profits on 
which the remuneration of managing agents is to be 
calculated are specifically defined by the Act instead of 
leaving them to be defined in the managing agency 
agreements according to the whims of the agents concerned. 
It is now laid down that ‘ net profits ' for this purpose 
means : — 

The profits of the company calculated after allowing for all 
the usual working charges, interest on loans and advances, repairs 
and outgoings, depreciation, bounties or subsidies received from 
Government or from a public body, profits by way of premium on 
shares sold, profits on sale proceeds of forfeited shares, or profits 
from the sale of the whole or part of the undertaking of the 
company but without any deduction in respect of income-tax or 
super-tax, or any other tax or duty on income or revenue or for 
expenditure by way of interest on debentures or otherwise on 
capital account or on account of any sum which may be set aside 
in each year out of the profits for reserve or any other special jvnd 
[Sec. 870(3)]. 

The above section does not apply to a private company 
except the private company which is the subsidiary/ 
company to a public company or to any company whose 
principal business is the business of insurance [Sec. 87C (4) ] . 

Loans to Managing Agents 

Under the old act the managing agents could borrow 
money and did borrow in a large way which resulted in the 
failure of many concerns due to losses suffered by the 
said agents in their own personal private businesses. The 
Amending Act of 1936 has now enacted that : — 

“ No company shall make to a managing agent of the company 
or to any partner of a firm of managing agents, or to any director 
of the private company if the managing agent is a private company 
any loan out of the moneys of the company or guarantee or loan 
made to a managing agent [Sec. 87D{1)]. This of course does not 
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:;prevent and is not applicable to any credit held by a managhg' 
<igent in a current account maintained subject to limits previously 

■ approved by the board of directors of the company with the 
managing agent for the purposes of the company’s business 
[Sec. 87 D (B) ] . If this rule is contravened in any way, any director 
of the company who was a party to the making of the loan or 
giving of the guarantee shall be punishable with fine which may 
extend to rupees five hundred and if default is made in repayment 
of the loan or discharging the guarantee the said director shall be 
liable jointly and severally for the amount unpaid [Sec. 87D{S)^. 

This section does not apply to a private company 

■ except the private company which is the subsidiary of a 
public company. 

Contracts by Managing Agents for Purchase and 
Supply of Goods to Companies 

In this connection it is laid down that : — 

“Except with the consent of the three-fourths of the directors 
present and entitled to vote on the resolution, a managing agent of 
the company^ or the firm of which he is a partner, or any partner 
of such firm, or if the managing agent is a private company, a 
member or director thereof, shall not enter into any contract for 
the sale, purchase and supply of goods and materials with the 
company. The rule of course does not apply to or affect any 
contract for such sale, purchase or supply entered into before the 
commencement of the Indian Companies (Amendment) Act of 1936 
[Sec. 87D(6)]. 

Inter-Company Loans and Purchase of Shares 

A practice had grown up by which it was universally 
common for companies under the same managing agents 
to lend and borrow from one another large amounts of 
money. It was discovered that in good many cases a 
sinking company was propped up by managing agents with 
a view to maintain their own remuneration for the manage- 
ment, through making some other prosperous company 
under their management advance money to this sinking 
•concern. In some cases this money was advanced through 
the purchase of debentures issued by the company in a 
Jess favourable position, as an investment on reserve fund 
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by the stronger company, and in other cases, a still more 
undesirable practice of borrowing on fixed deposits on the* 
credit of the substantial company under the management,, 
with a view to lend that amount to a weaker company 
which had no such credit was indulged in. This naturally 
resulted in the weakening and in many cases the ruination 
of many good companies through the failure of the weaker 
borrowing companies. 

The new Indian Companies (Amendment) Act of 1936 
now provides that : — 

No company incorporated under the Act after the 
commencement of the Amending Act of 1936 which is under the 
management of a managing agent shall 7nake any loan to or 
guarantee any loan made to any company under management of 
the same managing agent and no company shall after the expiry 
of six months from the commencement of the said Act except by 
way of renewal of an existing loan or guarantee given make any 
loan to or guarantee any loan made to any such company. This 
rule is not to apply to loans made or guarantees given by a 
company to or on behalf of a company under its own management 
or loans made by or to a company to a subsidiary company thereof 
or the guarantee given by a company on behalf of a subsidiary 
company thereby [Sec. 87E (1)]. Any contravention of this prO’- 
visions would entail a fine not exceeding rupees one thousand on 
any director or officer of the company making the loan or giving 
the guarantee who is knowingly and wilfully in default and he 
shall be also jointly and severally liable for any loan incurred by 
the company in respect of such loans or guarantee” [Sec. 87 E (2)]. 

In connection with the purchase of shares it is laid 
down that : — 

A company other than an investment company, that 
is to say, a company whose principal business is the acquisition 
and holding of shares, stocks, debentures of other securities, shall 
not purchase shares or debentures of any company under manage- 
ment by the same managing agent, unless the purchase has been 
previously approved by a unanimous decision of the board of 
directors of the purchasing company (Sec. 87 F). 

Managing Agents’ Powers to Issue Debentures 

It is now laid down that ; — 

“ The managing agent shall not exercise in respect of aiuy 
company of which he is a mana^ng agent the power to isme 
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^debentures or except with the authority of the directors, and 
within the limits fixed by them, a power to invest the junds of 
the company and any delegation' oj such power by a company to 
a managing agent is void {Sec. 87G). 

Managing Agents’ Competing Business and Nominee 
Directors 

In this connection it is laid down by the new 
-Amendment Act that : — 

" The nuntagiiij/ agent shall not on his own account engage 
in any business which is oj the same nature as and directly 
competes with the business carried on by a company under his 
management or by a subsidiary company oj such company 
(See. S7Hj. 

With regard to the limits of the powers to appoint 
.nominee ex-officio directors, it is now laid down that : — 

■■ Xotwithstanding anything contained in the articles oj a 
company other than a private company, the directors, ij any, 
appointed by the managing agent, shall not exceed in number 
onc-third oj the whole number oj directors (Sec. 871)f 


Managing Agency Agreements 

The managing agency agreements have thus to be 

■ drafted bearing in mind the aforesaid restrictions and 
reservations of the Indian Companies (.Amendment) Act 

■ of 1936. The actual clauses of agreements as they appear 
in the agency agreements will be found in Vol. it 
and on reference to the Index. The agency agreement 
besides stating the term of agency and the remuneration of 
agents contains clauses stating specifically the various 
powers which the agents are to exercise under the super- 
vision of the board of directors. The clauses after 
specifying these various powers add a general proviso to 
the effect that “ generally to make all such arrangements 
and do all such acts and things on behalf of the said 
company, its successors and assigns as may be necessary 
■or expedient and as are not specifically reserved to be 
•done by the directors.” The articles of association also 
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embrace special clauses dealing with the powers of the 
managing agents both specifically and generally, which 
are more or less in conformity with agency agreement 
clauses. Besides this, the agency agreement is mentioned 
in the “ objects clause ” of the memorandum of association 
of the company concerned and is also referred to in its 
articles of association to which frequently it is appended. 
We have already seen a model clause of the memorandum 
of this type and deal hereafter with other clauses, both, 
of the memorandum and articles relating to the agency 
management. Besides the usual powers of management 
and remuneration the agency agreements also provide for 
the appointment of ex-offido directors on the board of 
directors who are to be nominated by the agents from 
among the partners of the agency firm which fact is 
also reiterated in the articles of association. We have 
seen that directors if any, appointed by the managing 
agents shall not exceed in number one-third of the whole 
number of directors (Sec. 871). A special clause in old 
agency contracts used to empower the agents to assign 
the whole or any portion of their earnings to anybody 
they please, without thereby in any way affecting their- 
appointment as such agents and power was also given 
to every member of agency firm to assign the whole or 
any portion of his own share of earning. Now under 
Sec. 85B of the Amending Act of 1936 a transfer of the 
office of the managing agent is void unless approved by 
the company in general meeting and a charge or assign- 
ment of his remuneration of any part thereof effected by 
him is also void as against the company. Frequently 
clauses occur in the agents’ agreements, by which it is- 
provided that in case a company goes into winding up 
or liquidation the agency firm should be given a specific 
compensation. Here it is laid down by the Amending 
Act of 1936 that no compensation shall be payable where 
the Court finds that the winding up is due to the negligent 
or default of the managing agent himself. Often a clause 
is also inserted in the memorandum of association ins 
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which the name of the managing agency firm is stated 
and in which a provision for their continuance in office 
for a certain number of years and sometimes even the 
agency’s remuneration is mentioned. Though it is now 
held that such a clause in the memorandum may not 
be alterable, yet that clause by itself does not constitute 
a contract or agreement between the company and the 
firm which thus constitutes itself as managing agents 
{Ahmedabad Jubilee Co. v. Chotalal, (1908) 10 Bom. 
L. R. 141). Even where in such cases there is a separate 
contract of managing agency the same cannot be speci- 
fically enforced, but the remedy would be damages only 
(iSce Nussenvanji v. Gordon, (1882) I. L. R. 6 Bom. 265). 
Managing agents like all agents have no lien on the 
company’s papers and property in respect of loans made 
by them to the company for the purpose of the whole 
concern, and they are officers of the company imder 
Sec. 2 (11) {Re. Bombay Saw Mills, (1889) I. L. R. 13 
Bom. 314). We have already dealt with the rules 
enunciated in Secs. 91G and 91D in connection with 
managing directors which would also apply to managing 
agents. We have seen that the managing agents provide 
for their remuneration in various forms one of which is 
by a commission upon the business done or profits earned 
by the company. This means that this commission has 
to be paid so long as the company continues to exist as 
a company. This contract is not necessarily broken 
simply because the company goes into liquidation, unless 
it is stipulated that the company shall continue the 
business or pay compensation in default {Cowasjee 
Nanabhoy v. Lallbhoy Vvllubhoy, (1876) L. R. 3 Ind. Ap. 
200; R. S. Newman, Ltd., Raphael's Claim, (1916) 2 Ch. 
309; Reigate v. Union Manufacturing Co., (1918) 1 K. B. 
692). 

As to the signature of managing agents the same rule 
applies as in case of all officers of the company, viz., that 
it should be made clear that they are signing for and on 
behalf of the company. Thus the signature such as “ * X ’ 
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& Co., managing agents of Bombay Trading Co. Ltd.,^^ 
will not bind the company, but a signature as '' For The 
Bombay Trading Co. Ltd., Co., managing agents, 

would be binding. A company cannot be restrained by 
injimction from removing from their service their 
managing agents, even where the contract of service 
provides that the managing agents cannot be removed 
except under certain specified circumstances as mentioned 
in the agreement and after the expiry of a specified 
period. All that the managing agents here can claim for 
dismissal is damages. It may be noted here that 
managing agents frequently describe themselves as 
secretaries, treasurers and agents and act as secretaries 
in that capacity for more than one company. The 
question whether notice to them in connection with their 
work as secretaries of one company is notice also to them 
as secretaries to the other company for which they are 
also acting as secretaries has been decided in [Fenwick, 
Stobart & Co,^ (1902) 1 Ch. 507), where it has been held 
that as a general proposition it cannot be said that a 
person who is acting as secretary for two companies 
necessarily is taken to have notice or knowledge in 
connection with the other company of all that which it 
came to know in connection with the first company. In 
order to make it a notice it must be shewn that it was his 
duty to the first company to communicate his knowledge 
to the second company. 

Forms of Clauses in Managing Agency Agreements 

The clauses appointing the agents generally run as 
follows : — 

The said X. Y. and Z. and other person or persons for the 
time being constituting the said firm of Messrs. X. Y. Z. Sons and 
Company and their successors in business notwithstanding any 
change in the constitution or in the name or style of the firm and 
their assigns (hereinafter unless otherwise designated called “the 
said Firm ”) shall be the agents of the said company from ... for 
a period of . . . years and thereafter as reappointed by the 
company in general meeting. 
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Management 

The management clause usually runs as follows : — 

Subject to the control and supervision of the directors the 
said firm shall have the general conduct and management of the 
business and affairs of the said company and shall have power 
on behalf of the said company to acquire by purchase, lease or 
otherwise lands, tenements and other buildings and to erect, 
maintain, alter and extend factories, warehouses, engine houses 
and other buildings in Bombay or elsewhere in India; to purchase, 
pay for, sell, resell and repurchase in India and elsewhere 
machinery, engines, plant, raw cotton, jute, wool and other fibres 
and product, stores and other materials and to manufacture yarn, 
cloth and other fabrics and to sell the same either in Bombay or 
elsewhere and either on credit or for cash, and for present or 
future deliver\%* to execute become parties to, and where nece^rv 
to caiuse to be registered all deeds, agreements, contracts, receipts 
and other documents; to insure the property of the said company 
for such purposes and to such extent and in such manner as they 
may think proper; to institute, conduct, defend, compromise, refer 
to arbitration and abandon legal and other proceedings, claims and 
disputes in which the said company is concerned, to appoint and 
employ, discharge, re-employ or replace engineers, managers, retail 
commission dealers, muccadams, brokers, clerks, mechanics, retail 
men, and other officers and servants with such powers and duties 
and uj)on such terms as to duration of office remuneration or 
otherwise as they may think fit; to draw, accept, endorse, 

negotiate and sell bills of exchange and hundis with or without 

security and to receive and give receipts for all moneys payable 
or to be received by the company and to draw cheques against 
the moneys of the said company, and generally to make all such 
arrangements and do all such acts and things on behalf of the 
said company its successors and assigns as may be necessary or 

expedient and as are not specifically reserved to be done by the 

directors. 

An alternative clause in connection with a mining 
company is as follows : — 

Subject to the control of the directors the said firm shall 
have the general conduct and management of the business and 
affairs of the said company and in particular shall have power 
on behalf of the said company to carry on and work the mines 
.and mining rights of the said company and to take oversearch for 
prospect examine and explore any other mines lands or ground 
*^containing or supposed to contain minerals or mineral products 
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and to search for and obtain information with regard to mines 
mining claims, mining districts and localities and to despatch and 
employ expeditions expert, and other agents for the purpose and 
to do the business of explore prospectors or concessionaires and. 
to buy, take on lease or otherwise acquire, hold, sell, exchange,, 
work, exercise, develop, turn to account and dispose of any land, 
buildings, machinery, mines, mining or other mineral rights and to 
finance and carry on any business concern of undertaking so 
acquired and to search for win work get calcine reduce amalgamate 
dress refine and prepare for the market any quartz or ore and 
mineral substances and generally to buy, sell, manufacture and 
deal in manganese ore minerals and mineral products, plant and 
machinery and other things capable of being used in connection 
with mining or metallurgical operations and to lay out land for 
building purposes and to construct, carry out, maintain, improve 
and work roads, ways, tramways, railways, bridges, reservoirs,, 
canals, water-courses, vaiducts, hydraulic works, chemical works,, 
stamps, factories, warehouses and other works of the said company 
and to enter into arrangements with any Government or 
Authorities, supreme, municipal, local or otherwise and to obtain 
from any such Government or Authority all rights, concessions, 
licenses, lease and privileges and to institute conduct, defend,, 
compromise, refer to arbitration and abandon legal and other 
proceedings and claims by and against the said company and 
the directors and oflScers of the said company and otherwise 
concerning the affairs of the said company and to purchase, provide, 
maintain and keep up such machinery, implements or stock whether 
stationery or otherwise and all other things necessary for the said 
company as the said firm may think proper and from time to time 
to sell or dispose of the same or any part thereof and to execute 
become parties to and where necessary to cause to be registered 
all deeds, agreements, contracts, receipts and other documents and 
to insure the property of the said company for such purposes and. 
to such extent and in such manner as the said firm may think 
proper and to give effectual receipts and discharges on behalf of 
and against the said company for any moneys funds, goods or 
property lent to or payable or belonging to the said company and 
to draw receipt, endorse, negotiate and sell bills of exchange and 
hundis with or without security and to draw cheques against the 
moneys of the said company and to endorse and transfer Govern- 
ment Promissory Notes or other securities issued by the Government 
of India and standing in the name of the said company or any 
bonds* of any public authority and to collect and give receipts- 
for the dividends or interest from time to time due to or become 
due on any such securities and to appoint and! employ in or for 



THE DIRECTOB& 


66r 


the purposes of the transaction and management of the affairs- 
and business of the said company or otherwise for the purposes 
thereof and from time to time to remove or suspend such solicitors, 
bankers, managers, experts, engineers, clerks, brokers and any other • 
persons as they shall think proper with such powers and duties 
smd upon such terms as to duration of office, remuneration or' 
otherwise as the said firm shall think fit and to delegate all or 
any of the powers, authorities and discretions for the time being 
v^ted in the said firm and also from time to time to provide by 
the appointment of an attorney or attorneys, manager or managers 
for the management and transaction of the affairs of the said 
compan}" in any specified locality in such manner as they may 
think fit and generally to make all such arrangements and da 
all acts and things on behalf of the said company, its successors 
and assigns as may be necessary or expedient. 


Ex-officio Director Clause 

The said firm shall be entitled to have three nominees on the 
directorate of the said company. Each of the said nominees and. 
their successors in office appointed under this clause shall be called, 
an ex-officio director. An ex-officio director shall be entitled to^ 
hold office until requested to retire by the said firm and 
accordingly he shall not be bound to retire by rotation or be 

subject to clauses of the said company's articles of 

association. As and whenever ex-offiicio director vacates office, 
whether upon request as aforesaid or by death or otherwise, tha 
said firm may appoint another director in his place. An ex-officio 
director shall not require any qualification. An ex-offido director- 
may at any time by notice in writing to the said company resign 
his office. ^ 

An alternative clause runs as follows r — 

The said firm shall be entitled to have two nominees on the 
directorate of the said company. The said nominees and their 
respective successors in office appointed under this clause shall be*^ 
entitled to hold office until requested to retire by the ^d firm 
and accordingly they shall not be bound to retire by rotation or- 

be subject to clauses of the company’s articles of 

association. As and whenever a director so nominated vacates^ 
office whether upon request as aforesaid or by death or otherwise,, 
the said firm may appoint another director in his place, Such 
directors shall not require any qualification, and may at any timor 
by notice in writing to the said company resign their office. 
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'Clause Giving Power to Assign Agency 

It shall be lawful for the said firm to assign this agreement 
r^d the rights of the said firm hereunder with the previous 
4Xjpproval of the company in general meeting to any person, firm 
< company having authority by its constitution to become 
bound by the obligations undertaken by the said firm hereunder 
and upon such assignment being made and notified to the said 
company the said company shall be bound to recognise the 
person or firm or company aforesaid as the agents of the said 
company in like manner as if the name of such person, firm or 
company had appeared in these presents in lieu of the names of 
the partners in the said firm and as if such person, firm or 
company shall forthwith upon demand by the said firm enter 
into an agreement with the person, firm or company aforesaid 
appointing such person, firm or company the agents of the said 
company for the then residue of the term outstanding under this 
agreement with the like powers and authorities remuneration and 
emoluments and subject to the like terms and conditions as are 
herein contained. 

It shall be lawful for the said firm to assign the whole or 
any portion of their earnings as aforesaid without thereby in any 
way affecting their appointment as such agents as aforesaid. 

It shall be lawful for any member of the said firm to assign 
the whole or any portion of his share of the earnings of the said 
firm without thereby in any way affecting the appointment of the 
said firm as such agents as aforesaid. 


^ Clause Stipulating that in the event of the Company 
being wound up for the purpose of being resold the 
other Company shall take up the Managing Agents 

In the event of the said company being wound up at any 
time for the purposes and with the object of transferring its 
business to another company, the said company shall make it one 
of the terms and stipulations of their agreement for the transfer 
‘Of their property and business to such other company as aforesaid 
that such other company shall appoint the said firm of whatever 
member or members it may be composed of at the time such 
-other company takes over the business of the said company and 
with the like powers and authorities to the said firm and on the 
: said terms and conditions as to remuneration emoluments and 
• otherwise as are herein contained; it is hereby expressly agreed 
.and declared that save and except with such condition and 
.'Stipulation as one of the terms of the sale and transfer thereof 
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the said company will not sell and transfer their business to any 
other company. 

Stipulation for Compensation in case a Company goes 
into Liquidation Voluntarily , Comptdsorily, or under 
Supervision 

In the event of the said company being wound up either 
voluntarily or by and under the directions of the Court or under 
the supervision of the Court, the said firm shall receive from the 
said company or the liquidators thereof as compensation for the 
loss of their employment as such agents as aforesaid a sum of 
money equal to five times the average annual amount of the 
commission and remuneration earned by the said firm as such 
agents as aforesaid during the three years receding the resolution 
or order (as the case may be) for the winding up of the said 
company, provided however that this clause shall not appear in 
the event of the said company being wound up with the object 
of transferring its business to any other company. 


The Arbitration Clause in the Agency Agreement 

In the event of any dispute or difference at any time arising 
between the said company and the said firm in respect of this 
agreement or the several matters specified here in or with reference 
to anything arising out of or incidental thereto, such dispute or 
difference shall be submitted to and be decided by the arbitration 
of two arbitrators one to be named by each party to the dispute 
or difference, which arbitrators shall appoint an Umpire before 
taking upon themselves the burden of the reference, and this 
agreement shall be deemed to be a submission to the arbitration 
of two arbitrators within the meaning of the Indian Arbitratfon 
Act, 1899, and all the provisions of that Act (except as hereby 
expressly varied) or of any Act of the Legislature passed in 
substitution therefor or in modification thereof and for the time 
being in force shall be deemed to apply to any reference here- 
under. 


Another Clause for Management of Business 

The general management of the business of the company 
subject to the control and supervision of the directors, shall be 
in the firm or person or persons who are for the time being the 
agents of the company. The firm of Messrs. X. Y. Z. and 
Company, Bombay, and the partners or membe|« for the time- 
being constituting the said firm and their successors in busmess,.. 
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^notwithstanding any change in the constitution or in name or 
-style of the firm and their aligns, shall be the agents of the 
^company, for the period and upon the terms, provisions and 
; ^conditions set out in ,the agreement, a copy whereof is subjoined 
thereto by way of Schedule B. 

Pending execution of the said agreement and thereafter the 
agents shall (subject to the general supervision of the board) 
have the conduct and management of the business and affairs of 
-the company, and shall have power and authority on behalf of 
the company to make all purchases and sales and to enter into 
all contracts and to do all other things usual, necessary or desire- 
able in the management of the affairs of the company or in 
-canying out its objects; and shall have power to appoint and 
/employ, in or for the ^purposes of the transaction and management 
wof the affairs and business of the company, or otherwise for the 
purposes thereof, and from time to time to remove or suspend 
such managers, experts, engineers, clerks and brokers, as they 
shall think proper, with such powers and duties, and upon such 
terms as to duration of office, remuneration or otherwise, as they 
shall think fit, and generally to appoint and employ any persons 
in the service or for the purpose of the company as they shall 
think fit, upon such terms and conditions as they shall think 
proper. 

Receipts signed by the agents for any moneys, or goods or 
property received in the usual course of business of the company, 
“or for any moneys, goods, or property lent to, or payable, or 
•belonging to the company, shall be effectual discharges on behalf 
•of and against the company for the moneys, funds or property 
"which in such receipts shall be acknowledged to be received, and 
*the person paying any such money shall not be bound to see to 
the application or be answerable for any misapplication thereof. 
'The agents sh^U also have the power to sign cheques on behalf 
•^of the company. 

The agents shall be authorised to sub-delegate all or any of 
the powers, authorities, and discretions for the time being vested 
lin them, and in particular from time to time to provide by the 
appointment of an attorney or attorneys for the management 
and tran^ction of the affairs of the company in any specified 
[locality, in such manner as they may think fit. 

An alternative set of Articles runs as follows : — 

Messrs. X. Y. Z. & Co., their successors and assigns shall be 
and they are hereby appointed managing agents of the company 
^or the period and upon the terms, provisions, and conditions set 
M>ut in the agreement referred to in Article 3 hereof and hereto 
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-annexed and marked A Such agreement may be modified in 
mich manner as may be mutually agreed between Messrs. X. Y. Z. 
^ Co. and the directors and the board is hereby authorised to 
execute such agreement on behalf of the company. 

The general management of the company subject to the 
control and supervision of the directors shall be in the hands of 
the managing agents. The first managing agents shall be Messrs. 
X. Y. Z. & Co., who shall have power and authority on behalf 
of the company subject to such control and supervision inter alia 
to make all purchases and sales and to enter into all contracts 
and to do all other things usually necessary or desirable in the 
management of the affairs of the company or in carrying out its 
objects and shall have power to appoint and employ in or for 
the purposes of the transaction and management of the affairs 
and business of the company or otherwise for the purposes thereof 
and from time to time to remove or suspend such managers, 
engineers, solicitors, clerks and other employees as they shall think 
proper with such powers and duties and upon such terms as to 
duration of employment, remuneration or otherwise as they shall 
think fit. 

The managing agents shall have power to sign cheques on 
behalf of the company and to operate on all banking accounts of 
the company and to recover and receive interest and dividends 
on Government Promissory Loan Notes, War Bonds and securities 
of all kinds belonging to the company. 

The receipts signed by the managing agents for any moneys, 
goods, or properly received in the usual course of business of the 
company or for any moneys, goods or property lent to or payable 
or belonging to the company shall be effectual discharges on 
behalf of and against the company for the moneys, goods or 
property which in such receipts shall be acknowledged to he 
received and the person paying any such money shall not be 
bound to see or be answerable for any misapplication thereof. 

The managing agents shall at all times during their conti- 
nuance in office as managing agents have the right to delegate 
all or any of their powers, authorities and discretions for the 
time being vested in them and in particular they shall have 
authority from time to time to provide by the appointment of 
an attorney or attorneys for the management and transaction of 
the affairs of the company in any locality and in such manner 
ai^ they may think fit. 

Notwithstanding anything in these articles contained the 
managing agents are expre^y allowed generally to work for and 
contract with the company and especially to do the work of 
agents of the company as provided by the preceding articles and 
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by the agreement referred to in Article 3 hereof (agreement with; 
managing agents) and also to do any other work for the 
company upon such terms and conditions and for such remunera- 
tion as may from time to time be agreed upon between them 
and the directors of the company. 

THE DIRECTOR AS SECRETARY 

The appointment of a secretary no doubt falls under 
the usual powers of the directors. In cases where managing 
agents are not acting as secretaries they sometimes 
appoint an officer to do the company's secretarial work 
and even where they are officially designated as secretaries, 
they have some officer doing the secretarial work on their 
behalf who is paid by the company. Wherever the 
company has no managing agents but is worked under a 
board of directors with a manager^ there is a secretary 
appointed who is a distinct and separate officer doing his 
own branch of work independently of the manager, parti- 
cularly so in case of large companies. As we have already 
seen, the secretary is the agent through whom the clerical 
work of the company is done and being a mouthpiece 
of the board he is to carry out the orders of the board. 
However, where a secretary is contemplated from the 
very beginning as distinct officer articles provide for him 
by a separate clause and frequently prescribe that he 
shall countersign deeds sealed by the company which is 
a desirable course to adopt. Frequently articles are so 
provided as to permit directors to act as secretary or as 
any other officer such as the following : — 

“A director may hold any other office under the company 
in conjunction with the office of director on such terms and remu- 
neration as may be fixed by the board of directors/’ 

Here under such an all-embracing clause a director 
can act either as a manager, or a secretary or in any 
other capacity, except that of an auditor, because the 
Companies Act prevents an auditor holding the position 
of a director and vice versa. In the absence of such a 
clause a director cannot accept an incompatible office under 
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the company and if be does so he vacates bis directorship 
(Milward v. Thatcher, (1787) 2 T. R. 81). Of course 
agreements are separately entered into with the secretary 
as to his pay and emoluments in cases such as these. 
The secretary is frequently authorised by the articles or 
by directors under powers reserved to them, to sign 
cheques and other documents as well as correspondence 
on behalf of the company. Of course his very appoint- 
ment implies the authority to him for signing such 
correspondence and documents as are essential to be 
signed by the secretary in connection with the due 
dsicharge of his duties. A clause is frequently inserted 
in the articles actually naming the secretary such as the 
following ; — 

“The first secretary of the company shall be Mr. Jamshedji 
Framji of Bombay who shall hold ofSce as such secretary for the 
period of three years on terms and conditions as may be settled by 
agreement with him by the directors from time to time.” 

In one case where the secretary was asked to answer 
interrogatories it was held that he should answer same 
not only out of his own knowledge but must make inquiries 
from directors and other officers as will enable him to make 
such answers complete (Bank of Russian Trade Ltd. v. 
British Screen P. Ltd., (1930) IF. N. 130). 

Comparison of Clauses in Table A with the alternative 
Articles of Association as in use by Indian Companies 
with notes 


DIRECTORS 

Table A — Art. 68. The number of the directors and the 
names of the first directors shall be determined in writing by a 
majority of the subscribers of the memorandum of association. 

Note ; — The above form as suggested by the Table A is never 
followed in practice in India but the usual practice is to 
state exactly both the maximum and minimum number e& 
the directors specifically in the articles in more or less the 
following form ; — 

“The number of directors shall not be less than four and 
not more than ei^^t excluding ex-offido directturs. In some eon^ 

43 
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panies it is however added now-a-days to the effect that of whom 
eighty per cent, shall always be Indians.” Table A does not surest 
a clause appointing directors by the article. The present universal 
practice is to appoint the first directors by the articles in more or 

the following form : — 

“The persons hereinafter named shall be the first directors, 
that is to say : — 

(1) Sir Rustomji Framji, 

(2) Lakshmidas Sundardas» Esq., 

(3) Jagmohandas Ghordhandas, Esq., 

(4) Khan Bahadur Mohd. Abubaker, 

(5) Pestonji F. Jinwalla, Esq., 

Frequently an article is introduced providing for the payment 
of what is called an alternate director in the following form : — 

“The director who is or about to go out of the district of 
Bombay for not less than three months may with the approval of 
the board of directors in writing under his hand appoint any duly 
qualified person to be an alternate director during his absence, and 
such appointment shall have effect and such appointee, while he 
holds office as director, shall be entitled to notice of meetings of the 
directors and to attend and vote thereat accordingly, but he shall 
forthwith vacate office if and when the appointor returns or vacates 
office as director or remove the appointee from office by notice in 
writing under his hand.” 

Note : — See proviso S. 8B of the Amended Act. 

The form for tne appointment of additional directors by a 
special power to the directors is also to be found in some articles as 
follows : — 

“The directors shall have power at any time, and from time 
to time, to appoint any other persons as directors either to fill a 
casual vacancy or an addition to the board, but so that the total 
number of directors shall not at any time exceed the maximum 
fixed as above, and so that no such appointment shall be effective 
unless two-thirds of the directors concur therein, but any directors so 
appointed shall hold office until the next following ordinary general 
meeting of the company and shall then be eligible for re-election.” 

In case of Indian companies managing agencies are generally 
appointed to manage the companies and thus the question of 
ex-officio directors comes m who are nominated by the firm of the 
managing agents. The fiHrm in such a case of the articles runs 
more or less as fofows : — 

“ Bulsara Co., Limited shall be entitled to nominate from time 
to time two directors oi the company so long aa Ril^ra Co., 
Limited are the managing agents of the company and sm^ nomi* 
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Tiees shall not be subject to retirement by rotation and shall not 
Ibe counted in determining the rotation of retirement of directors 
nor shall they be required to have the necessary share qualification. 
The directors so nominated by the managing agents shall be called 
Ex-Offido” Directors. Articles 99, 100 and 105 shall not apply 
to Ex-Ojjicio Directors.” 

Note : — In the above article it should be noted that the articles 99, 
100 and 105 are mentioned which relate to rotation and 
retirement of directors and removal of directors by an 
extraordinary resolution by the company which are not 
made applicable in the case of ex-officio directors nomi- 
nated by the managing agents. See Sec. 871 of the 
Amended Act where it is laid down that notwithstanding 
anything c ntained in the articles of a company other 
than a private company the directors, if any, appointed 
by the managing agent shall not exceed in number one- 
third of the whole number of directors. Also see 
Sec. 83B (2). As to removal of a director see Sec. 86G. 

Table A — Art, 69. The remuneration of the directors shall 
•from time to time be determined by the company in general 
meeting. 

Note : — The usual practice is to fix the remuneration by the 
article itself instead of leaving it open as suggested in 
the above form of the Table A. The form in usual use 
in our Indian Companies is more or less the following : — 

“The remuneration of every director shall be Rs for 

their duties as defined by these regulations. The directors shall 
also be remunerated for any extra service done by them outside 
their duties as defined by these regulations. The directors shall 
also be paid any travelling and other expenses of attending ^d 
returning from meetings of the board (including hotel expenses) 
and any other expenses properly incurred in connection with the 
business of the company.” 

Frequently in this clause words are added to the following 
'eSect : — 

“And the directors shall be paid such further remuneration 
•(if any) as the company in general meeting shall from time to 
time determine; and such remuneration and further remuneration 
ahall be divided among the directors in such proportion and manner 
as the directors may from time to time determine, and in default 
of such determination within one year, equally.” 

fhe above form reserves i>ower to the general meeting for 
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further remuneration to be given as the general meeting ma)^ 
determine in addition to that provided for by the articles. 

With reference to the travelling expenses there are however 
additions made in case of some articles of association more or less^ 
int the following terms : — 

“The directors may allow and pay to any director, who is 
not a bona fide resident in (state the name of the place here) and 
who shall come to (name of place), for the purpose of attending, 
a meeting, such as the directors may consider fair compensation 
for his expenses and loss of time in connection therewith, in addition, 
to his fee for attending such meeting as above specified.” 

Table A— Art, 70. The qualification of a director shall be 
the holding of at least one share in the company, and it shall be 
his duty to comply with the provisions of Sec. 85 of the Indian. 
Companies Act, 1913. 

Note : — It is usual to provide a number of shares, large or small 
in the same form as given above as the qualification of 
directors in the articles of Indian companies. 

POWERS AND DUTIES OF DIRECTORS 

Table A — Art. 71. The business of the company shall be 
managed by the directors, who may pay all expenses incurred in. 
getting up and registering the company, and may exercise all such 
powers of the company as are not by the Indian Companies Act, 
1913, or any statutory modification thereof for the time being in 
force, or by these articles, required to be exercised by the company 
in general meeting, subject nevertheless to any regulation of these 
articles, to the provisions of the said Act, and to such regulations 
being not inconsistent with the aforesaid regulations or provisions 
as may be prescribed by the company in general meeting, but no 
regulation made by the company in general meeting shall invalidate 
^any prior act of the directors which would have been valid if that 
regulation had not been made. 

Note : — In this case the Indian companies usually follow the above 
Table A form with slight variations here and there. It may 
be noted here that the Indian Companies (Amendment) 
Act of 1936 now by Sec. 17 (2) requires that the above 
clause 71 of this Table A shall in any event be adopted 
and if not the articles shall be deemed contain this clause 
or clauses identical with or to the same effect as this 
clause. There is of course no objection to vest in 
directors further powers, provided they do not trespass oa 
those exclusively reserved by the Act to the company 
in general meeting, but these are the min imum they 
should possess. In addition to this frequently the artielea 
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give in detail the powers which the directors are to exercise 
from time to time any additional or extra article in detail 
more or less in the following form : — 

“ Without prejudice to the general powers conferred by 

Article and so as not in any way to limit or restrict those 

powers and without prejudice to the other powers conferred by 
these presents, it is hereby expressly declared that the directors 
shall have the following powers provided they are not exclusively 
vested in the agents by these presents, that is to say, power : — 

(а) To purchase or otherwise acquire any lands, buildings, 
machinery, premises, hereditaments, property, effects, assets, rights, 
-credits, royalties, business and good-will of any joint stock company, 
firm or person carrying on the business of spinning and weaving 
or any other business which this company is authorised to carry 
on, in any part of India. 

(б) To purchase, or take on lease for any term or terms of 
years, or otherwise acquire any mills or factories or any land or 
lands, with or without buildings and outhouses thereon, situate in 
any part of India, at such price or rent, and under and subject to 
such terms and conditions as the directors may think fit; and in 
any such purchase, lease or other acquisition to accept such title as 
the directors may believe or may be advised to be reasonably 
satisfactory. 

(c) To let or lease the immoveable property of the company 
in part or in whole, for such rent, and subject to such conditions 
as may be thought advisable. To sell such portions of the lands 
or buildings of the company as may not be required for the purposes 
of the company. To mortgage the whole or any portion of the 
property of the company for the purposes of the company. 

(d) At their discretion to pay for any property, rights, or 
privileges acquired by, or services rendered to the company either 
wholly or partially in cash or in shares, bonds, debentures or other 
securities of the company and any such shares may be issued eith?jr 
as fully paid up or with such amount credited as paid up thereon 
as may be agreed upon; and any such bonds, debentures, or other 
43ecurities may be either specifically charged upon all or any. part 
of the property of the company and its uncalled capital or not so 
charged. 

(e) To secure the fulfilment of any contracts or engagement 
^entered into by the company, by mortgage or charge of all or any 
of the property of the company, and its unpaid capital for the 
‘time being, or in such other manner as they may think fit. 

(/) To give to any oflScer, or other person employed by the 
-company a commission on the profits of any particular business or 
(transaction, or a share in general profits of the company, and such 
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commission or share of profits shall be treated as part of the- 
working expenses of the company. 

(fir) Before recommending any dividend, to set aside such* 
portion of the profits of the company as they may think fit, to form 
a fund to provide for such pensions, gratuities or compensation; 
or to create any provident or benefit fund in such manner as the 
directors may deem fit. 

{h) To pay or allow dividends or bonuses from time to time 
on all shares held by the company, however acquired. 

(t) Before declaring any dividend, to set aside out of the 
profits of the company such sums (such sums being not less than 
those recommended or approved by the agents) as they may think 
proper, for depreciation or depreciation fund, reserve fund or 
sinking fund or any special fund to meet contingencies, or to 
repay debentures or debenture stock, or for special dividends, or 
for equalising dividends, or for repairing, improving, extending 
and maintaining any of the property of the company; or for the 
welfare and education of the employees etc., of the company; or 
for providing for bad debts and for other purposes, as the directors 
may, in their absolute discretion, think conducive to the interests 
of the company, with powers from time to time to transfer moneys 
standing to the credit of one fund or any part thereof to the 
credit of any other fund; and to divide the reserve fund into 
such special fund as the directors may think fit and to employ 
the assets consisting all or any of the above funds, including, 
the depreciation fund, in the business of the company or in the 
purchase or repayment of debentures or debenture stock; and that 
without being bound to keep the same separate from the other 
assets and without being bound to pay interest on the same. If 
the assets constituting any of the above funds are employed in 
the business of the company, the directors may allow or pay to* 
the credit of such funds interest at sued rate as the directors may 
think proper, but not exceeding 9 per cent, per annum. 

(;) To appoint any person or persons (whether incorporated 
or not incorporated) to accept and hold in trust for the company; 
and property belonging to the company, or in which it is interested 
or for any other purposes; and to execute and do all such deeds 
and things as may be requisite in relation to any such trust and 
to provide for the remuneration of such trustees. 

(k) To accept from any member, so far as may be permissible 
by law, a surrender of his shares or any part thereof, on such terms 
and conditions as shall be agreed. 

(0 To execute in the name and on behalf of the company 
in favour of any director or other person who may incur, or be 
about to incur, any personal liability whether as principal of surety 
for the benefit of the company, such mortgages of the company’a 
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property (present and future) as they think fit; and any such 
mortgages may contain a power of sale and such other powos, 
provisions, covenants and agreements as shall be agreed upon. 

(m) At any time and from time to time, by power of 
attorney or under the Seal of the Company to appoint any person 
or persons, to be attorney or attorneys of the company, for such 
purposes and with such powers, authorities and discretions (not 
exceeding those vested or exercisable by the directors under these 
presents) and for such period and subject to such conditions as 
the directors may from time to time think fit. 

(n) Notwithstanding anything herein contained, to give usual 
commission to the branch firms of the agents* firm or firm m 
which they are interested otherwise, for purchasing cotton, stores 
and other merchandise and selling yam cloth, etc., up-country, and 
bonus or interest in any particular busine^ or transaction of the 
company or a participation in the profits thereof. 

(o) To pay the costs, charges and expenses, preliminary and 
incidental, to the promotion, formation, establishment and registra- 
tion of the company. 

(p) To delegate to any or more of them or to an outsider 
or outsiders any of the powers vested in them. 

(q) For or in relation to any of the matters aforesaid or 
otherwise for the purposes of the company to enter into all such 
negotiations and contracts, and rescind and vary all such contracts, 
and execute and do all such acts, deeds and things in the name 
and on behalf of the company, as they may consider expedient. 

(r) To sanction and authorise all such matters and things as 
may be necessary, to be done, authorised or sanctioned in and about 
the business and affairs of the company, in absence of the agents, 
caused either by resignation or removal or otherwise, and till such 
other agents be appointed; and in that case to exercise all the 
powers and rights and perform all the duties and obligations ks 
would be exercised and performed in pursuance of these presents 
by the agents of the company, if in oflBce. 

Table A — Art, 72. The directors may from time to time 
appoint one or more of their body to the ofifice of managing director 
or manager for such term, and at such remuneration (whether 
by way of salary, or commission or participation in profits, or 
partly in one way and partly in another) as they may think fit, 
and a director so appointed shall not, while holding that ofiSce, be 
subject to retirement by rotation or taken into account in deter- 
mining the rotation of retirement of directors, but his appointment 
shall be subject to determination ipso facto if he ceases from any 
eause to be a director, or if the company in general meeting resolve 
that his tenure of the ofi^ce of managing director or maiy^r be 
determined. 
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Note -The above form contemplates the appointment of managing 
directors or managers which in case of companies which 
have no managing agents is usually adopted in India 
otherwise special managing agency clauses are introduced 
specifying the powers of such agents and referring to the 
various agreements entered into with them by the company 
in connection with their agencies. 

Table A — Art. 73. The amount for the time being remaining 
imdischarged of moneys borrowed or raised by the directors for the 
purpose of the company (otherwise than by the issue of share 
capital) shall not at any time exceed the issued share capital of the 
company without the sanction of the company in general meeting. 

Note ; — ^The above clause is no doubt a desirable clause to be 
inserted in the articles of association but it is not universal 
in case of Indian companies. In fact one comes across 
same rather rarely. 

Table A — Art. 74. The directors shall duly comply with the 
provisions of the Indian Companies Act, 1913, or any statutory 
modification thereof for the time being in force, and in particular 
with the provision in regard to the registration of the particulars 
of mortgages and charges affecting the property of the company 
or created by it, and to keep a register of the directors, and to 
sending to the registrar an annual list of members, and a summary 
of particulars relating thereto and notice of any consolidation or 
increase of share capital, or conversion of shares into stock, and 
copies of special resolutions and a copy of the register of directors 
and notifications of any changes therein. 

Note : — ^The above clause also simply reiterates as a reminder the 
duties of the directors in connection with mortgages and 
charges which have to be registered under Indian 
Companies Act, otherwise the mortgage or charge becomes 
inoperative. 

Table A — Art. 76. The directors shaU cause minutes to be 
made in books provided for the purpose : — 

(a) of all appointments of officers made by the directors; 

(b) of the names of the directors present at each meeting 
of the directors and of any committee of the directors; 

(c) of all resolutions and proceedings at all meetings of the 
company, and of the directors, and of committees of directors; 
end every director present at any meeting of directora or committee 
^ directors shall sign his name in a book to be kept for that 
purpose. 
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Note : — ^This clause also is a sort of a reminder to the directors 
about their duties to cause proper minutes to be taken in 
books dealing with and defining the said minutes. It is 
generally bodily incorporated in the Articles of Association 
of our Indian companies. The Table A suggests that every 
director present at the meeting of board of directors or 
, committee of directors, should sign his name in a book to 

be kept for this purpose. This requirement is not made 
compulsory in Indian companies, but instead of that a 
paragraph is added to the following effect “and any such 
minutes of any meetings of the directors or of any com- 
mittee, or of the company, if purporting to be signed by 
the chairman of such meeting, or by the chairman of the 
next succeeding meeting, shall be receivable as prima facie 
evidence of the matters stated in such minutes.” 

THE SEAL 

Table A — Art, 76. The seal of the company shall not be 
€Lffixed to any instrument except by the authority of a resolution of 
the board of directors, and in the presence of at least two directors 
and of the secretary or such other person as the directors may 
appoint for the purpose; and those two directors and secretary or 
other person as aforesaid shall sign every instrument to which the 
seal of the company is so afced in their presence. 

Note : — The above form is usually adopted bodily in case of our 
Indian companies. Sometimes the words added are “the 
directors shall provide a common seal for the purpose of 
the company and shall have power from time to time to 
destroy the same and substitute a new Seal in lieu thereof 
and the directors shall provide for the safe custody of the 
seal for the time being.” 

DISQUALIFICATIONS OF DIRECTORS 

Table A — Art. 77. The ofi&ce of director shall be vacated if 
the director : — 

(а) fails to obtain within the time specified in sub-section (1) 

of Section of the Indian Companies Act, 1913, or at 
any time thereafter ceases to hold, the share qualification, 
if any, necessary for his appointment; or 

(б) is found to be of unsound mind by a Court of competent 

jurisdiction; or 

<c) & adjudged insolvent; or 

id) fails to pay calls made on him in respect of shares held by 
him within six months from the date of such calls bemg 
made; or 



682 


INDIAN COMPANIES MANUAL 


ie) without the sanction of the company in general meetings 
accepts or holds any office of profit under the company 
other than that of a managing director or manager or 
a legal or technical advisor or a banker; or 
(/) absents himself from three consecutive meetings of the 
directors or from all meetings of the directors for a 
continuous period of three months, whichever is longer,, 
without leave of absence from the board of directors;: 
or 

(g) accepts a loan from the company; or 
W is concerned or participates in the profits of any contract 
with the company; or 

(0 is punished with imprisonment for a term exceeding war 
months : 

Provided, however, that no director shall vacate his office by 
reason of his being a member of any company which has entered 
i^to contracts with, or done any work for, the company of which 
he is director, but a director shall not vote in respect of any such 
contract or work, and if he does so vote, his vote shall not be 
counted. 

Note : — The above clause is bodily adopted by most of the Indianr 
companies. 

ROTATION OF DIRECTORS 

Table A — Arts. 78. At the first ordinary meeting of the 
company the whole of the directors shall retire from office, and at 
the ordinary meeting in every subsequent year, one-third of the 
directors for the time being or, if their number is not three or 
multiple of three, then the number nearest to one-third shall retire 
from office. 

79. The directors to retire every year shall be those who 
have been longest in office since their last election, but as between 
persons who became directors on the same day those to retire shall 
(unless they otherwise agree among themselves) be determined by 
lot. 

80. A retiring director shall be eligible for re-election. 

81. The company at the general meeting at which a director 
retires in manner aforesaid may fill up the vacated office by electing, 
a person thereto. 

Kotb : — ^The above form as given in Articles 78 of Table A ia 
generally followed but in case of companies with managing^ 

^ agentll a pro\didon is made to the effect that the director 

who retires " is not the nominee of the managing agents.’^ 
This is necessary because retirement by rotation is not 
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to apply to the nominees of the managing agents who are 
ex-^fficio and thus more or less permanent directors. 

With reference to Article 81 as stated above, the Indian 
Companies articles usually have additional words with a view 
provide that in case new directors are to be proposed at a generals 
meeting in place of those retiring by rotation, their names should 
be submitted in advance. In such cases the following words would' 
be used *^and no director shall be elected unless his name shall' 
be submitted two days prior to the meeting.” Some companies 
also add the words “and that they shall be approved by the direc- 
tors.” It is very doubtful whether the last condition of prior 
approval by directors would be valid at law. 

It may be mentioned here that a further article usually is- 
added to provide for the contingency of vacancies occurring and 
the minimum number being exceeded to insert the additional article 
in more or less the following form : — 

“ The continuing directors may act notwithstanding any 
vacancy in their body; (but so that if the number falls below the 
minimum above fixed the directors shall not, except for the 
purpose of filling vacancies, act so long as the number is below the 
minimum).” 

SB. If at any meeting at which an election of directors 
ought to take place, the places of the vacating directors are not 
filled up, the meeting shall stand adjourned till the same day in 
the next week at the same time and place, and, if at the adjourned 
meeting the places of the vacating directors are not filled up, the 
vacating directors or such of them as have not had their places^ 
filled up shall be deemed to have been re-elected at the adjourned 
meeting. 

Note : — ^The above form is usually adopted by Indian Companies. 

Special Note : — Sec. 17(2) provides that articles of companies 
shall in any event he deemed to contain clauses identical with or to 
the same effect as clauses 78 to 81 oj Table A. 

Table A — Art. 83. Subject to the provisions of Secs. 8SA and 
83B of the Indian Companies Act, 1913. The company may from 
time to time in general meeting increase or reduce the number of 
directors, and may also determine in what rotation the increased 
or reduced number is to go out of office. 

The above form seeks to empov^er a general meeting by 
an ordinary resolution to alter the maximum and minimum 
number of directors as laid down in the articles. It- 
should however be remembered that Sec. 83A requires that- 
every company shall have aUeasi three directors and' 
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Sec, 83B(S) lays down that notwithstanding anything con^ 
tained in the articles of a company other than a private 
company not less than two-thirds of the whole number 
of directors shall be persons whose period of office is liable 
to determination at any time by retirement of directors 
in rotation. This does not apply to a company in- 
corporated before the commencement of the Indian 
Companies (Amendment) Act of 1936, where by virtue 
of the articles of the company the number of directors 
whose period of office is liable to determination at any 
time by retirement of directors in rotation falls below the 
two^thirds proportion mention d in this section. 

Table A — Art. 84. Any casual vacancy occurring on the board 
of directors may be filled up by the directors, but the person 
so chosen shall be subject to retirement at the same time as if he 
had become a director on the day on which the director in whose 
place he is appointed was last elected a director. 

JN'ote : — The above form is usually followed by Indian companies. 

It may be added that articles are also inserted empower- 
ing the company in general meeting to remove a director 
other than the ex-officio director because the ex^offido 
directors’ appointment depend on a separate agreement 
with the managing agents. 

Table A — Art. 86. The directors shall have power at any 
time, and from time to time, to appoint a person as an additional 
<iirector, who shall retire from office at the next following ordinary 
general meeting, but shall be eligible for election by the company 
at that meeting as an additional director. 

Note : — ^The above article provides for the appointment of an 
additional director which we have already considered. 

Table A — Art, 86. The company may by extraordinary re- 
solution remove any director before the expiration of his period of 
office, and may by an ordinary resolution appoint another person 
in his stead; the person so appointed shall be subject to retirement 
at the same time as if he had become a director on the day on 
which the director in whose place he is appointed was last elected 
a director. 

Non : — ^The above article is absolutely necessary, and is generally 
incorporated in the articles of association of Indian com- 
panies. Where it is not so inserted, the shareholders 
would not have the power of removing a director. In 
Indian forms however the removal is qualified by the 
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, following words remove any director other than tJie 

director ex-officio!^ These words are added because the 
ex-officio directors being nominees of managing agents, 
under a separate agreement are excluded. 

PROCEEDINGS OF DIRECTORS 

Table A — Art, 90. The directors may elect a chairman of 
despatch of business, adjourn and otherwise regulate their meetings^ 
as they think fit. Questions arising at any meeting shall be decided 
by majority of votes. In case of an equality of votes, the chair- 
man shall have a second or casting vote. A director may, and the* 
secretary on the requisition of a director shall, at any time, summon, 
a meeting of directors. 

88. The quorum necessary for the transaction of the business 
of the directors may be fixed by the directors and unless so fixed 

shall (when the number of directors exceeds three) be three. 

Note : — The above forms are usual in the case of Indian companies, 
except that the quorum is usually fixed by the articles, 
of association of Indian companies. 

Table A — Art. 89. The continuing directors may act not-- 

withstanding any vacancy in their body, but, if and so long as their 
number is reduced below the number fixed by or pursuant to the 
regulations of the company as the necessary quorum of directors, 
the continuing directors may set for the purpose of increasing the 
number of directors to that number, or of summoning a general: 
meeting of the company, but no other purpose. 

Note : — ^We have already considered this form above. 

Table A — Art. 90. The directors may elect a chairman of 

their meetings and determine the period for which he is to hold 
office; but if no such chairman is elected, or if at any meeting 
the chairman is not present within five minutes after the time 
appointed for holding the same, the directors present may choose 
one of their number to be chairman of the meeting. 

Note : — ^The above form is usual. 

With reference to calling of the directors meeting in case of 
companies under managing agencies, an addition is usually inserted: 
in the following form : — 

*^The managing agents may at any time and shall upon the 
request of a director convene a meeting of the director at such, 
place as the managing agents may think fit for the disposal of^ 
business. It shall not be necessary to give notice of meeting of: 
the directors to a director who is not in India. 
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Table A — Art. 91. The directors may delegate any of their 
ipowers to committees consisting of such member or members of 
their body as they think fit; any committee so found shall, in the 
exercise of the powers so delegated, conform to any regulations 
ttiat may be imposed on them by the directors. 

92. A committee may elect a chairman of their meetings; 
if no such chairman is elected, or if at any meeting the chairman 
is not present within five minutes after the time appointed for 
holding the same, the members present may choose one of tbeir 
number to be chairman of the meeting. 

93. A committee may meet and adjourned as they think 
proper. Questions rising at any meeting shall be determined by a 
majority of votes of the members present, and, in case of an 
equality of votes, the chairman shall have a second or casting 
vote. 


Note : — ^The above forms are usually incorporated bodily in the 
articles of association of Indian companies with slight 
variations here and there in the language. Sometimes 
words added to the above article 91 are “ any committee 
so formed shall in exercise of the powers so delegated 
conform to any regulations that may from time to time 
be imposed upon it by the directors.” A further article 
is frequently added as follows : — 

“The meetings and proceedings of any such committee when 
•consisting of two or more members, shall be governed by the 
provisions herein contained for regulating the meeting and pro- 
•ceedings of the directors so far as the same are applicable thereto 
and are not superseded by any regulations made by the directors 
•under the preceding clause. 


Table A — Art. 9i. All acts done by any meeting of the 
•directors or of a committee of directors, or by any person acting 
as a director, shall, notwithstanding that it be afterwards discovered 
that there was some defect in the appointment of any such directors 
•or persons acting as aforesaid, or that they or any of them were 
<lisquaiified, be as valid as if every such person had been duly 
4ippointed and was qualified to be a director. 


I'lora : — The above is a ^ying clause most necessary in order to 
avoid the confusion which may be caused through any 
irregularity practised in the Board meeting innocently and 
which may be discovered sometime later when the position 
may have been entirely altered. This form is also usually 
bodi^ incorporated in the articles of association of our 
Indian companies. ^ 
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Frequently a provision is made for a resolution in writing 
-signed by the directors to be followed as if it were a resolution of 
A meeting of the board of directors itself. Whatever may have 
been said as to the desirability of giving such powers, they are 
valid and binding if the Articles provide for them. The form in 
which this article runs as follows 

“A resolution in writing, signed by all the directors shall be 
4M valid and effectual as if it had been passed at a meeting of 
<lirectors duly called and constituted.” 

With reference to registration of directors, articles are usually 
to be found in the articles of association of the Indian companies. 
They run in more or less the following form 

“A director may at any time give notice in writmg of his 
wish to resign by delivering such notice to the company, and there- 
upon his office shall be vacated.” 

Frequently an Article is also added to the effect that the 
register of directors should be maintained as provided by Sec. 87 
of the Indian Companies Act, 1913. This is one of the Articles 
which serves to remind the directors as to what they have to do 
under the Act which runs in the following form 

“The company is to keep at its office a register containing 
the names and addresses and occupations of the directors and is 
to send to the registrar of companies, a copy of such register and 
shall from time to time notify to the registrar any change tlut 
takes place in such directors, as required by Sec. 87 of the Act.” 



CHAPTER XII 


Office Routine and Procedure Re. 
Directors’ Meetings 

General Office Work 

As the principal executive officer, the secretary, has 
to carry out the instructions of the board and, for that 
purpose, has to attend to the correspondence on behalf of 
the company which he generally signs as the agent of the 
company. The secretary, for this purpose, should see 
that the instructions on which he acts are clear and tO' 
the point. He has no right to act contrary to his instruc- 
tions, even though he may think that course to be necessary 
in the interests of the company. On all important 
questions he should constantly consult his board or the 
committee entrusted with the particular department. Even 
on matters on which he is allowed a discretion it is safe 
to consult the chairman in case of any doubt or difficulty. 
With regard to the general office work he has to see 
that the same is properly distributed among the various 
departments and that each departmental manager is made 
responsible for the result. He has to exercise general 
supervision here as well as to give general directions in 
the conduct of the work of the company, of course 
under orders and sanction of the board of directors, or 
one or other of the executive committees. In small 
companies he has to manage the whole office establishment, 
as in such cases the offices of the secretary and the 
manager are generally merged in one person. 

In case of a newly-incorporated company, he has to 
supervise the filing of the necessary documents and to 
assist in the conduct of business at the various board 
meetings held. In case his services are eng a^ ^ before 
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ificoiporaition, hie appointmeot will be eii6 pro-tem wiiii[& 
ie to be duly oonfiraied after incorporation. He should 
see the name of the company displayed outcdde Hs ofioe 
premises in prominent letters with the word “ Limited ” 
added to it, in case the same is a limited company. On 
the other hand the newly-appointed secretary to an old 
established company, in place of a retiring officer, will 
find his work to be easier with precedents to follow. In 
the case of a new company his capacity for organization 
of the office will be fully exercised, whereas, in a going 
concern he will find a system of organization already at 
work. All he has to do in the latter case is to follow 
precedents whenever they appear to be sound and offer 
suggestions for alteration and improvements wherevet 
necessary. All letters received should, as far as possible, 
be opened in the secretarial office, either by the secretary 
or his immediate assistant, and then sorted and distributed 
to the proper departments for attention. All important 
letters should be attended to by the secretarial staff itself 
after obtaining information or explanations necessary from 
the department or departments interested. 

With regard to the accounts department the work 
here will no doubt rest in the first instance with the 
accountant of the company, who is a specialist in his 
branch of work, and all that the secretary can do here is 
to exercise a sort of general supervision. He should obtain 
figures from the accountant from time to time with 
regard to the purchases, sales, and expenses, as well as 
figures showing the progress or otherwise of profits, bad 
debts, total financial commitments and resources of the 
business. These figures are to be placed before the board 
from time to time in order to keep them in close touch 
with the results. 

Early Company Work and the Secretary 

In connection with the early company work of a 
newly incorporated company, it need only be added thatj 
the various incidents as to preparation of the pnrapectus^ 
44 
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consideration of the applications, allotment of shares, 
filing of the various documents and forms, as well as the 
entries in the various subsidiary books regarding these, 
as discussed in the previous chapter, are to be attended 
to by the secretary. He has also to attend to the share 
transfer work. Here it may be noted that in cases of the 
death of a member or shareholder, a note should be placed 
in the register of members as to the death. He should 
also call for the probate for inspection from the personal 
representative of the deceased and endorse on it the date 
of production. The executors or administrators acquire 
in law the right to transfer or transmit shares, and when 
transfers are made by them the secretary should satisfy 
himself as to their legal status. Till that is done the 
shares should be allowed to stand on the register of members 
in the name of the deceased member. The company 
law forbids any notice of trust being entered on the 
register. The secretary should not therefore enter the 
name of the executor or trustee as such on the register. 
If the executor or the trustee gets the shares transferred 
in his name in his personal capacity as a shareholder, 
the same may be done, as that course makes the executor 
or administrator personally liable for the obligations 
arising from such a holding. In case where shares are 
held by two or more parties as joint owners, the secretary 
need only record the notice of death on satisfying himself 
on that head, as the survivors become the owners of the 
share on the death of a joint holder. In case a shareholder 
dies abroad, the secretary should obtain a statutory declara- 
tion of death certified by the British Consul of the 
place where the death occurred. In case of the marriage 
of a female shareholder a written declaration of marriage 
duly signed, together with her married name should be 
obtained and noted on the register of members. In case 
of the lunacy of a shareholder, where a committee has 
been appointed the order of the Court should be called 
for inspection and the fact noted on the register. In case 
where a joint stock company purchases shares and wishes 
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to be placed on the register of shareholders, the secretary 
should ascertain from the memorandum of such a company 
whether the said company has a right to purchase shares. 
In case of insolvency of a shareholder, the official assignee 
in India or the Trustee in Bankruptcy in England, should 
be called upon to produce the original order of appointment 
and on inspection a note should be made of it on the register. 

Preparation and Work re. Board Meetings 

The board meetings of directors may be held as 
frequently as the directors may in their opinion think 
necessary and convenient to hold in the interests of the 
company. The secretary should carefully study the articles 
of association of his own company and strictly follow 
the procedure laid down there. Proper notices as to the 
meetings should be sent to each and every director, and 
in the case of committee meetings, to every member of 
the committee. This is very important, as it has been 
held that failure to send such a notice to a single director 
entitled to attend at such meeting will invalidate all 
business that is done or considered on that occasion. In 
some companies the practice is to fix certain dates, or 
week days, in advance, on which the board meetings are 
to be held, whereas in others, the secretary in consultation 
with the chairman fixes the same. To the notice conven- 
ing the board meeting, a slip is frequently attached 
showing the date of the meeting, as well as the name of 
the director, which the director concerned is requested to 
hand to the clerk at the entrance of the board room for 
convenience of recording his attendance, both in the 
directors’ attendance book, and in the board minute book. 
These notices are made out in the following form : — 

THE BOMBAY SPINNING AND WEAVING COMPANY, LTD. 

51, Hornby Road, 
Bombay, 15th June, 1937. 

Dear Sir, 

I beg to inform you that a meeting of the Directors of the 
company will be held at the Registered Offices of the company 
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on Hiursday, the 22nd instant at 5 p.m., (S. T.) when your presence 
fe requested. 

Yours faithfully, 

J. Fernandez, 

Secretary. 

To 

Sir Solomon Issac, Kt., 

The Reclamation, 

Bombay. 

The following business is to be transacted : — 

(1) General, 

(2) Consideration of the Report of Works Committee re. 
proposed additions. 

Hie Agenda 

The secretary should next see that the board room 
is properly arranged on the date fixed for the meeting 
and all figures, documents, papers and books, which are 
likely to be wanted for the purpose of the meeting, are 
kept on a side-table in proper order. He should prepare 
the agenda i.e., the list of business to be done at the 
meeting. The items on the agenda should be arranged in 
their order of importance, preferably in consultation with 
the chairman or one of the most active directors. This 
agenda may be prepared on loose sheets of foolscap 
paper, a copy of each of which is placed in front of the 
seat of each of the directors. The chairman’s copy, as 
well as the one retained by the secretary, should have 
a wide margin on the left with sufiBcient space left between 
each item of the agenda. This is done with a view to 
enable both these functionaries to take careful notes of 
the proceedings to which it refers in front of the 
appropriate item on the agenda. The secretary should 
take care not only to see that his own notes are ample, 
but that the chairman also takes down full notes of the 
proceedings. This is done with a view to enable the 
secretary to produce the chairman’s notes when the 
minutes of the previous meetings come for confirmation 
in case at the next meeting, any objection or doubt is 
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raised by one of the directors as to the accuracy of the 
record as taken down by the secretary. The secretary 
should preserve both his own as well as the chairman’s 
notes in a separate file after the fair minutes are written 
out in the minute book. 

Form of the Agenda 

The form of a board meeting agenda varies according 
to the nature of the business which has to be placed 
before the board at each meeting as arising in the regular 
course of the career of the company concerned. The first- 
and the last item invariably recur in almost every board 
meeting agenda, except that of the first meeting, tnz., 
Read minutes of the previous meeting,” and “ Fixing of 
the date of the next meeting.” The agenda of the first 
board meeting of a joint stock company will appear in a 
form similar to the one given below : — 

AGEND.\ 

of 

Board Meeting, Thursday, 22nd June, 1937, to be held at the 
Registered Office of the Company. 

1. Incorporation of the company, solicitor to report on same. 

2. Election of Chairman and Direptors. 

3. Appointment of officers, viz., the secretary, the manager, 
managing agents and the accountant. 

4. Approval of the draft prospectus and consideration of 

its issue. ' 

5. Fixing of the date of the next board meeting. 

The agenda of a board meeting held right in the midst of 
the busy life of a successful joint stock company will exhibit items 
according to the following form : — 

AGENDA 

of 

Board Meeting, Thursday, 22nd June, 1937, to be held at ths 
Registered Office of the Company. 

1. Minutes of the last meeting. 

2. Bank pass book and cash account as prepared by the 
accoimtant to be submitted for approval. 

3. Trading retifrns for the quarter as prepared by the general 
manager to be submitted. 
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4. Resignation of Mr. Rodrigues, a director, to be considered. 

5. Report of the transfer committee to be submitted for 
adoption. 

6. Correspondence re. J. Dayabhai & Co.’s claim to be 
submitted for further directions. 

7. Date of the next meeting. 

The Minutes 

At the close of the meeting, or as soon after as possible, 
the secretary should proceed to draft the “minutes” 
of the meeting. Great care has to be taken here to see 
that the draft represents as accurate a record as possible, 
because when once passed and signed by the chairman of 
the same or of the next succeeding meeting, the minutes 
shall constitute evidence of the proceedings. The Indian 
Companies Act, 1913 (Sec. 83) lays down that “every 
company shall cause minutes of all proceedings of general 
meetings and of its directors to be entered in books 
kept for that purpose.” It further enacts that “ until the 
contrary is proved every general meeting of the company, 
or meeting of directors in respect of the proceedings 
whereof minutes have been so made shall be deemed to 
have been duly called and held, and all proceedings had 
thereat to have been duly had, and all appointments of 
directors or liquidators shall be deemed to be valid.” 
The language of the section quoted here will impress the 
reader with the importance of seeing to the accuracy of 
the record. The law insists on at least one minute book 
being kept, though in actual practice it is found convenient 
to keep separate books not only for the board and share- 
holders’ meetings respectively, but in cases where the- 
board is divided into committees, a separate minute book 
is maintained for each of the committees. The general 
minute book is open to the inspection of members but 
the directors’ minute book, which records the proceedings 
dealing with the internal management, is not open to 
members and is thus provided with a lock and key in the 
case of many important companies. The minute books 
should be made of faint ruled foolscap papers, with a 
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broad margin on the left, and an alphabetical index at 
the beginning or at the end. Each minute entered in 
these books is consecutively numbered abbreviated in the 
margin and indexed. The minutes should be written in 
the order in which the business was dealt with at the 
meetings. Minutes are written in various forms, but the 
one which is the best to be followed is that which includes 
narration as well as conclusions. To make this clear it 
may be mentioned that minutes are divided roughly into 
two classes, viz., (1) minutes of narration and (2) minutes 
of conclusions. It is the practice with some draftsmen 
to record only conclusions in the form of the resolutions 
passed. This is hardly a course to be recommended, even 
though this form of record may answer the legal require- 
ment. What should be aimed at by a good draftsman 
is a complete narrative of what actually occurred at a 
meeting in a brief and compact form, which takes note 
of all important items of the proceeding without making 
the same needlessly lengthy or cumbersome. If that is 
done, no inconvenience or doubt is felt, when, after a 
number of years, a reference to the record of proceeding 
at some prior meeting is necessitated. In short a good 
minute speaks for itself. It does not ^ve rise to 
confusion. Even an outsider on perusal gets a full and 
complete idea as to what actually occurred at the 
meeting in question. 

The minutes of each meeting should be kept separate 
and should commence on a fresh page. They should be 
headed with the number, date and nature (board or 
shareholders meeting) of each meeting. The narration 
should then state in order what actually occurred, which 
should be concluded- with the actual resolution, if any, 
passed. This resolution should be recorded in full and 
in the exact wording in which the same was passed. The 
best course to be followed here is to request the person 
who proposes a resolution to hand the same over in writing 
to the chairman. This oripnal writing should, when 
passed, be copied in the minute book. In case of formal 
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resolutions passed at board and general meetings, the 
secretary is frequently requested to draft the same out. 
Great care, skill and a good knowledge of the principles 
of company law and practice is required in this branch 
of secretarial work. In case of resolutions involving 
intricate questions of law, such as those required to be 
jjassed in order to give effect to the alteration, reduction 
or reorganization or capital, etc., the secretary should 
call for legal assistance. The minutes in law are evidence, 
until the contrary is provided, that the meetings to which 
they refer were duly held and that the proceedings as 
recorded in them were correct. It will thus be seen that 
after the minutes are confirmed and signed the secretary 
has no right to alter them on his own responsibility. We 
shall now take up a few examples from the agenda of 
the board meeting given on pages 693, 694 and see how 
the minutes of the same are recorded. 

The Minute Book 

The fifteenth meeting of the board of directors was 
held' at the registered office of the company on Thursday, 
the 22nd of June, 1937, at 4 p-m. {S. T.) 

There were present : — 

Mr. Dorab Saklat, in the chair, 

Rao Saheb T. Rangnekar, 

Mr. William, 

Mr. Abdul Karim, 

DIRECTORS 

'In attendance : — 

Mr. D. Bhabha, Secretary, 

Mr. Raghunath Rao, Accountant, 

Mr. Dobson, Manager. 

65. The minutes of the last meeting held on 

2nd June, 1937, were read, approved as correct 
and signed. 

Cash Statements The secretary produced the Bank Pass Book 
ways and means and a statement showing an abstract of cash 
receipts and pa 3 Tnent 8 during the fortnight 
ending on the 14th instant. It showed a 
balance of Bank of Rs. 201)00 and in hand 
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Trading Returns. 
67. 


Besignation. 68. 


Report of Trans- 
fer Committee. 
69. 


of Rs. 1,250. The statement was duly checked 
and formally approved. 

The statement as to the Trading Returns 
was next submitted which showed a turnover 
of Rs. 80,000, during the fortnight. This as 
compared to the turnover of the immediately 
previous fortnight was in excess by Rs. 5,000, 
but showed a decline when compared to the 
corresponding fortnight of the three previous 
years. The manager explained that this was 
due to the shortage of available stock as well 
as of the general rise in prices. The explana- 
tion was considered satisfactory and returns 
were duly approved. 

The resignation of Mr. Rodrigues, one of 
the directors, dated 11th May, 1937, was next 
submitted for consideration. It was suggested 
by Mr. Rangnekar that Mr. Rodrigues should 
be requested to reconsider the same. Mr. 
Dobson stated in reply that he had met 
Mr. Rodrigues the same morning at the 
latter’s residence with the same object, but 
Mr. Rodrigues’ decision was final, as he was 
acting on the advice of his physician, who had 
ordered a complete rest and a change for at 
least a year. 

It was therefore resolved : — ^that the resig- 
nation of Mr. Rodrigues, a director of this 
company, dated 11th May, 1937, is hereby 
accepted by the Board with regret and is to 
take effect from this date. The Board how- 
ever takes this opportunity to place on record ' 
its appreciation of the services of their 
colleague and wishes him complete recovery. 

The secretary was directed to convey this 
expression of the Board’s appreciation to 
Mr. Rodrigues. 

The report of the transfer committee, as 
recorded in that committee’s minute book, 
was next considered. It showed that applica- 
tions were received for tranter of 50 ordinary 
shares from five shareholders, all of which, 
except one from Mr. B. Jonathan, were duly 
accepted and the transfers given due effect 
to. It was unanimously resolved that the 
scud report be adopted in full. 
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Dayabhai & Co.’s 
Claim. 70. 


Next Meeting. 
71. 


The secretary next produced further corres- 
pondence regarding Messrs. Dayabhai & Co., 
who insisted on claiming the full amotmt of 
Rs. 15,000, for the alleged breach of contract 
for purchase of cotton on our part. The 
secretary was directed to write finally stating- 
that the said claim was inadmissible. 

The next meeting was fixed to be held at 
the company’s offices on the 5th July, 1937. 


Chairman’s initials, D. S. 

Meetings of Directors 

Directors are defined by Sec. 2(5) of the Indian Com- 
panies Act of 1913 as including “ any person occupying the 
position of a director by whatever name called Another 
section vis., Sec. 83A makes it compulsory for every 
public company to have at least three directors and Sec. 
83B lays down that in default of and subject to any re- 
gulations in the articles of the company, other than a 
private company, the subscribers of the memorandum shall 
be deemed to be the dirtctors of the company until the 
first directors shall have been appointed. Thus, if the 
company has not appointed directors of the company, as 
is usually done by mentioning them in the articles of asso- 
ciation, the subscribers of the memorandum are to act as 
directors. In such cases the regular directors shall have 
to be appointed by the members in general meeting. In 
connection with these appointments it should be remem- 
bered that Sec. 83B (2) lays down to the effect that 
in a company other than a private company not le8» 
than two-thirds of the whole number of directors shall be 
persons whose period of office is liable to determination ait 
any time by a retirement of directors in rotation. This 
does not apply to companies incorporated before the com- 
mencement of the Indian Companies (Amendment) Act 
of 1936 where by virtue of the articles of the company the 
number of directors whose period of office is liable to deter- 
mination at any time by retirement of directors in rotation 
/alls below the two-thirds proportion. The casual vacancies 
occurring among the directors may be filled up by the 
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directors, but persons, so appointed, shall be subject to 
retirement at the same time as if he had become a director 
on the day on which the director in whose place he is 
appointed was last appointed a director. It will thus be 
seen that the company law expects that a board of directors 
in case of a public company should control and manage 
the affairs of the company subject, of course, to the powers 
given to them under the articles of association and also 
implied by the nature of their appointment. 

Summary of Important Points 

In connection with the board meetings the following: 
points must be noted : — 

1. The directors must act as a board and a single 
directors as such has no power to bind the company 
unless given a special delegation under the constitution of 
the company. 

2. Proper notice should be given of the board meet- 
ing to all the directors unless the dates of meetings are 
prearranged and the articles do not specifically provide for 
notice. 

3. The board must act with a quorum and the 
quorum must be properly constituted. 

4. Unless specially authorised by the articles in 
certain specific case to decide questions by circulars, the 
directors must meet and decide questions by resolutions. 

5. There must be a chairman present at the meeting 
or one must be appointed. 

6. Every director has one vote unless the articles 
otherwise provide. 

7. The directors may divide their function and 
delegate them to committees when so authorised by the 
articles of association. 

8. In connection with the minutes the directors must 
see that the minutes form a proper record of the meetings 
they have attended and while confirming or passing the 
minutes only those who were present at the meeting of 
which minutes were being considered can vote. 
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9. The directors have a right to inspect the minute 
books and may not be prevented from so doing unless 
where it is proved to the satisfaction of the Court that 
there are no reasonable grounds for inspection or when 
they are not acting bona fide and in the best interests of 
the company (i2. v. Hampstead B. C., (1917) 116 L. T. 
HU). 

l>irectors Must Act as a Board 

It is the first principle of company law that the 
directors can only validly act when assembled at a board 
meeting unless of course where the articles by special 
provision permits the directors to pass resolutions by cir- 
culars {D’Arcy v. Tamar Hill Railway Co., (1867) L. R. 2 
Ex. 158). In connection with the articles of associaticm 
that authorise the directors to pass resolutions by circu- 
lars, it may be noted that the stock exchanges of London 
and Bombay object to such regulations and refuse to grant 
a quotation to public companies who take such powers in 
the articles. The board, while acting, must possess the 
proper quorum because any business done by a 
number less than the quorum will have no legal 
effect. In one case where the articles laid down 
that the minimum directors’ number shall be four 
and also that the three directors shall be a quorum, 
it was held that there cannot be a valid quorum which is less 
than the specified minimum number of directors which 
should constitute the board {In Re. Sly Spink & Co., (1911) 
2 Ch. 430). Generally the articles also provide for a 
certain share qualification in which case the directors 
appointed must acquire the qualification within the time 
laid down by the articles or by the Companies Act, which- 
ever is applicable to the case of the company, otherwise 
their appointments after the expiry of such time shall be 
wacated. Again where the election of the director himself 
is invalid the director may provide for his qualification 
share by joint holding, unless articles provide for a separate 
folding {Dunster’s Case Be. Glory Paper MUU, (1894) 
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3 Ch. 478) . Even where the director holds shares as an. 
exeoutors that will be good qualification unless the articles 
provide that the shares shall be held by him “ in his own 
right” {Grundy v. Briggs, (1910) 1 Ch. 444). The direc- 
tors cannot accept their qualification shares as a presefit 
from promoters or vendors {Hay’s Case, (1875) 10 Ch. 
593). Under Sec. 85 of the Indian Companies Act if 
the director does not acquire his qualification within two 
months, or any shorter time that may be provided for in 
the articles after his appointment, not only his office will 
be vacated, as we saw' above, but if such an unqualified 
person acts as a director of the company after the expiiy' 
of the said period, he is liable to a fine not exceeding 
Rs. 50 for every day after the expiration of the said' 
period. However, even though there may be irregularities 
in the constitution of the board it is held in {Changamal 
V. Provincial Bank Ltd., (1914) 1. L. R. 36. All. 412,. 
that an allotment made by an irregularly constituted, 
board is prima facie invalid but that this fact may some- 
times be cleared if the articles of association of the com- 
pany provided for the validation of an act done by a 
de facto director in a bona fide manner. In another 
Indian case, viz., {Hope Mills Ltd. v. Sir Cawasji J. 
Readymoney, (1911) 13 Bom. L. R. 162), it was laid down 
that as between the company and the third person having 
no notice to the contrary the directors de facto are directors' 
de jwe. Even if a director pledges his share by a blank 
transfer that will not disqualify him {Pulbrook v. Richmond 
Consolidated Mining Co., (1878) 9 Ch. D. 610). The 
director who acts without qualification in breach of the 
requirement of the Act is also likely to be prevented by an 
injunction restraining hiin from acting and is also liable' 
to refund the fee paid to him by the company by mistake 
while he so acts {In Re. Bodega, (1904) 1 Ch. 276). The 
general principle of course is that the outsider is entitled 
to assume that the domestic affairs of the company are 
properly conducted {Royal British Bank v. TurquandL,. 
(1856) Q E. & B. 327). 
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The further requirement is that under Sec. 91B 
of the Indian Companies Act, 1913 a director cannot vote 
on any contract or arrangement in which he is either 
directly or indirectly concerned or interested nor shaJl Ms 
presence count for the purpose of forming a quorum at 
the time of any such vote; and if he does so 
vote his vote shall not be counted. This of course 
applies to a public company and not to a board 
constituted under a private company arrangement. Now 
as the quorum of a board of directors has to be made 
up of those who are qualified to vote, the interested direc- 
tors cannot be counted in the quorum (YuHl v. Greymouth 
Point E. B. & C. Co., (1904) 1 Ch. 32). Here if two 
directors are interested in a particular transaction, the 
objection that they cannot vote or cannot be counted in 
the quorum cannot be removed by splitting up the reso- 
lution and each director voting on the part affecting the 
other, nor would it do to reduce the quorum for Ihe pur- 
pose of enabling those not interested to pass the resolu- 
tion {North Eastern Insurance Co., (1919) 1 Ch. 198). 

We have seen that a single director cannot act, but 
if regulations authorise, the directors can delegate some 
one or more of their number, such as the managing direc- 
tor, to exercise some of the powers of the board. The 
powers, of course, must be express, as otherwise the 
maxim of agency law viz., delegatus non potest delegare 
meaning that a delegate or an agent cannot delegate his 
authority to someone else will apply {Howard’s Case, 
(1866) 1 Ch. 561). The committee may consist of one 
person or more than one person because it means one or 
more to whom the powers are committed {Taurine Co., 
(1884) 25 Ch. D. 118). 

Notice of Board Meetings 

The other point to be clearly noticed is that unless a 
notice has been given to all the directors a meeting of 
directors is not considered to be duly convened {Young v. 
Ladies’ Imperial Club, (1920) 2 K. B. 523 C. A.). The 
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■secretary is the correct person to convene a meeting of 
a board of directors but a single director may, in the 
absence of special regulations, summon a meeting of direc- 
tors which seems to be the common law rule {Bhvtt v. 
Fellowes, (1843) 3 Curt. 680). If notice is not given and 
in consequence of that some directors are not able to be 
present, the proceedings will be invalid {Harben v. PhU- 
lips, (1883) 23 Ch. D. 14). It has however been held that 
there is no duty to send a notice to a director abroad or 
to one who is travelling about without known address 
(Halifax Sugar Refining Co. v. Francklyn, (1890) 62 
L. T. 564). In another case it was held that where the 
only two directors of a company meet casually one direc- 
tor cannot treat the meeting as a board meeting against 
the consent and wishes of the other (Barron v. Potter, 
(1914) 1 Ch. 895). Directors cannot waive their 

right to a notice (Portuguese Consoliadated Copper 
Co., Steele’s Case, (1889) 42 Ch. D. 160). The 
notice should be so given as to give a reasonable 
time, but generally this is determined by the custom 
and practice prevailing in each company if the regula- 
tions themselves do not lay down the period (Broume v. 
La Trinidad, (1887) 37 Ch. D. 1.). If a notice is given 
as a peremptory notice with the deliberate idea of ex- 
cluding certain directors, it would be invalid because the^ 
'Court will always interfere and prevent such wrongful 
exclusions (Homer Gold Mines, (1888) 39 Ch. D. 546; 
PuVbrook v. Richmond Consolidated, (1878) 9 Ch. D. 
610). The objection of a notice not being given should 
be taken as soon as this fact comes to the notice of the 
■director aggrieved. (Browne v. La Trinidad, (1887) 37 
Ch. D. 1.). When a notice is given it is usual to state 
particulars of the business to be done, but it is not com- 
pulsory unless the articles require it for the simple reason 
•that directors being a selected body are expected to attend 
every meeting (La Compagnie de MayvUie v. Whitley, 
<1896) 1 Ch. 788). 

There are however occasions where the directors have 
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fixed certain specific days of the we^ or month foriiold- 
ing meetmgs e,g., the first and third Monday of the month. 
In these cases it is not strictly necessary for the notices 
to be mnt to them, though in actual practice it is usual 
and desirable to send notices by way of reminders wi^, 
if possible, an agenda. At a board meeting it is not 
necessary for directors to follow the order of the agenda 
and they can take their business in any order they like 
{Crawley & Co., (1889) 42 Ch. D. 209). 

Quorum of a Board of Directors 

For joint stock companies it is usual to fix a quorum 
in the articles. A quorum, of course, means the minimum 
number competent to transact business and vote without 
which the resolutions will not be valid {Greymouth Point 
E. R. & C. Co., (1904) 1 Ch. 32). Where the articles 
have fixed a minimum number of directors a number 
smaller than that cannot act, unless power is given in the 
articles to act notwithstanding vacancies {Alma Spinning 
Co., (1881) 16 Ch. D. 681). 

Where no quorum is fixed by the articles the direc- 
tors must act on the footing that all directors must be 
summoned and majority must be present {York Tram- 
ways Co. V. Willows, (1882) 8 Q. B. D. 685). Where the 
articles provide a quorum that of course must prevail 
but when such a provision is made but controlling power 
is vested in governing directors jointly they must all join 
in exercise of such powers {Perrott and Perrott Ltd. v. 
Stephenson, (1934) Ch. 171). In one case it was held that 
where no quorum is specified in the articles the number 
usually acting will constitute the quorum {Lyster’s Case, 
(1867) L. B. 4 Eq. 233). There is no objection to the 
articles permitting one director to be a quorum though a 
single director cannot constitute a meeting (Be. Fire-proof 
Doors Ltd., (1916) 2 Ch. 142; Sharp v. Dawes, (1876) 
2 Q. B. D. 26 C. A.) and this is the case where there is 
powe^ to delegate to a committee of one. In another case 
where though the quorum fixed was three and a seal was 
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affixed by two on a mortgage deed, it was held that the 
mortgagee, as the third party having no notice of irregu- 
larity, was entitled to treat the deed as valid (County of 
Gloucester Bank v. Budry Merthyr & Co., (1895) 1 Ch. 
029). In another case where a board of directors made 
up of two refused to attend meeting to consider the transfer 
•of shares and it was found that it was done deliberately 
with a view to prevent such transfers, the Court ordered 
the company to register the transfer on the ground that 
the shareholder had a property in the shares which he has 
the right to dispose of subject only to the express restric- 
tions in the articles (In Re. Copal Varnish Co., (1917) 
2 Ch. 349). The quorum of course means the minimum 
number competent to transact business and vote. . 

The chairman has to see that not only the quorum is 
present when the work is started, but that it is present all 
throughout the meeting. A quorum is the minimum 
number fixed according to the constitution of a company, 
as represented by its articles of association; or in the 
absence of any provision in the articles to that effect, 
the quorum is the majority of directors who are 
capable of meeting and passing resolutions (Attorney 
General v. Davy, (1745) 2 Atk. 212). In case of joint 
stock companies articles usually provide for quorum 
both in connection with the board of directors’ meetings 
as well as that of the meetings of the company and they 
must be in that case strictly followed. Otherwise any 
resolution passed at the meeting would be invalid (How- 
beach Coal Co. v. Teague, (1860) 5 H. & N. 151; in Be. 
Cambrian Peat Co., (1874) 31 L. T. 773). It has also 
been held that the consent of every member of the com- 
pany separately given will not have the effect of a resolu- 
tion passed at a meeting (Be. George Newman <fe Co., 
(1895) 1 Ch. 674), though of course the presence of all 
the members of the company at a meeting will r^ularise 
any resolution passed, even in case there has not been a 
notice sent to call the meeting or the notice does not con- 
tain a statement as to the purpose for which it is called 
46 
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{Express Engineering Works, (1920) 1 Ch. 466). In one 
case of a class meeting of shareholders it was held that 
where only one person held all the shares of that class, 
the resolution requiring consent is satisfied by getting same 
in writing and signed by that one shareholder or member. 
Thus virtually speaking one shareholder constitutes a 
meeting in spite of the common law rule which wants at 
least two to constitute a meeting and a paper signed by that 
shareholder with a resolution which is required to be 
passed is considered sufficient {East v. Bennett Bros., 
(1911) 1 Ch. 163). In case of directors if no quorum is. 
prescribed by the articles a majority of the board will 
form a quorum {York Tramways Co. v. Willows, (1882) 
8 Q. B. D. 685). It is, however, held in another case 
that a quorum can be established by the practice of the 
board {Regent’s Canal Iron Works, (1867) W. N. 79; 
Lyster’s Case, (1867) 4 Eq., 233). Frequently articles 
incorporate a clause to the effect that the continuing direc- 
tors may act notwithstanding vacancies in which case, evea 
a number less than the minimum number prescribed as 
quorum can act and bind the company {Scottish Petroleum 
Co., (1883) 23 Ch. D. 413). In one case where, though 
the articles fixed a minimum number, as well as the maxi- 
mum number and stated that no less than the minimum 
number were to act, and at the same time the articles 
nominated only two directors, it was held that these two 
cannot act until a complete board of minimum number of 
directors as required by the articles was formed {Re. Sly 
Spink & Co. Re, Hertslet’s Caise, (1911) 2 Ch. 430). Those 
directors who are not entitled to vote because they are 
personally interested in the question of the quorum or for 
any other reason, cannot be counted in the quorum {YuaII 
V. Greymouth Point Elizabeth R. & C. Co., (1904) 1 Ch. 
32) . It has also been held that if a resolution is specially 
passed with a view to reducing the quorum, excluding those 
not interested in the passing, of it will be invalid, {North 
Eastern Insurance Co., (1919) 1 Ch. 198). In the same 
case it was decided that if two directors are interested in iu 
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transaction which the board is considering, the objection 
will not be removed if the resolution is split and each 
director votes only on the part affecting the other. 

VOTING BY DIRECTORS 
Directors must meet 

Looked at from the stand-point of efficient organiza- 
tion, the directors must meet in order to arrive at an accu- 
rate decision after hearing all sides of the case, and 
though L. J. Fry in (Portuguese Copper Mines, (1889) 
42 C/t. D. 160) , suggested that, without meeting the directors 
cannot think, but there is no objection in law if the 
articles provide that a letter signed by all or a majority 
of the directors shall have the same effect as the rewlution 
of the board. But, in absence of such an article the 
directors must meet (D’Arcy v. Tamar Hill Railway Co., 
(1867) L. B. 2 Ex. 158). Where however the directors are 
imable or unwilling to meet or perform their duties or 
exercise their powers for want of quorum or other reasons 
the general meeting can step in and do that (Barron v. 
Potter, (1914) 1 Ch. 895; Foster v. Foster, (1916) 
1 Ch. 532). In such cases when there is no governing 
body capable or willing to exercise the function of 
carrying on the business of the company they can also 
appoint a receiver and manager (Featherstone v. Cooke, 
(1873) 16 Eg. 298; Trade Auxiliary Co. v. Vickers, (1873) 
L. B. 16 Eg. 298) . In case anything is done at an irregular 
board meeting but if a regularly constituted board 
meeting ratifies and conforms same, that will be valid ah 
initio (Portuguese Consolidated Copper Mines Co., (1890) 
45 Ch. D. 16). 


Chairmau Neciessary 

His Election : — The first business of every meeting is 
to elect a chairman, unless, as in the case of a joint stock 
CMoptoy, there is a more or less permanent chairman, nor 
the Vice-chairman is present and the meeting is composed 
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of persons with equal right to preside, they will have to 
elect a chairman. This is done by any one present propos- 
ing the name of one of the members present, which pro- 
posal, if seconded, may be put to vote. If more than one 
name be proposed and seconded, they may all be put to 
vote simultaneously and the person securing the largest 
number of votes takes the chair. 

In those joint stock companies, however, where the 
directors’ board is mentioned in the articles of association 
from the very beginning, the name of the chairman, i.e.. 
the director who is going to occupy the ofiBce of chairman, 
is also mentioned and indicated. In this case it will not 
be necessary to have either the chairman or the directors 
elected by a meeting of the shareholders or members of 
the company. If the chairman is to be elected at a meeting 
there is nothing to prevent the person whose name is men- 
tioned from voting on that proposition. In case of 
meetings of creditors the usual practice is for the largest 
creditor to be voted to the chair. The appointment of a 
chairman is absolutely necessary in case of every meeting, 
whether a meeting is held under a joint stock company 
organization or as a public meeting, or in fact, any other 
meeting of responsible people where decisions must be 
arrived at on certain questions that are to be put before 
the meeting. We have seen that where the chairman is 
not permanent and is not present and someone has to be 
selected for the chair because there is no vice-president, 
either elected or present, the usual practice is to propose in 
more or less the form “ Ladies and Gentlemen — ^I propose 
that Mr. Dorabji take the chair.” The usual practice is 
to second this proposition, but there is no common law rule 
requiring a seconder in this connection {Harboury Bridge 
Co., (1879) 11 Ch. D. 109). In connection with the elec- 
tion of the chairman it is better that one of the 
scrutineers or the returning officer in case of public election, 
should not be himself the candidate for the chair (B. v. 
Owens, (1858) 28 L. J. Q. B. 316). If there is an election 
■of the chairman in more or less an irregular fashion, but 
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no one raises an objection to the proceeding at the tim<» of 
election, the tendency of the Courts is to overlook the 
irregularity [Longfield Parish Council v. Wright, (1918) 
88 L. J. Ch. 119). In case the chairman is appointed in 
contravention of the provisions of the articles of associa- 
tion such an appoint is invalid with the result that a resolu- 
tion carried through the assistance of a casting vote of 
such a person is inoperative. This is so even where the 
board of director acquiesces in same {Clark v. Workman, 
(1920) 1 Ir. R. 107). 

Necessary Qualification 

The person selected to act at any meeting as a chair- 
man should be a person possessed of infinite tact. He 
should be patient, impartial, methodical, logical, firm with- 
out being autocratic, good-tempered and preferably one 
who brings with him special knowledge of the business 
which is to be disposed of at the meeting. In the words 
of Mr. Gordon Palin, in his book entitled “ Chairman’s 
manual,” “ A man without any method of habit who 
cannot, at least on occasions, be judicial and unbiassed 
whose mental make-up lacks logic; who cannot think and 
decide pretty quickly; who is not fortified by knowledge 
of procedure and who cannot express himself well, should 
not voluntarily take the chair on any occasion, or, if he 
does, should see that there is a back-exit handy; it may bq 
useful.” The same author however adds : — “ But there 
is not one of these shortcomings which may not be largely 
remedied by assiduous study and practice. Industry and 
self-training quickly impress the seal of superiority; but he 
who must avoid this must remain out of the crowd.” It 
will thus be seen that good chairman are generally made 
and not born. Of course, though there are men — albeit 
rare — who by the force of personality and the prestige of 
their general reputation, can keep a large meeting in control 
even when the most delicate questions are at issue, the 
general run of chairmen as a class is made up of men who 
are self-made and who owe t^eir position of eminence to 
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persevering hard work. The only idea that should 
supervene in the mind of the chairman all throughout the 
meeting is to see its business transacted in as orderly and 
expeditious a manner as possible. In the words of 
Mr. Albert Crew in his book entitled “ Procedure at Meet- 
ings,” “ The chairman should remember that men at the 
meeting are often but children of a larger (sometimes not 
much larger) growth, and should combat their petulence, 
unreasonableness, and pettiness by common sense, sweet 
reasonableness and quiet determination. He must believe 
in himself, but not allow his masterfulness to abtrude too 
much.” 

For joint stock companies the point to be remembered 
is that a person who is not a member of the company, can- 
not be a chairman nor can he be present at the meeting, 
but of course there is no objection to a chairman remain- 
ing in oflBce, as is usually done, until his successor is 
appointed, whether he is a member or not {Blair Open 
Hearth Furnace Co. v. Reigart, (1913) 108 L. T. 665; R. 
V. Jackson, (1913) 3 K. B. 436). It is said that one of 
the greatest qualification of the chairman is calmness and 
judicial mien because he has to hold the reins of the whole 
meeting and feel its pulse carefully so that matters may 
not get a stage where he cannot control them. 

The Duties of the Chainnan 

The duties of the chairman subject to the regulation 
in the articles of association, are as follows : — 

1. To see that the quorum is present and that the 
meeting is properly constituted and only those who have a 
right to be present are there. 

2. To see that all legal requirements with regard 
to calling of the meeting, giving notices, presence of the 
quorum, etc., are complied with. 

3. To see that all the regulations of the company or 
the body concerned are strictly observed and that the busi- 
ness, as far as possible, continues in the order of the agenda 
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paper, unless the same is altered with the consent of the 
meeting. 

4. To see that all questions are brought forward 
before the meeting in proper order in form of resolutions 
proposed and seconded and amendments also proposed 
and seconded. 

5. To give an opportunity to speak in reasonable terms 
for a reasonable time to every shareholder or member 
present who wishes to speak on a proposition before the 
meeting {Wall v. London <fe Northern Aseets Corporation, 
(1898) 2 Ch. D. 469; Parskwram Daitaram <fc Shamdasani 
V. Tata Industrial, Ltd., (1923) 47 Bom. 915). He should 
see that unless a proposition is in the proper manner moved 
and placed before the meeting no one is allowed to speak, 
i.e., no discussion should be allowed. 

6. To see that the discussion is confined to points 
relevant to the proposition before the meeting, and that no 
one uses improper or insulting language. 

7. To give his ruling on any point of order that may 
be raised or where he himself discovers anything irregular 
or irrelevant being done or said. 

8. To see that the proper minutes of the meetings 
are kept and to sign them. 

9. To ascertain the sense of the meeting by putting 
the question before it after everyone present had said 
what he wanted to say, or after the question was sufficiently ' 
discussed in his opinion and a closure was asked for 
and passed by the majority, or according to the rules and 
regulations of the company, if any, bearing on that point. 
The sense of the meeting is usually ascertained, as we shall 
see in a later chapter, by show of hands; and in case of 
joint stock companies if the requisite number of persons 
present are dissatisfied with the results of the show of 
hands and demand a poll to grant s^me. Of course the 
application for granting the poll has to be made according 
to regulations of the company or under the common law 
(Campbell v. Matmd, (1836) b A. &E. 865). 

10. To adjourn the meeting if necessary, according to 
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the regulations contained in the articles of association 
of the company, and next to declare the meeting closed. 

The Powers of the Chairman 

1. The first and foremost is to enforce order, but here 
if a person has to be ejected after due notice, no more 
force should be used than is actually necessary. 

2. He can speak on any question or move any resolu- 
tions himself. 

3. Where there is great disorder he has the power to 
adjourn the meeting. He cannot adjourn at common law 
if the meeting does not want to adjourn but the articles 
generally give him the power to adjourn with or without 
the consent of the meeting. 

4. If a poll is demanded he has a right to fix the day,, 
time and place for it. 

5. He has a right to vote by giving his casting vote 
when there is a tie, though there is no common law right 
by virtue of his appointment to give a casting vote. Of 
course, in a joint stock company meeting, he has a right 
to use his votes as a shareholder or member on the resolution 
in the first instance. The casting vote if given by the 
articles of association, is his special additional right as a 
chairman, 

6. When . the time is limited he can with the per- 
mission of the meeting, if he likes, binding each speaker 
to the occupation of a specific time in connection with 
his speech. 

When opening the meeting it is usual for the chair- 
man to introduce the subject-matter in his opening speech 
or remarks. In a company meeting the chairman in his 
opening speech comments on the report and explains by a 
review of the position during the year for which the re- 
port was submitted, at the same time he frequently gives 
a forecast of what the directors of the company contemplate 
to do in the near future. In case of public meetings held 
for a definite object by a special notice, the same process 
is followed viz., opening the proceeding with an opening 
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speech of the chairman, but here, of course, the chairman' 
explains the purpose for which they have met and gives- 
his own opinion on the salient points on which he invites 
discussion and resolutions or motions to be passed or 
considered by the meeting. 

At the annual general meetings of joint stock com- 
panies, after the conclusion of the chairman’s opening speech 
on the reports and accounts the chairman invites those 
present to ask questions or speak on any question relating; 
to the accounts or the report of directors which is before 
the meeting for adoption. Neither the chairman nor 
the directors are bound to answer all questions or give 
information, particularly where they consider it undesirable 
in the interests of the company to divulge any particular 
information. The report and accounts are generally put 
to the vote. If thej’^ are not carried that amounts to a 
vote of censure on the board of directors. This vote 
of censure does not of course force the directors to retire 
or resign; but the shareholders may, if they are in suffi- 
cient number, appoint a ‘ committee of inspection ’ by a 
resolution to that effect, as we shall see in later. It 
should also be remembered that after the result of 
voting has been declared the chairman is not junctus 
officio {Hickman v. Kent Sheep Breeders, (1920) 36 
T. L. R. 528). In this particular case the chairman 
counted the votes and declared the motion carried, but 
having some doubt he had a recount. This was objected) 
to on the ground that having declared the motion car- 
ried he was functm officio and could not therefore en- 
force a valid recount. It was held that that argument 
was wrong in view of the fact that though the chairman 
declared the motion carried, he was in doubt whether 
he was right or not and was therefore entitled inunediately 
to have the votes counted again. If the chairman, in 
breach of his duty, wrongfully leaves the. meeting before 
the business is completed, another qualified person may 
be selected by the meeting to occupy the chair, and the 
business carried on under these conditions will be valid. 
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If, however, the chairman has rightly closed the meeting 
anything done thereafter is void (R. v. Winchester (1806) 

7 East, 573; B. v. BuUer, (1807) 8 East, 389). 

With regard to the order of business as appearing on 
agenda paper, in one case at directors’ board meeting 
the agenda showed the first business as “ the consideration 
of transfer of shares sent to the secretary for considera- 
tion,” and the next business being “ the consideration whe- 
ther a call should be made to meet the company’s liabili- 
ties.” It was held that the directors were entitled to take 
the business at the meeting in any order they thought 
proper and if they so desired to pass a resolution for a 
call as their first business (Re. Crawley <fc Co., (1889) 42 
Ch. D. 209). The chairman has a prima facie authority 
to decide all incidental questions which arise at meetings 
and require his immediate decision. Here the minutes 
taken by him in the minute book of the result of the poll 
or of his decisions as to those questions which incidentally 
arose, the said minute will be a prima fade evidence (Be. 
Indian Zoedone Co., (1884) 26 Ch. D. 70). The fact 
according to the Indian Companies Act, 1913 Sec. 81 (3) it 
has been laid down that the declaration of the chairman 
that the resolution has been carried shall be deemed con- 
clusive evidence of the fact, without proof of the number 
or the proportion of the votes recorded, does not prevent the 
Court from enquiring into the question whether the requisite 
proportion of votes were in fact given or whether the 
majority is sufficient or insufficient. The Court will have a 
right to grant in junction on the company preventing it from 
proceeding further on the resolution until this inquiry is 
made [SoiUh African and Australian Exploration' and 
Development Syndicate, (1896) 2 Ch. 268), and same was 
the case where a declaration on the face of it shows that 
the statutory majority had not voted in favour of the 
resolution (Re. Caratal {New) Mines Ltd., (19(KJ) 2 Ch. 
498). The general rule however is that apart from law 
"the declaration of the chairman to the effect that a special 
resolution has been carried is conclusive on a show of hands 
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iRe. HadUdgk Castle Gold Mines, Ltd., (1900) 2 Ch. 419; 
Amot V. United African Mines, Ltd., (1901) 1 Ch. 618). 

We have already noted that the chairman has the right 
to enforce order. In case a person present behaves in a 
disorderly manner, the chairman has the right to order him 
to behave himself, or else to withdraw, and if the person 
persists in the misbehaviour he may be forcibly ejected. 
Frequently in order to strengthen his own hands the chair- 
man fortifies himself by taking the sense of the meeting by 
a motion moved by himself, though of course, under the 
common law that is not necessary. In case of ejection no 
more force should be used than what is actually necessary. 
If the member who is being ejected resists and uses violence 
he may be prosecuted {Doyle v. Falconer, (1866) L. R. 
I. P. C. 328). When, however, the chairman finds that it 
is impossible to maintain order, he has the right to adjourn 
the meeting. With regard to this it may be noted that the 
chairman’s right to adjourn a meeting depends largely on 
the constitution of the company or the association whose 
meeting he happens to preside over. If the constitution 
does not provide for such powers, the chairman cannot 
adjourn the meeting until the business is done without 
the consent of the members present. Chitty, J. in {Naiional 
DweMngs Society v. Sykes, (1894) 3 Ch. 159), laid down 
as follows : — “ In my opinion the power which has been 
contended for, is not within the scope of the authority of 
the chairman — ^namely, to stop the meeting at his own 
will and pleasure.” He has the right to decide all points 
•of order raised by any member present and his rulings on 
points of procedure are final. It was also laid down by 
Lopes, L. J., in Henderson v. Bank of Australasia, (1890) 
45 Ch. D. 330, that when a chairman deliberately rules 
that a certain amendment cannot be put, it would be 
improper and indecent for any shareholder to proceed to 
discuss the propriety of the chairman’s ruling. In articles 
of association, power to adjourn the meeting is usually given 
to the chairman on condition that it may be exercised with 
the c(msent of the meeting. In such cases the chairman is , 
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not bound to adjourn simply because the meeting wants- 
him to do so if he himself is not inclined to do so ; in other 
words, the legal effect of such an article is that both the 
chairman and the meeting must be in agreement on this 
point {Salisbury Gold Mining Co. v. Hathom, (1897) 
A. C. 268) . In such cases the usual wording in the articles 
is ‘ the chairman may, with the consent of the meetings 
adjourn same.’ If the word ‘ shall ’ were to be used instead 
of ‘ may ’ the chairman must obey the majority resolution 
of the meeting to adjourn. It is thought however that the 
chairman only has power to adjourn the meeting where it 
is impossible to conduct business properly {R. v. D’Oylyr 
(1840) 12 A. & E. 139; R. v. Chester, (1834) 1 A. & E. 
342; R. V. Wimbledon Local Board, (1882) 8 Q. B. D. 459). 
If the chairman wrongfully adjourns a meeting and leaves 
the chair, the meeting may appoint another chairman and 
proceed with the business {National Dwellings Society v. 
Sykes, (1894) 3 Ch. 159). 

An adjourned meeting is merely a continuation of 
the original meeting {Wills v. Murray, (1849) 4 Ex. 483; 
McLaren v. Thomson, (1917) 2 Ch. 261). If the articles 
do not require a special notice as to the date and time 
of the adjourned meeting the same is not necessary. An 
adjourned meeting can only continue and transact the 
business which was left over at the original meeting and 
cannot go outside its scope. 

The chairman has the right of voting according to 
his qualification, i.e., according to the regulations of the 
body whose meeting he is presiding over, and where the 
votes are equal on either side on any question before the 
meeting, he has, in his capacity as a chairman what is 
called a “ casting vote,” by the use of which he may help 
the meeting to arrive at a decision. It will thus be seen 
that the chairman has generally two rights of vote viz., 
(1) his deliberative vote, which he ^ves in his capacity 
as a member of the body and (2) the casting vote, which 
he gives in case there is a tie. The first named right 
has been conceded on the ground that otherwise a person 
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■with a good voting power may be conveniently got rid of 
by being placed in the chair. It would be a great hardship 
indeed in case a large shareholder who also happens to 
be the chairman of a company, were to be prevented from 
voting on a question on which he is vitally interested, 
because he happens to occupy the chair and thus a resolu- 
tion were to be carried, or lost, contrary to his wishes, 
which actually could easily have been prevented through 
the use of his votes. The question of the casting vote, 
however, has been dealt with fully a little later. In case 
of interruptions, the chairman has no doubt the remedy 
open to him of calling the offenders to order and in the 
last resort of removing them from the meeting. Many a 
chairman has, however, fovmd that a little tact, or a slight 
touch of humour, has frequently greater effect in bringing 
a troublesome person to order. Mr. Gordon Plain relates 
an incident from his own experience which occurred at 
a meeting he was presiding over in his book from which 
we have already quoted. He says, “ I once had a buffoon 
whose fancy that night was to stand on his chair — a fruitful 
cause of disorder not so much from the antic itself, as 
from the vocal, attention it attracts, however, announcing 
that the gentleman might (if that was his mood) listen to 
the speeches in that posture, tranquillity was restored, and 
a sense of the ridiculous soon melted the clown down into 
his seat.” 

The chairman should also see that no discussion is 
allowed until there is some duly proposed and seconded 
motion or proposition before the meeting, as otherwise, the 
meeting may indefinitely keep on taking irrelevant matters 
without arriving at a decision. Any one present who 
sees such an irregularity in practice at a meeting, may rise 
to a point of order on the ground that there was no question 
before the meeting. 

Voting by Directors 

We have already seen that unless articles otherwise 
provide every director has one vote at a board meeting. 
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Of course thou^ not entitled to vote if inteiwted 
director cannot be precluded from attending the board 
meeting which he has a right to do {Grimwade v. B. P, S, 
Syndicate, (1915) 31 T. L. R, 531). An interested dirwtor^ 
though precluded from voting at a board meeting, can 
exercise his right to vote as a shareholder at ihe general 
meeting of the company even though the contracts which 
the general meeting is considering are those in which he 
is interested {North West Transportation Co, v. Beatty,, 
(1887) 12 A, C, 589). Where all the shareholders are 
directors or where there is a unanimous agreement among 
members and the agreement is intra vires it will be binding 
even if some of the directors who vote on it were interested 
{In Re. Express Engineering Works, (1920) 36 T. L. R. 275; 
Salomon v. Salomon, (1897) 13 T, L. R. 46; re. Oxted 
Motor Co,, (1921) 3 K, B. 32). 

The Indian Companies Act clearly lays down in 
Secs. 91A, 91B and 91C respectively as follows : — 

91 A. (1) Every Director who is directly or indirectly 
concerned or interested in any contract or arrangement 
entered into by or on behalf of the company shall 
disclose the nature of his interest at the meeting of 
the directors at which the contract or arrangement is. 
determined on, if his interest then exists, or in any 
other case at the first meeting of the directors after 
the acquisition of his interest or the making of the 
contract or arrangement. 

Provided that a general notice that a director is a director or 
a member of any specified company or is a member of 
any specified firm, and is to be regarded as interested 
in any subsequent transaction with such firm or c(Mn- 
pany, shall as regards any such transaction be sufficient 
disclosure within the meaning of this sub-section and 
after such general notice, it shall not be necessary to- 
give any special notice relating to any particular trans- 
action with such firm or company. 

(2) Every director who contravenes the provisions of 

section (1) shall be liable to a fine not exceeding one 
thousand rupees. 

(3) A register shall be kept by the company in which shall 

be entered particulars of all contracts or arrangements 
to which sub-section (1) applies, and which sihsM be 



OFFICE SOUTINE & DIBECTOBS’ MESITINGS 71^ 

open to inspection by any member of the compemy 
the registered office of the company during business- 
hours. 

(4) Every officer of the company who knowingly and wilfully 
acts in contravention of the provision of sub^section {SY 
shall be liable to a fine not exceeding five hundred' 
rupees. 

91 B. (1) No director shall, as a director, vote on anjr 
contract or arrangement in which he is either directly 
or indirectly concerned or interested nor shall his- 
presence count for the purpose of forming a quorum at 
the time of any such vote^ and if he does so vote, his'- 
vote shall not be counted. 

Provided that the directors or any of them may vote on any 
contract of indemnity against any lose which they or- 
any one or more of them may suffer by reason of 
becoming or being sureties or surety for the company. 

(2) Every director who contravenes the provisions of sub-- 

section <1) shall be liable to a fine not exceeding one • 
thousand rupees. 

(3) This section shall not apply to a private company. 

Provided that where a private company is a subsidiary com^ - 

pany of a public company, this section shall apply to ' 
all contracts or arrangements made on behalf of the 
subsidiary company with any person other than the 
holding company. 

91 C. (1) Where a company enters into a contract for the* 
appointment of a manager or managing agent of the 
company in which contract any director of the company 
is directly or indirectly concerned or interested, or * 
varies any such existing contract, the company shall v 
within twenty-one days from the date of entering into ' 
the contract or varying of the contract, send an abstract 
of the terms of such contract or variation, as the case 
may be, together with a memorandum clearly indicating ‘ 
the nature of the interest of the director in such con- 
tract, or in such variation to every member; and the 
contract shall be open to the inspection of any member 
at the registered office of the company. 

(2) If a company makes default in complying with the* 
requirements of sub-section (1) it shall be liable to a 
fine not exceeding one thousand rupees; and ev&ty 
officer of the company who knowingly and wilfully 
authorises or permits the default shall be liable to tte' 
like peimlty. 

It may bfe noted that in the above case of interest^' 
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■directors, the director who is thus disqualified from voting 
must not even be counted in reckoning a quorum and this 
rule cannot be evaded even by splitting the resolution or 
jeducing the quorum {Re. Greymouth-Point Elizabeth Ry. 
'Co., (1904) 1 Ch. 32; Rama Swarm v. Madras Times Co., 
(1915) 38 Mad. 991; Re. North Eastern Insurance Co., 
(1919) 1 Ch. 198; re. Sir Hormasji A. Wadia, (1921) 23 
Eom. L. R. 1104) . 

■Committees appointed by Directors 

It is quite usual in large companies for the board to 
•divide itself into a number of committees, such as the 
finance committee, the works committee, the shares transfer 
committee, the general purposes committee, etc., to each of 
which special functions are allocated. This can only be 
done where the articles of the company concerned permit 
such delegation. When appointing the committee care 
should be taken to state the quorum, otherwise it would be 
presumed that the delegation is to the whole body 
and that all must be present and the power to act 
iu the number less than the delegated authority of the com- 
mittee is not presumed. Neither can they add to their 
number to supply a vacancy {Re. Liverpool Household 
Stores, Association, (1890) 59 L. J. Ch. 616 at p. 624). 
These committees look after the administration of their 
respective sphere of work and report at fixed intervals to 
the general board who formally adopts their report. Special 
minute books are maintained to record minutes of the 
work of each of these committees. The finance committee 
looks after the financial problems, the works committee 
deals with the work of the adminstration, the share transfer 
committee deals with the transfer application for shares, 
etc. This division of work brings about the best result 
both with regard to the economy of time and labour, and 
efficiency of administrative work through its concentration 
in the hands of those who happen to be most capable to 
deal with same. Where such a committee is appointed an 
■excessive exercise of the powers of the. said committee may 
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be ratified by the directors {Bolton Partners v. Lambert, 
(1889) 41 Ch. D. 295 C. 4.). The simple act of delegatioa 
by the directors does not divest the board of directors of 
their own powers {HtUh v. Clarke, (1890) 25 Q. B. D. 391). 
This committee may even consist of one person {Re. 
Taurine Co., (1884) 25 Ch. D. 118). 

Law relating to Minutes 

The minutes are confirmed or passed as correct record 
either at the same meeting or at a subsequent meeting at 
which, as we have seen, only those present at that meeting 
can vote. Thus if, subsequent to the passing of the 
minutes, some irregularity has been found out, the best 
course is to pass a resolution to the effect that the minutes 
on a particular date are not accurate, but the minutes 
should not be scored out and corrected by the secretary 
on his own responsibility or by the president {Crawley A 
Co., (1889) 42 Ch. D. 209). Minutes are not conclusive 
evidence of what actually took place at the meeting and 
if anything happens over a resolution that was passed the 
same may be proved in a Court of Law by evidence 
{Knight’s Case, (1867) L. R. 2 Ch. 321). The minutes 
when signed by the chairman are prima fade evidence 
and not conclusive for that reason. If an 3 rthing which 
as recorded is not accurate, that may also be proved in a 
Court of Law and the minutes thus falsified. In the absence v 
of any contrary evidence according to the Indian Companies 
Act, Sec. 83 (3) the minutes of the proceeding shall be 
deemed to be correct and the meeting shall be deemed to 
have been duly sfalled and held and all appointments of 
directors or liquidators shall be deemed to be valid. In 
one case where minutes of directors’ meetings of a company 
consisting of a number of loose leaves fastened together 
in two covers was tendered in eAudence as a book within 
the meaning of S. 120 of English Companies Act, 1^29, it 
was held that the document being in form in which it was 
possible to take something out, it was not a book wi tMn 
S. 126 -of- the Act. Heart of Oak Assurance Co,, Ltd. 

46 
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James Flower & Sons, (1936) 1 Ch. 76 in which it was 
also held that it is improper to remove a page from the 
minute book. If necessary the minutes may be re-written 
and a line drawn across cancelled portion or page 
in its place. If the minute book is mutilated it 
gives rise to suspicion of bad faith. The same 
section also lays down that every company shall 
cause minutes of all proceedings of general meetings and 
of its directors to be entered in books kept for 
that purpose. The books containing the minvies of 
proceedings of any general meetings, of a company held 
after the commencement of the Indian Companies {Amend- 
ment) Act, 1936, shall be kept at the registered office of 
the company and shall during business hours {subject to 
sttch reasonable restrictions as the company may by its 
articles or in general meeting impose so that no less than 
two hours in each day be allowed for inspection) be open 
to the inspection of cmy member without charge. Any 
member can at any time after seven days from the meeting 
be entitled to be furnished within seven days after he has 
made a request in that behalf to the company with a copy 
of any minutes referred to in sub-section {4) at o charge 
not exceeding six annas for every hundred words. In case 
of refusal of inspection or failure to furnish copy as above 
within the time specified, the company and every officer of 
the company who is knowingly and wilfully in default 
shall be liable for each offence to a fine not exceeding 
twenty-five rupees and to a further fine of twenty-five 
rupees for every day during which the default continues. 
In case of any such refusal or default, the Court may by 
ord^r compel an immediate inspection of the books in 
respect of all proceedings of general meetings or direct that 
the copies required shall be sent to the persons requiring 
them [Sec. 83 {4) (5) (d) (7)]. This of course only applies 
to minutes of general meetings of shareholders, because, as 
we have already seen minutes of proceedings of directors’ 
meetings are open to the directors only. It may be added 
that the law requires one common minute book as minimum, 
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but in practice separate minute books are kept for board 
of directors as well as for each of the committees as well 
as for general meetings as we have already seen. Thus 
an entry of an allotment of shares to a director who was 
present, and who signed the minutes at the next meeting 
was considered to be sufficient agreement to take shares, but 
not in case of one who was not present and denied all know- 
ledge (Llmharry Haematite Iron Ore Co., Re. Roney’s Case, 
Stock’s Case, (1864) 33 L. J. Ch. 731; TothiWs Case, (1866) 

1 Ch. 85). In another case where there was a record of 
forfeiture of shares by a resolution on the minute, in absence 
of other evidence the Court presumed that the resolution 
was duly passed (Knight’s Case, (1867) 2 Ch. Appl. 321; 
Re. Fire-Proof Doors, Ltd., (1916) 2 Ch. 142). 

Director’s Right of Inspection of Minutes 

Generally speaking the director has a right to inspect 
and take copies of the documents or books of the company, 
which is a right of his office according to J. North, in Bum 
V. London and South Wales Coal Co., (1890) 7 T. L. B. 
118. But where there had been a quarrel among directors 
and one of the directors wanted to inspect the minutes from 
an hostile motive, the inspection was refused (Turner, L. J. 
Nicol’s Case, (1858) 3 De. G. & J. 387). 

Responsibility of Directors Re. Board Meetings 

The directors, after allotting the shares, must see that 
cheques received are immediately cashed. In fact the 
correct course under the present Indian law would be not 
to go to allotment until the cheques are cashed because 
cheques are not considered as cash (Glasgow Pavilion v. 
Motherwell, (1903) Court of Sess. 6 F. 116). Doubt was 
thrown on this problem in (Af ears v. Western Canada Pulp 
and Paper Co., (1905) 2 Ch. 353; Burton v. Bevan, (1908) 

2 Ch. 240) . The amount received in respect of appUcoMon 
on the minimum subscription as stated in the prospectus 
must be deposited and kept in a scheduled bank as defined 
in the Reserve Bank of India Act, 19S4, until returned in 
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accordance with the provisions of subsection (-4) of S. 101 
or until the certificate to commence business is obtained 
under S. 103. In event of any contravention of this require- 
ment every promoter, director or any person knowingly 
responsible for such contravention shaU be liable to a fine 
not exceeding five hundred rupees [S. 101 {3B) and 
{3C)]. The other important point is that under Sec. 101 
of the Indian Companies Act, 1913, no allotment shall be 
made of any share capital of the company offered to the 
public for subscription unless among other /things the 
amount fixed if any by the prospectus as the minimum sub- 
scription upon which the directors may proceed to allot- 
ment, has been subscribed for or if no amount is so fixed 
and named then the whole amount of the share capital 
offered for subscription has been subscribed. Here, the 
other condition is that the amount payable on application 
on each share shall not be less than 5 per cent, of the nominal 
amount of the share concerned. If the directors violate 
the requirements of the law and allot in contravention of 
this provision imder Sec. 102 the allotment shall be voidable 
at the instance of the applicant within one month after the 
holding of the statutory meeting of the company and not 
later or in any case where the company is not required, to 
hold a statutory meeting or where the allotment is made 
after the holding of the statutory meeting within one month 
after the date of the cMotment and not later, and shall be 
voidable notwithstanding that the company is in course 
of being wound up. Over and above this the same section 
lays down that all the directors who knowingly contravene 
or permit or authorise the contravention of these require- 
ments, will be liable to compensate the company and the 
allottee respectively for any loss, damages or costs which the 
company or the allottee may have sustained or incurred 
thereby^ The time-limit within which the proceedings fot 
damages or costs in such cases is allowed to be taken is 
within two years' from the- date of . allotment. The directors 
must thus -be very careful while -paseing a resohition for 
allotment. • If the minimum subscription is not applied for 
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according to Sec. 101, within 120 days from the first issue 
of the prospectus of the company, all money received from 
applicants for shares must be forthwith repaid to them with 
interest, and in case if any money is not so repaid within 
130 days after the issue of the prospectus, the directors are 
jointly and severally liable to repay that money with 
interest at the rate of 7 per cent, per annum from the 
expiration of 130th day, provided, of course, that a director 
proves that the loss of money was not due to any mis- 
conduct or negligence on his part. In spite of Sec. 86 of 
the Indian Companies Act if the appointment of directors 
is not made in accordance with the provisions of the 
articles or in case they act without being re-elected after 
their period of oflBce expires, they cannot allot shares, 
make calls or forfeit shares, these being matters entirely 
between the company and the shareholders {London 
and SoiUhem Counties Land Co., (1886) 31 Ch. D. 223; 
Type Mutual Association v. Brown, (1896) 74 L. T. 283). 

' A director is not responsible for acts done at a board 
meeting where he is -not present simply because he voted 
for confirmation of the minutes {Burton v. Bevan, (1908) 
2 Ch. 240). The other case on the point is in Re. The 
Lands Allotment Co., (1894) 1 Ch. 616, where two directors, 
viz.. Brock and Theobold were not present at a meeting 
where a resolution to invest £25,000 in shares of 
a particular company was passed. This resolution was 
ultra vires. When it was sought to fix the liability on 
both the directors the Court relieved Theobold from all 
responsibility but in case of Brook who at a subsequent 
meeting presided and stated that he had carefully con- 
sidered the matter and deemed it desirable to exercise 
the right of subscription, etc., was held liable. In a famous 
case viz., in Re. City Equitable Fire Insurance Co., Ltd., 
(1926) Ch. D. 407, it has been laid down that “the 
manner in which the work of a company is to be distributed 
between the board of directors and the staff is a business 
matter to be decided on business lines. The larger the 
business carried on by the company the more numerous 
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and more important the matters that must be left to the 
managers, accountants and the rest of the staff.” Thus 
in ascertaining the duties of a director of a company it 
is necessary to consider the nature of the company’s busi- 
ness and the manner in which the work of the company is 
reasonably in the circumstances, and consistently with the 
articles of association distributed between the directors 
and the other officers of the company. “ A director must 
act honestly and must exercise such degree of skill and 
diligence as would amount to the reasonable care which an 
ordinary man might be expected to take in the circumstances 
on his own behalf,” but at the same time it was laid down 
that “ the director need not exhibit in the performance of 
his duties a greater degree of skill and diligence than may 
reasonably be expected from a person of his knowledge 
and experience. A director is not liable for mere errors 
of judgment nor is he bound to give continuous attention 
to the affairs of the company because his duties are of an 
intermittent nature to be performed at periodical board 
meetings and at meeting of any committee to which he 
is appointed. It was further laid down that though a 
director is not bound to attend all such meetings he ought 
to attend them when reasonably able to do so. A director 
who signs a cheque that appears to be drawn for a legiti- 
mate purpose, is not responsible for seeing that the money 
is in fact required for that purpose, or that it is subsequently 
utilised for that purpose, provided, of course, the cheque 
came before him for signature in the regular way having 
regard to the usual practice of the company. A director has, 
of necessity to trust the officials of the company to perform 
properly and honestly the duties allotted to them. It is 
also the duty of each director to see that the company’s 
moneys are from time to time in a proper state of invest- 
ment, except so far as the articles of association* may 
justify him in delegating that duty to others. The pro- 
position that the director is not bound to attend every 
meeting of the directors or to take part in every transaction 
which is considered at the board meeting is an old pro- 
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position (Perry’s Case, (1876) 34 L, T. 716). In one case 
where a director had not attended a board meeting for 
four years he was held not responsible for fraudulent reports 
and balance sheets {Denham {Chcerles) and Co., (1883) 25 
Ch. D. 752). 

Unless the articles provide that the directors must 
follow the directions given to them by the company in 
general meeting it will not be within the power of the 
company except by a special resolution to take over the 
conduct of the business out of the hands of the directors 
or to force them to act in any particular maimer 
{Automatic Self -Cleansing Filter Co. v. Cunningham, 
(1906) 2 Ch. 34; Salmon v. Quin and Axtens, (1909) A. C. 
442; Gramophone and Typewriter v. Stanley, (1908) 
2 K. B. 89 at p. 105). 

FORMS OF RESOLUTIONS 
Appointment of a Committee for a Particular Purpose 

Resolved : — That a committee made up of Messrs. Raghuji 
and Babaji, members of this board, be and is hereby appointed 
to investigate and report on the question of the desirability of 
opening a branch office in Poona, and to report to this board their 
opinion and recommendations on this question after investigation. 

Appointment of a Branch Manager 

Resolved : — ^That Mr, R. Simpson be and is hereby appointed 
a branch manager of the office of this company in Surat, on 
salary of Rs. 300 per month, for a period of three years, commencing 
from 1st January, 1931; and that Mr. Ramnant the chairman and 
director, and Mr. Handiman, the secretary, be and are hereby 
empowered to execute on behalf of the company, a power of 
attorney in favour of Mr. Simpson, the said branch manager, in 
such form as the company's legal advisers may deem necessary, 
to enable him to act in the capacity of the branch manager of 
Surat. 

Appointment of a Committee for General Purposes 

Resolved : — That a committee of the following directors, tn«., 
Messrs. A, B, C and D, be styled the ‘ general purposes committee,’ 
and that a monthly report of such committee's proceedings be 
duly entered in a ^general purposes committee minute book,’ to 
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be specially provided for that purpose, and that such reports, when 
duly approved by the board, be considered as part of the minute 
of the board, and read in conjunction therewith. 

Appointment of a Finance Committee 

Resolved : — ^That a finance committee, consisting of three 
directors, viz,, Messrs. A, B and C, of which Mr. A shall be the 
chairman, be and is hereby appointed to take effect from this day 
and to hold oflSce for a period of six months from the date hereof; 
and that the secretary is hereby directed that all propositions 
relating to outlay or expenditure, immediate or prospective, as well 
as all financial statements, such as abstracts of receipts and pay- 
ments prepared periodically as may be fixed by the said committee, 
or any other financial arrangement whatsoever, must be first sub- 
mitted to said finance committee to be reported upon, before 
being placed before the board. 

Closing of Transfer Book 

Resolved : — ^That transfer books of the company be and are 
hereby closed from 17th June, 1937 to 2nd July, 1937. 

Resolution for Adoption for Seal 
and Custody of Keys 

Resolved : — ^That the seal of the company produced by the 
secretary an impression of which is afi^ed on to these minutes be 
hereby adopted as the signature of the company. 

That the key of lock no. 1 of the said seal be kept in the 
custody of the chairman and a key of lock no. 2 be held by the 
secretary and that the duplicate keys thereof be kept with the 
company’s bankers in safe custody. 

Adoption of Draft Prospectus 

Resolved : — ^That the draft prospectus as read out to the 
board by Mr. X, the lawyer of the company be approved and 
adopted. That the said prospectus be signed by all the directors 
and dated the 15th March, 1937, and that the secretary be instructed 
to file one copy of same duly signed with the registrar of joint stock 
companies. 

Adoption of Annual Reports and Accoimts 

Resolved : — ^That the reports and accounts for the year ended 
Slst December, 1937, and as audited and certified by the company’s 
auditors as produced before the board be approved and adopted. 
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Calling upon an Officer to Resign 

Resolved That Mr. X, the Accountant of the company be 
requested to resign from his office as from 31st December, 1937 and 
that the secretary is authorised and instructed to communicate to 
him the terms of this resolution. 

JPor Allotment of Shares 

Resolved : — That the 100 ordinary shares of Rs. 1,000 each 
numbered consecutively from 1 to 100 be allotted to the applicants 
on the List A whose applications have been recommended for 
acceptance by the allotment committee according to the numbers 
49et opposite to their respective names and that the secretary be 
instructed to forward letters of allotment to the said allottees and 
letters of regret to those applicants to whom no allotment has been 
made returning therewith their application money. 

Making a Call 

Resolved That a second call of Rs. 100 per share be made 
upon all the ordinary shares of the company making in all Rs. 500 
per share called up, the said call to be payable on or before 5th 
January, 1934, to the company's bankers, the Bank of India Ltd., 
.at their Esplanade Road, head office, and that the secretary is 
hereby instructed to issue the necessary call notices and arrange- 
ment with the company's bankers for the collection of call money. 

Forfeiture of Shares 

ft 

Resolved That Mr. X, a shareholder of the company having 
failed to pay the second call of Rs. 10 each made on the 10 ordinary 
shares held by him and payable on or before 15th January, 1937, 
numbered consecutively from 101 to 110 (inclusive) in spite of the ' 
notice served upon him on 1st January, 1937, in the terms of the 
articles of association Nos. 36 and 37 the said shares be and are 
hereby forfeited. 

Passing of Transfers 

Resolved : — ^That the transfer application nos. 65 to 89 
(inclusive) be and are hereby passed and the seal be affixed to the 
new certificates nos. 3030 to 3054 (inclusive) and that the names 
of the said transferee be entered in the register of members of this 
company. 



CHAPTER XIII 


Shareholders’ Meetings 

The ordinary business of a joint stock company is 
usually transacted by the board of directors, particularly 
in case of public companies, but there are a large number 
of transactions which according to the requirements of the 
Indian Companies, Act, 1913, or those of articles of asso- 
ciation of the companies concerned, can only be done with 
the approval of the shareholders or members of the com- 
pany in a general meeting duly convened. This is because 
according to the first principle of law laid down as early 
as 1745 by Lord Hardwicke in Attorney General v. Davy, 
(1745) 2 Atk. 212, and which applies to all corporations,. 
i.e., bodies incorporated under some Act, “whenever a 
certain number are incorporated a major part may do any 
corporate act, so if all are summoned and part appear, 
a major part of those that appear may do a corporate act.”’ 
Frequently this rule is surmounted by the articles of asso- 
ciation of a particular company providing that a certain 
number, which may not be a majority number, shall form 
a quorum, in which case even a majority of the minority 
present are legally qualified to do a corporate act. A& 
we shall see later, certain rules and regulations as to the 
convening of meeting and proper notice being given to 
each and every member within summonable distance, have 
to be complied with, though the general principle happens- 
to be that where all the members of a company are present 
any irregularity as to the giving of the notice is set right 
by their consent {Express Engineering Works, (1920) 1 
Ch. 466) . The common law rule of meeting is that there 
shall be at least two to constitute a meeting and that a 
single member cannot constitute a meeting {Sharp v. 
Dawes, (1876) 2 Q. B. D. 26). In company matters, one 
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thing at least is conceded and that is in case of class 
meetings, i.e., to say the meetings of shareholders, of one 
particular class, say preference shareholders, if one person 
were to hold all the shares of that class, the requirements 
as to the meeting of that class are satisfied when that 
one person who holds all the shares signs the resolution in 
writing which is sought to be passed {East v. Bennett 
Bros., (1911) 1 Ch. 163). 

Classification of General Meetings 

The meetings of the shareholders of a joint stock 
company are classified under four separate headings aa 
follows : — 

1. The statutory meeting. 

2. The annual general meeting. 

3. Extraordinary general meeting. 

4. Class meetings. 

Statutory Meeting 

This meeting is virtually speaking the first meeting 
that a joint stock company usually holds and the object 
seems to be to ensure that at the earliest opportimity the 
members of the company should have an opportunity to 
secure first-hand information as to the exact position of 
the company, particularly in relation to its financial 
success in floatation, as well as other information as to the 
investment of its capital in the different branches of the 
enterprise for which the company is incorporated. 

The Indian Companies Act, Sec. 77 lays down that : — 

(1) Every company limited by shares and every company 
limited by guarantee and having a share capital shall, within a 
period of not less than one month nor more than six months from- 
the date at which the company is entitled to commence business^ 
hold a general meeting of the members of the company, which shcM 
be called the statutory meeting. 

(2) The directors shall, at least twenty-one days before the 
day on which the meeting is held, forward a report (in this Act 
referred to as “the statutory report”) certified as required by thir 
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sectioa to every member of the company and to every other person 
‘entitled under this Act to receive it. 

(3) The statutory report shall be certified by not less than 
two directors of the company or by the chairman of the directors 
df authorised in this behalf by the directors and shall state : — 

(a) the total number of shares allotted, distinguishing shares 

allotted as fully or partly paid up otherwise than in 
cash, and stating in the case of shares partly paid up 
the extent to which they are so paid up, and in either 
case the consideration for which they have been 
allotted ; 

(b) the total amount of cash received by the company in 

respect of all the shares allotted distinguished as 
aforesaid ; 

(c) an abstract of the receipts of the company of the 

payments made thereout upto a date within seven days 
of the date of the report, exhibiting under distinctive 
headings the receipts of the company from shares, 
debentures and other sources, the payments made 
thereout and particulars concerning the balance remain- 
ing in hand and an account or estimate of the 
preliminary expenses of the company showing separately 
any commission or discount paid on the issue or sale 
of shares; 

(d) the names, addresses and descriptions of the directors, 

auditors, managing agents and managers, (if any) and 
secretary of the company and the changes, if any, 
which have occured since the date of the incorporation; 

(e) the particulars of any contract, the modification of which 

is to be submitted to the meeting for its approval, 
together with the particulars of the modification or 
proposed modification; 

(/) the extent to which underwriting contracts, if any, have 
been carried out; 

ig) the errors, if any, due on calls from directors, managing 
agents and managers; and 

(A) the particulars of any commission or brokerage paid in 
connection with the issue or sale of shares to any 
director, managing agent or manager or a partner of 
the managing agent if the managing agent is a firm 
or if the managing agent is a private company a director 
thereof, 

(4) The statutory report shall, so far as it relates to the shares 
^allotted by the company and to the cash received in respect of such 
dhores and to the receipts and payments of the company, he certified 

correct by the auditors of the company. 
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(6) The directors shall cause a copy of the statutory report, 
certified as required by this section to be delivered with the re^is* 
trar, jor registration forthwith, after the sending thereof to the* 
members of the company. 

(6) The directors shall cause a list showing the names^ 
descriptions and addresses of the members of the company, and 
the number of shares held by them respectively, to be produced at 
the commencement of the meeting, and to remain open andl 
accessible to any member of the company during the continuance 
of the meeting. 

(7) The members of the company present at the meeting; 
shall be at liberty to discuss any matter relating to the formation 
of the company, or arising out of the statutory report, whether 
previous notice has been given or not, but no resolution of which- 
notice has not been given in accordance with the articles may be 
passed. 

(8) The meeting may adjourn from time to time, and at any 
adjourned meeting any resolution of which notice has been given 
in accordance with the articles, either before or subsequently to 
the former meeting, may be passed, and adjourned meeting shall' 
have the same power as an original meeting. 

(9) If a petition is presented to the Court in manner provided 
by Part V for winding up the company on the ground of default 
in filing the statutory report or in holding the statutory meeting, 
the Court may, instead of directing that the company be wound 
up, give directions for the statutory report to be filed or a meeting 
to be held, or make such other order as may be just. 

(10) In the event of any defaiUt in complying with the provi^ 
sions of this section every director of the company who is guilty 
of or who knowingly and wilfully authorises or permits the default 
shall be liable to a fine not exceeding five hundred rupees, 

(11) This section shall not apply to a private company. 

From the above section it will be noticed that the* 
meeting has to be held within a period of not less than* 
one month nor more than six months ‘‘from the date at 
which the company is entitled to commence business.”' 
In case of a private /company it is entitled to commence 
business from the date of registration, whereas in case 
of a public company it cannot commence business unless 
after incorporation it has carried out various regulations of* 
the law and satisfied the registrar of joint stock companiesr 
that this has been done. The registrar, when satisfied it 
has done so, issues a certificate called a “ certificate entit- 
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Jing the company to commence business.” It may be 
noted that Sec. 77 which provides for the holding of a 
statutory meeting and issue and registration of a statutory 
report does not according to Sec. 77 (11) apply to a 
private company. The other requirement is that the 
notice convening the Statutory Meeting must state that 
it is the Statutory Meeting {Gardner v. Iredale, (1912) 
1 Ch. 700). The default in holding this statutory meeting 
•or in filing the statutory report is under Sec. 162 of the 
Indian Companies Act, 1913 a ground for winding up 
of the company. The statutory report has to be sent to 
all members together with a notice of the meeting at 
least ten days before the day on which the meeting is 
held; this includes not only the holders of ordinary shares, 
but also those who hold preference shares. The deben- 
ture holders are also entitled to receive this statutory report 
(Sec. 146 of the Indian Companies Act). The statutory 
report, as far as it relates to the shares allotted by the 
company and the cash received in respect of the shares, 
plus receipts in payment of the company on capital account, 
must be certified as accurate by the auditors of the com- 
pany. In the case of public companies this report must 
be filed with the registrar forthwith after sending same 
to the members of the company. 

Preparation and Drafting of the Report 

In drafting a report the best course is to divide 
same under appropriate headings and to deal with each in 
■separate paragraphs. The statutory report is compulsory 
under the Indian Companies Act, 1913, Sec. 77 (this 
corresponds to Sec. 65 of the English Companies Act of 
1929) and is to be prepared and submitted to shareholders 
■of every joint stock company limited by shares, twenty-one 
days (seven days in England) before the statutory meeting, 
to be held within not less than one month and not more 
than six months (three months in England) of the 
-company’s commencement of business. 
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THE STATUTORY REPORT 


THE HEERAMANECK SPINNING AND WEAVING 
COMPANY, LTD., REPORT. 

Pursuant to Sec. 77 of the Indian Companies Act, 1913. 

(1) The total number of shares aUotted is 2,000 of Rs. 1,000 
each. Of this 500 are Founders Shares allotted fully paid and 
1,500 Ordinary Shares, of which 200 were paid to vendors in part 
payment of the purchase consideration as provided by the Agree- 
ment of 18th January, 1937. 

(2) The total amount of cash received by the company on 
the 1300 Ordinary Shares is Rs. 630,000. 

(3) The following is an abstract of receipts and payments 
of the company on capital account to the date of this report : — 


Receipts. 


Payments. 


Ordinary Shares — 

Applications and 
Allotment Rs. 630,000 


On account of Pre- 
li min ary Ex- 
penses . . Rs. 4,950 


Commission paid 
on the issue of 
Shares . . 

On account of Pur- 
chase to Vendors 
Office Furniture 
Machinery 
Building 


2,000 

18,000 

5,000 

1,12,000 

50,000 


Balance — 

Imperial Bank 
of India „ 437,000' 

In hand „ 1,050 


Rs. 6,50,000 


Rs. 630,000 


(4) The preliminary expenses of the company are estimated 
at Rs. 10,000. Commission paid on the issue of share was Rs. 2,000. 

(5) The names, addresses and descriptions of the directors, 
auditors, managing agents and secretaries of the company are the 
following 

I. Directors.— 

Raja Saheb Shivlal Nanchand, {Chairman). 

Address Malabar Hill, Bombay. 
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Sir Robert Mackmley, (Baronet). 

Address : — Colaba, Bombay. 

Sir Bholabhai Nathuchand, (Knight). 

Address : — Bhulesbwar, Bombay. 

Cawasji M. Indorewala, 'E^.,(Merchani) . 

Address : — Grand Road, Bombay. 

II. Auditors.— 

Robertson and Chandulal, (Govt. Certified Auditors). 
Address : — Church Gate Street, Bombay. 

III. Managing Agents. — 

Messrs. C. M. Indorewala Co. 

Address : — 6, Hornby Road, Bombay. 

IV. Secretary. — 

J. Hard work. Esq. 

Address : — Wodehouse Road, Fort, Bombay. 

V. Contract dated with Messrs. C. M. Indorewala 

& Co., managing agents as referred to in the prospectus has 
been modified by the board of directors in the following 
particulars : — 

(1) That their office allowance as provided in clause 5 of 
their agreement be raised from Rs. 1,000 a month to 
Ra 1,200 a month. 

(2) That their commission on net profits as provided for 
in Clause 6 of the agreement be reduced from 10 per 
cent^ to 8 per cent. 

The directors beg to submit their modifications for the 
approval of the meeting. 

VI. All the underwriting agreements have been fully carried out. 

VII. There are no arrears at the date of this report due on calls 
made from directors and managing agents. No brokerage or 
commission is paid or to be paid in connection with the issue 
or sale of shares to any director or managing agents or any 
partner of the managing agents firm. 

We, the undersigned directors of the above-named company 
certify that the above report is correct. 

Dated the 12th of June, 1937. 

SHIVLAL NANCHAND 
ROBERT MACKINLEY 
BHOLABHAI NATHUCHAND 
CAWASJI M. INDOREWALA 
Directors, 

We hereby certify that the foregoing report, so far as it 
relates to the shares allotted by the company and to the cadi 


r 


Directors. 
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leecived in respect of the shares, and to the receipts and paymeMs 
of the company on capital account is correct. 


Bombay, 16th June, 1937. 


Robertson and Chandulal, 

Registered Accountants. 

(Auditors). 


Notice re. Statutory Meeting 

The notice convening the statutory meeting will have 
to be made out in a form similar to the one given below : — 

THE BOMBAY TRADING & MANUFACTURING CO., LTD, 
NOTICE OF THE STATUTORY MEETING 

Notice is hereby given that the statutory meeting of the 
above company pursuant to Sec. 77 of the Indian Companies Act, 
1913, will be held at the Registered OflSce of the company at 
IS, Esplanade Road, Bombay, on Tuesday, the 20th July, 1937. > 

Bombay, 16tk June, 1937. 

By Order of the Board, 

G. UMRIGAR, 

Secretary. 


Proceedings 

At this meeting only the shareholders can attend and 
they are at liberty to discuss matters covered by the re- 
port sent to them, viz., the formation of the company, 
particulars as to the amounts collected against paidup 
capital, how the same was spent in form of preliminary 
expenses, purchase of the various assets, etc., and any 
matter relating to the formation of the company, or 
arising out of the report of which whether previous notice 
has been given or not. Besides this it is the directors’ 
duty at this meeting to cause a list showing names, des- 
criptions and addresses of members of the company, and 
the number of shares held by them respectively, to be 
produced at the commencement of meeting and to remam 
open and accessible to any member during the conti- 
nuance of the meeting. There is no objection to the sta- 
tutory meeting being adjourned from time to time, ai^ 
any resolution passed at this adjourned meeting will have 
47 
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tile same force as one passed at the original meeting, 
provided proper notice, as required by the articles of 
association of the company concerned, has been given. 
The statutory report must be certified by not less than 
two directors of the company and when there are less 
than two directors by the sole director and manager. 

AGENDA OF A STATUTORY MEETING 

AGENDA 

(1) To read the notice convening the meeting and the 
statutory report circulated may be taken as read. 

(2) The chairman to explain the purpose for which the 
meeting has been called under Sec. 77 of the Indian Companies 
Act, 1913. 

(3) Chairman^s statement as to the general position of the 
company in connection with the floatation, etc., and invitation to 
members to ask such questions as may arise out of the report or 
relating to the formation of the company. 

Minutes of the Statutory Meeting 

BOMBAY TRADING COMPANY, LIMITED. 

The statutory meeting of the above company was held at the 
iregisiered office of the company on Friday, 14th June, 1937 at 
4 p.m. (S. T.). 

There were present ; — 

Sir Sorabji Framji, Kt. {Chairman). 

Mr. W. Lalchand. 

Mr. Mohamed Karim. 

Mr. M. S. Kavarana. 

'Directors . — 

In attendance : — 

Mr. Melwanji Cawasji (Solicitor). 

Mr, M. Pochkanawalla (Secretary). 

Shareholders according to the separate list filed. 

The notice convening the meeting was read out by the 
secretary on instructions from the chairman and it was resolved 
4hat the report which was duly circulated among members might 
be taken as read. 

Sir Sorabji (Chairman) then explained that the meeting was 
oalled to comply with the requirements of Sec. 77 of the Indian 
<]!bmpanies Act, 1913, where the shareholders were invited to meet 
dn order to ascertain the precise position as tp floatation and the 
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prospects of the company, that, the list showing the names, 
descriptions and addresses of the members of the company ,and 
the number of shares held by them respectively, was available at 
the meeting and would remain open and accessible to any of the 
members of the company present for inspection during the 
continuance of the meeting. 

The chairman then dealt with details as to the general 
position of the company and referred to and explained some of 
the items of the report. He then invited those present to discuss 
any matter relating to the formation of the company, or arising 
out of the statutory report, whether previous notice had been 
given or not. He pointed out, however, that no resolution can 
he passed of which no notice had been given. 

Certain number of the shareholders asked questions which 
were duly answered. After a short discussion the meeting termi- 
nated with a vote of thanks to the chair. 

Notb : — We have already dealt with the consequences of default 
in holding the meeting or filing the statutory report, they 
are ; — 

(1) that the company may be ordered to be woimd up by 
the Court (Sec. 162) or 

(2) the Court may, when the petition is presented to it for 
winding up of the company on this ground, instead of ordering 
winding up, order the filing of the statutory report or holding of 
the statutory meeting [Sec. 77 (9)1* 

GENERAL MEETING 

A general meeting of a joint stock company is a 
meeting of its members, or its shareholders, duly convened 
according to the terms and conditions of the articles of ' 
association or requisition of members as provided for by 
Sec. 78 of the Indian Companies Act. Prima fade all 
shareholders of the company are at liberty to attend this 
meeting. Sec. 76 of the Indian Companies Act lays 
down in connection with the general meeting as follows 

76. (1) A general meeting of every company ehaU he held within 
eighteen months from the date of its incorporation and thereafter 
once at least in every calendar year and not more than fifteen 
months after the holding of the last preceding general meeting, 

(i) If default is made in holding a meeting in accordance 
with the provisions of this section, the company and every director 
or manager of the company who is knowingly and wUfvUy a party 



74d INDIAN COMPANIES MANUAL 

to the defcndt shall be liable to- a fine not exceeding five hundred 
rupees. 

(5) If default is made as aforesaid, the Court may, on the 
application of any member of the company, call or direct the 
calling of a general meeting of the company. 

The above section makes it compulsory that (1) 
vxitkin eighteen months from the date of its incorporationf 
and thereafter (2) once at least in every calendar year 
(3) and not more than fifteen months after the holding of 
the last preceding general meeting, this annual general 
meeting has to be held. Failing the compliance with either 
of these requirements, an offence is committed and the 
fine as provided for by this section will be levied. The 
calendar year, of course, commences from 1st January 
and ends on 31st December {Gibson v. Barton, (1875) 
L. R. 10 Q. B. 329). If the meeting is not called at least 
once in the calendar year and is also not called within the 
fifteen months from the date of the last meeting, two 
separate offences are committed and the party charged 
will be separately fined for each offence {Smedley v. 
Companies’ Registrar, (1919) 1 K. B. 97). Of course in 
case of this default in calling the meeting the Court may, 
on the application of any member of the company, call or 
direct the calling of a general meeting of the company. 
[Sec. 76 (3)]. The further point to be remembered is that 
when the articles of association of the company concerned 
make a distinction between an ordinary and an extra- 
ordinary general meeting, the extraordinary meeting held 
on the requisition of shareholders does not come within 
definition of general meeting under Sec. 76 {Emperor v. 
Nasur, (1923) 25 Bom. L. R. 224). In Gibson v. Barton,. 
referred to above Blackbvm, J. laid down that “ no indi- 
vidual director, nor a manager, probably, has the power,, 
certainly no one of them has the strict legal right, to call 
a meeting. A meeting is to be called by order of the direc- 
tors and not by any individual person.” In one case 
where the secretary on a requisition sent out a notice 
convening an extraordinary meeting which purported to 
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be issued by order of the board, when in fact no such 
order was issued, it was held that on ratification by the 
iiirectors of the said notice it became good for all purposes 
{Hooper v. Kerr, Stuart & Co. Ltd., (1900) 83 L. T. 729). 
In case of a meeting of the subscribers of the memorandum 
any reasonable notice will do. In one case two days’ notice 
was held sufficient (John Morley Building Co. v. Barraa 
(1891) 2 Ch. 386). In case of lurgency a mandatory in- 
jtmction is granted by the Court directing the directors 
to call a meeting forthwith as was done in England under 
Sec. 66 (1) of the Act of 1908 corresponding to our 
section of tbe present English Act of 1929 (RvJtherford v. 
Farmery, (1915) R. No. 1524; Ashbury J. 12 Nov., 1915). 
The New English Act has now provided for the expenses 
of requisitionists being paid out of the directors’ remu- 
neration if they wrongfully make default in calling a 
meeting, and has given the Court the power to call the 
meeting if it is impracticable to do so in the manner pres- 
cribed by the articles, on the application of a director 
or any member entitled to vote, or on its own motion 
(Sec. 115 (2) of the English Act of 1929). 

To stop a general meeting of the company by tiie 
Court, a very strong case has to be presented (Isle of 
Wight Ry. Co. v. Tahourdin, (1883) 25 Ch. D. 320). 
We have seen that where a company fails to hold its 
annual general meeting in proper time, any member of the 
company may apply to the Court and the Court may call, 
or direct the calling of, the said meeting. Minutes of tbe 
proceedings of these meetings must be recorded in book, 
kept for the purpose, and shall be signed by the chairman 
of the meeting at which the proceedings were had, or by 
the chairman of the next succeeding meeting, when they 
shall be evidence of the ptoceedings. The notice of the 
general meeting must be given to the members, unless 
otherwise provided for, because the omission to (h> so 
prima fade invalidates the meeting (Smyth v. Darky, 
(18^) 2 'H. Li C. 789). The articles of associatitjn of a 
good number of companies provide that accidental omisnoa 
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shall not invalidate the meeting, in which case, the provision 
shall apply. The executors or administrators of deceased 
members are not entitled to notice unless re^stered as 
members, vmless articles provide otherwise {AUen v. Gold 
Beefs of W. Africa, (1900) 1 Ch. 656) . The usual business 
of this meeting is to receive the directors’ report of the work 
done during the period preceding the date on which it is 
held, and to receive the balance sheet duly audited by the 
auditor of the company, together with the auditor’s report 
which is generally attached thereto. The auditors’ report 
has to be read before the company in general meeting, and 
shall be open to inspection by any member of the company. 
Following upon the directors’ report, the next business is 
that of sanctioning the dividend, if any, and the election of 
the directors and auditors as the case may be. Any other 
business is considered to be special, and due notice has 
to be given. The articles of association generally set out 
the nature of business which is to be done at this ordinary 
meeting, and in some companies they provide that this 
meeting be held half-yearly. The usual practice is to 
provide in the articles for at least seven days’ notice. It 
is at this meeting that the shareholders are in theory 
supposed to exercise control over the company, the nature 
of which control will undoubtedly depend on the powers left 
to individual shareholders as to voting in the memorandum 
or the articles of association of the company. Where pmna 
facie directors were improperly appointed they were res-^ 
trained from presiding over a meeting called by them as 
an extraordinary general meeting (Harben v. PhilUps, 
(1883) 23 Ch. D. 14). 

If the directors’ report as presented at the general 
meeting is not accepted, it amounts to a vote of censure on 
the directors, but it has no fmi;her effect, as it is not neces- 
sary that the report should be accepted. Now under the 
Indian Companies {Amendment) Act, 19S6, the company< 
may by extraordinary resolution remove any director, whose 
period of office is liable to determination at any time by 
retirement of directors in rotation before the expiration of 
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his petiod of office and may by ordinary resolution appoint 
another person in his stead. The person so appointed 
shall he subject to retirement at the same time as if he 
had become a director on the day on which the dire<Aof 
in whose place he is appointed was last appointed director. 
A director so removed shall not he reappointed a d&t^iAor 
by the board of directors. [S6G {!)]. Some articles of 
association also give the members power to remove the 
directors. In the absence, however, of being able to remove 
the directors on account of the requisite majority for an 
extraordinary resolution not being available the shareholders 
may adopt the plan of waiting till each one of them retires 
by rotation, and re-elect whomsoever they please. Sec. 142 
of the Indian Companies Act, 1913, gives the company 
the power to appoint inspectors to investigate its affairs 
by a special resolution, which powers may be exercised by 
the company if necessary. Failing this, the powers imder 
Sec. 138, namely, that of applying to the Local Government 
for one or more competent inspectors to investigate the 
affairs of the company, and to report upon it, may be 
resorted to. The section leaves open the following four 
courses imder the following circumstances : — 

(t) in the case of a banking company having a share- 
capital, on the application of members holding not 
less than one-fifth of the shares issued; 

(it) in the case of any other company having a share-^ 
capital, on the application of members holding not leas, 
than one-tenth of the shares issued; 

(m) in the case of a company not having a share-capital 
on the application of not less than one-fifth in number 
of the persons on the company’s register of members; 
(iv) in the case of a company, on a report by the registrar 
Sec. 137 (6). 

These inspectors shall have the right to examine oil 
oath any person in relation to the company, or its budness, 
and to call upon all who have been officers of the company, 
to produce all books and documents relating to them 
their custody or power. On the conclusion of their inve^- 
gations the inspectors shall present their report. TMij 
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or a certified copy of it, authenticated by the seal 
of the company concerned, is admissible in legal proceed- 
ings as evidence of the opinion of the inspectors relating to 
■ilMrtiters contained therein. We have seen that there is no 
.d^ection to any special business, of which due notice has 
■boen given, being done at the general meeting, though the 
'^actide followed by many companies is to hold an extra- 
ordinary meeting to consider any special matter either on 
a separate day, or on the same day as the annual general 
meeting, soon after the conclusion of this general meeting. 

Where the articles provide for a notice of seven days 
to be given to each member it means seven clear days, 
t.B., exclusive of the day of giving the notice and the day 
pf the meeting (Railway Sleepers Supply Co., (1885) 29 
Gh. D. 234; Mercantile Investment Co. v. International 
Go., (1893) 1 Ch. D. 484). So long as the notice is 
posted in proper time, or published in the newspapers as 
provided for by the articles, it is not necessary to prove 
that all members received it (Sneath v. Valley Gold Co., 
(1893) 1 Ch. 477). We have already seen in connection 
with the statutory meeting that notice of adjournment is 
not necessary to be given unless the articles so provide, as 
the adjournment is continuation of the original meeting. In 
some cases, however, articles require that if an adjourned 
meeting is to be held after more than ten days a fresh 
notice should be given as in the case of Table A., Clause 
49 of the English Companies Act of 1929. Once a notice 
of the meeting is given it cannot be adjourned by a sub- 
sequent notice, but the proper comse will be to hold the 
meeting and resolved the adjournment of it to any future 
convenient date (Smith v. Paringa Mines, Ltd., (1906) 2 
Ch. 193). The executors or administrators, or other special 
r^resentatives of a deceased shareholder, need not be given 
a notice of tiie meeting tmless they have transferred their 
Glares to their own names (Alien v. Gold Beefs of JV. Africa, 
(1900) 1 Ch, 656). The notice of the meeting must give 
a fair, candid, and reasonable eiqilanation of tiie business 
which is proposed to be done, because if the matter is 
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'wrapped up and kept back the proceedings may be in- 
■validated (Kaye v. Croydon Tramways, (1898) 1 Ch. 368; 
Pacific Coast Coal Mines Ltd. v. Arhvthnot, (1917) A. C. 
■607). ^With reference to meetings of a public company the 
following section has been substituted by the Indian Com- 
panies (Amendment) Act, 1936 in S. 79 : — 

79 . (1) The following provisions shall have effect with respect 
to meetings of a company other than a private company not being 
« subsidiary of a public company and the procedure thereat, 
notwithstanding any provision made in the articles of the company 
in this behalf : 

(a) a meeting of a company other than a meeting for the 
passing of a special resolution may be called by not 
less than fourteen days* notice in writing; biU with the 
consent of all the members entitled to receive notice 
of some particular meeting that meeting may be 
convened by sttch shorter notice and in such manner 
as those members may think fit; 

ib) notice of the meeting of a company with a statement 
of the business to be transacted at the meeting shall 
be served on every member in the manner in which 
notices are required to be served Table A and for the 
purpose of this clause the expression " Table A ** means 
that table as for the time being in force; but the 
accidental omission to give notice to, or the non^ 
receipt of notice by any member shall not invalidate 
the proceedings at any meeting; 

<c) five members present in person or by proxy, or the 
chairman of the meeting, or any member or members, 
holding not less than one-tenth of the issued capital 
which carries voting rights shall be entitled to demand 
a poll. Provided that in the case of a private company 
if not more than seven members are personally present, 
one member, and if more than seven members are 
personally present, two members shall be entitled to 
demand a poU; 

(d) an instrument appointing a proxy, if in the form set out 
in RegiUation 67 of Table A, shall not he questioned 
on the ground that it fails to comply with any special 
requirements specified for such instruments by the 
articles; and 

< 6 ) my sharehoUer v^ose mme is entered in the roister 
of sh&rehdders of the company AsM mfoy tiie mme 
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rights and he subject to the same liabilities as all 
other shareholders of the same class, 

>1 {2) The following provisions shall have effect in so for as the 

aisles of the company do not make other provision in that 
behalf : 

(a) two or more members holding not less than one-tenth 

of the total share capital paid-up or, if the company 
has not a share capital, not less than five per cent, in 
number of the members of the company may call a 
meeting; 

(b) in the case of a private company two members and in 

case of any other company five members personally 
present shall be a quorum; 

(c) any member elected by the members present at a meeting 

may be chairman thereof; 

(d) in the case of a company originally having a share- 

capital^ every member shall have one vote in respect 
of each share or each hundred rupees of stock held 
by him, and in any other case every member shall 
have one vote; 

{e) on a poU votes may be given either personally or by 
proxy; 

(/) the instrument appointing a proxy shall be in writing 
under the hand of the appointor or of his attorney 
duly authorized in writing, or if the appointor is a 
corporation, either under seal or under the hand of 
an officer or an attorney duly authorized; and 

(g) a proxy must be a member of the company. 

(5) If for any reason it is impracticable to call a meeting of 
a company in any manner in which meetings of that company 
may be called or to conduct the meeting of the company in 
manner prescribed by the articles of this Act), the Court may, 
either of its own motion or on application of any director of the 
company or of any member of the company who would be entitled 
to vote at the meeting, order a meeting of the company to be 
called, held and conducted in such manner as the Court thinks fit, 
and where any such order is given may give such ancillary or 
consequential directions as it thinks expedient, and any meeting 
called, held and conducted in accordance with any such order shall 
for all purposes be deemed to be a meeting of the company duly 
called, held and conducted. 

The above section is an adaptation of S. 118 of the 
English Act of 1929 with the alteration to the effect that 
whereas in the English Act the section penmts ite provinons 
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to be overridden by special clauses, in the articles of asso- 
ciation of the company concerned, the Indian Act makes- 
provisions governing the notice to be given for ofiScial 
resolution, the manner of service of notices, the number of 
members entitled to demand a poll and the form of proxy 
instruments incapable of variation. In case of proxy 
instruments attempts were made by some articles to obstruct 
the shareholders from taking an organized action agidnst 
the management by providing to the effect that only proxy 
forms issued by the company with the seal of the company 
to the shareholders could be used. This and similar 
obstructions are now made impossible by providing in 
S. 79 (1) (d) that any proxy form printed or prepared by 
any one as long as it followed the form set out in clause 
67 of Table A was sufficient. The other obstruction to the 
shareholder exercising his right was a provision to the- 
effect that shareholder cannot exercise his right to attend 
a meeting of shareholders or to vote thereat tmtil after 
a fixed period as pro-vided for in the articles (usually six 
months) had expired. This was also objected to by the 
Shareholders’ Association and the investors as an imneces- 
sary obstruction to their normal rights and has now been 
effectively provided by S. 79 (1) (c) hy laying down that 
any shareholder whose name is entered in the register of 
shareholders of the comparvy shaU enjoy the same rightd 
and be subject to the same UabUities as aU other shared 
holders of the same doss. This' section also providee 
specially that agenda must accompany the notice of a 
generod meeting (S. 79 {1) (b). 

Thus according to the section cited above if the articles 
of association do not otherwise provide five members cait 
call a meeting {Brick & Stone Company, (1878) W. N. 140^ 
Sorabji v. Scind Press Co., (1906) 8 Bom. L. B. 478) ► 
It is now further provided that if for some reason it is 
impracticable to cM a meeting in any manner in which 
company meetings may he called or to conduct the meetinff 
in the manner prescribed by the Act or the articles the 
Court may order a meeting to he ccdlcd on aippUcatum of 
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•any director or member entitled to vote of the company 
18 . 79 ( 3 )]. 

SPECIMEN FORMS OF ARTICLES IN USE BY 
JOINT STOCK COMPANIES IN INDIA 
IN 

CONNECTION WITH CONVENING OF 
GENERAL MEETINGS. 

Statutory Meeting 

The statutory meeting of the company shall be held at such 
place and time (Hot being less than one month and more than 
^ix months from the date at which the company is entitled to 
‘Commence business), as the directors may determine. 

Convening of General Meeting 

The first general meeting of the company shall be held within 
eighteen months from the date of its incorporation and thereafter 
once at least in every calendar year at such time and place as 
may be determined by the directors. Such general meeting shall 
be called ordinary meetings, all such meetings of the company 
«hall be called extraordinary meetings. 

An alternative form is as follows : — 

ST. A general meeting of the company shall be held within 
eighteen months from the date of its incorporation and thereafter 
once at least in every calendar year and not more than fifteen 
months after the holding of the last preceding general meeting 
and at such time and place as may be determined by the board. 
The above-mentioned general meetings shall be called ordinary 
general meetings; all other general meetings shall be called extra- 
ordinary general meetings.* 

Directors may call Extraordinary Meetings 

The directors may call an extraordinary meeting whenever 
they think fit. 

Calling of Extraordinary General Meeting on 
Beqnmtion 

(1) The directors shall, on the requisition of the holders of 
not less than pne-tenth of the issued share capital of the company 
upon which all calls or other sums then due have been paid, 
forthwith proceed to call an extraordinary genml meethig of the 
^mmpany. 
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(2) The requisition must state the objects of the meeting, 
And must be signed by the requisitionists and deposited at the 
registered office of the company, and may consist of several 
documents in like form, each signed by one or more of the 
requisitionists. 

(3) If the directors do not proceed within twenty-one dayff 
from the date of requisition being so deposited to cause a meeting 
to be called, the requisitionists, or a majority of them in value,, 
may themselves call the meeting, but in either case any meeting 
so called shall be held within three months from the date of the* 
deposit of the requisition. 

(4) If at any such meeting a resolution requiring confirmation 
at another meeting is passed, the directors shall forthwith call a 
further extraordinary general meeting for the purpose of considering: 
the resolution and, if thought fit, of confirming it as a special 
resolution, and, if the directors do not call the meeting within, 
seven days from the date of the passing of the first resolution,, 
the requisitionists, or a majority of them in value may themselves^ 
call the meeting. 

(5) Any meeting called under this article by the requisitionists; 
shall be called in the same manner, as nearly as possible, as that- 
in which meetings are to be called by the directors. 

Alternative articles re. the same point are as follows : — 

The directors may, whenever they think fit,, 
and they shall upon a requisition made In 
writing by the holders of not less than one- 
tenth of the issued share capital of the* 
company upon which all calls or other sums 
then due shall have been paid forthwith 
proceed to convene an extraordinary general 
meeting. 

Any requisition made by the members shall^ 
express the object of the meeting proposed to 
be called, and shall be left at the registered 
office of the company. It must be signed by 
the requisitionists, and may consist of several 
documents in like form, each signed by one 
or more requisitionists. 

Upon the receipt of such requiation, the 
directors shall within fourteen days after the 
receipt thereof proceed to convene an extra- 
ordinary general meeting. If they do not 
proceed to convene the same within twenty- 
one days after the receipt of the requisition 
the requisitionists or a majority of ^em in 
value, may themselves convene • an extra- 


Extraordinary 
general meeting. 


Requisition for a 
meeting. 


Procedure as to 
meetings requisi- 
tioned. 
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ordinary general meeting to be held within 
three months from the date of the deposit of 
the requisition on such day and at such place 
as the persons convening the same may 
determine. In case at any such extraordinary 
general meeting a resolution requiring con- 
firmation at another meeting is passed, the 
directors shall forthwith convene a further 
extraordinary general meeting, and if they do 
not convene the same within seven days from 
the date of the passing of such resolution, 
the requisitionists or a majority of them in 
value may themselves in like manner but 
without a further requisition convene the 
meeting necessary to confirm the relation. 
Any meeting convened under this article by 
the requisitionists shall be convened in the 
same manner as nearly as possible as that 
in which meetings are to be convened by the 
directors. 

Notice of Meetings 

Not less than fourteen days' notice in writing at the least, 
specifying the place, the day and the hour of meeting, and in 
ease of special business, the general nature of such business, shall 
be given in manner hereinafter mentioned to all members save 
those as are imder the provisions of these articles not entitled to 
receive notices from the company. 

Note : — ^Fourteen clear days' notice in case of meetings of the com- 
pany other than a meeting for the passing of a special 
resolution to the members specifying the place, day and 
hour of meeting and in case of special business the general 
nature of such business shall be given either by advertise- 
ment or by notice sent by post, or otherwise served as 
hereinafter provided. 

Notice with Agenda 

Notice of the meeting of the company with a statement of 
the business to be transacted at the meeting shall be served on 
ovevy member in the manner in which notices are required to be 
served by Table A. 

Note ; — The Indian Companies (Amendment) Act, 1M6, Sec- 
tion 79 (1) (b) makes it now compulsory in case of 
meetings of companies to send an agenda of business to 
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be done at the meeting along with the notice of the 
meeting. 

Shorter Notice 

With the consent of all members save those as are under 
the provisions of these articles not entitled to receive notices of 
meetings, a meeting may be convened by a shorter notice than 
fourteen days and in such manner as such members may approve. 

Omission to give Notice not to invalidate resolution 
Passed 

In cases in which notice of any meeting called by the directors 
is given to the shareholders individually, the accidental omission 
to give notice to any of the members, or the non-receipt thereof, 
shall not invalidate any resolution passed at any such meeting. 


PROCEEDINGS OF GENERAL MEETING 


Business of 
ordinary meeting. 


Special business. 


No business unless 
a quorum is 
present. 

Quorum. 


When quorum is 
not present. 


The business of any ordinary meeting other 
than the statutory meeting shall be to receive 
and consider the profit and loss account, the 
balance sheet and the reports of the directors 
and of the auditors, to elect directors and 
other officers in the place of those retiring 
by rotation, to declare dividends and to 
transact any other business which under these 
presents ought to be transacted at an ordinary 
meeting. 

All other business transacted at an ordinary 
meeting and all business at an extraordinary 
meeting shall be deemed special. 

No business shall be transacted at any 
general meeting unless a quorum of members 
is present at the time when the meeting 
proceeds to business. 

Three members present in or by proxy shall 
be a quorum for a general meeting. 

If within thirty minutes from the time 
appointed for the meeting a quorum is not 
present the meeting, if convened upon the 
requisition of members, shall be dissolved, in 
any other case it shsJl stand adjourned to 
such day in the next week and at such time 
and place as the board may appoint. 
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Quorum at ad- 
journed meeting. 


The chairman. 


Chairman not 
present. 


Adjournment. 


Resolution by 
show of hands. 

Declaration o f 
chairman. 


At any adjourned meeting the members: 
present and entitled to vote whatever their 
number or the amount of shares or stock held 
by them shall form a quorum and shall have 
power to decide upon all matters which could 
properly have been disposed of at the meeting 
from which the adjournment took place if a 
quorum had been present. 

The chairman of the board shall preside as 
chairman at every general meeting of the 
company. 

If there be no such chairman or if at any 
meeting he shall not be present within 30 
minutes after the time appointed for holding 
such a meeting or shall decline to take or 
shall retire from the chair the directors present 
shall choose some one of their number to be 
the chairman of the meeting and if no 
director is present or if all the directors 
present decline to take the chair the members 
shall choose some one of their number to be 
chairman. 

The chairman may, with the consent of the 
meeting, adjourn any meeting from time to 
time and from place to place but no business 
shall be transacted at any adjourned meeting 
other than the business left unfinished at the 
meeting from which the adjournment took 
place. 

At every general meeting all questions 
shall be determined immediately in the first 
instance by show of hands. 

A declaration by the chairman of any 
general meeting that a resolution has been 
carried thereat upon a show of hands shall 
be conclusive and an entry to that effect in 
the book of proceedings of the company shall 
be suflicient evidence of the fact without 
proof of the number or proportion of the 
votes recorded in favour of or against such 
resolution, but if on such declaration being 
made a poll be demanded by not 1^ than 
five members present in person or by proxy 
or the chairman of the meeting or any 
member or members holding not less than 
one-tenth of the issued capital which carries 
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voting rights shall be entitled to demand a 
poll and such demand being made the same.^ 
shall be taken accordingly. 

If a poll is demanded in the manner aforesaid . 
How poll to be it shall be taken at such time and place as 
taken. the chairman of the meeting may direct, and 

either atonce or after an interval or adjourn- 
ment or otherwise and the result of such poll 
shall be deemed to be the resolution of the 
company but the demand of a poll shall not 
prevent the continuance of a meeting for the 
transaction of any business other than the 
question on which a poll has been demanded. 
The chairman of the meeting shall either 
himself act as scrutineer or appoint one or 
more member or members to act as scrutineer 
or scrutineers. 

In the case of an equality of votes upoa 
Casting vote. any question at any meeting the chairman. 

of the meeting shall both on the show of 
hands and at the poll, be entitled to a casting, 
vote in addition to his own vote or voles a& 
a member. 

PROCEEDINGS AT THE GENERAL MEETINGS 
Minutes of General Meeting 

At general meetings the rules applying to minutes are 
the same as for meetings of directors or managers. Th^ 
minutes of general meeting must also be signed by the ^ 
chairman of that meeting or the next succeeding meeting! 
In the case of joint stock companies, the rule which 
generally prevails is that the minutes are read and signed 
by the chairman at the next ensuing directors' meeting. If 
they are not so read or signed then it would be necessary 
to read the minutes at the next general meeting of the 
preceding general meeting and then to pass and sign same 
as a correct record. It was held as early as 1864 that the 
minutes once passed are considered as prima jade a correct 
record and the burden of proof is thrown on those who are 
attempting to challenge them {Ex parte, Stock, (1864) ^ 
L. J. Ch\ 731) . The usual habit of stating that the minutes. 

48 
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are “read and confirmed” is not accurate in connection 
with the passing of the minutes. The correct form should 
be “ the minutes of the last general meeting held on 26th 
July, 1937, were signed as correct record.” This is because 
the minutes, when passed, are simply verified accepted as 
a correct record of what occurred at the preceding meeting. 
There is nothing to confirm. 

Here too the secretary of the company prepares an 
agenda, which is the list showing what business is to be 
transacted, and places same before the chairman who deals 
with the various items on this agenda in proper order. 
There are cases where regular agenda books are kept for 
the use of the chairman and secretary, both for directors’ 
as well as shareholders’ meetings, so that they are main- 
tained for future reference in proper order. There are 
occasions where a matter is debated once again which was 
already debated at the previous meeting. In such cases 
this fact must be brought on record in the form of a separate 
minute. In case of error in writing of the minute book the 
pages should not be tom, but a line may be drawn across 
the matter which is sought to be cancelled. This, is 
absolutely necessary because the minute book is a book of 
very great evidential value, and if a matter has to be proved 
in a Court of Law to have taken place, a tom minute book 
would be a very poor document for that purpose. In 
this coimection a case came up before the English High 
Court as to whether a minute book in form of loose leaf 
arrangement would satisfy the requirements of the Act, It 
was held where minutes of directors’ meeting of a company 
consisting of a number of loose leaves fastened together in 
two covers were tendered in evidence as a book within the 
meeting of S. 120 of the English Act of 1929 (our corres- 
ponding S. 83) that the document being in form in which 
it was possible to take something out or to put something 
in was not a book under S. 120 of the Act. [Hearts of Oak 
Assvsrance Co., Ltd. v. James F. Flavor & Sons, (1935) 
W. N. 164; (1936) 1 Ch. 76). Besides writing the minutes 
as accurately as possible, the secretary should see that he 
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keeps as full a record of the proceedings as circumstances 
will permit, so that, there may not be any room for doubt 
or they may not be construed into a different meaning. 
We have dealt fully with this question in connection with the 
minutes of the directors' meeting to which reference may be 
made. 

Notices of General Meetings 

We have already seen that a general meeting of a 
joint stock company is called either by the board of 
directors or on requisition of shareholders. The Sec. 78, 
which gives powers to the shareholders to requisition a 
meeting, runs as follows : — 

(1) Notwithstanding anything in the articles, the directors 
of a company which has a share capital shall, on the requisition 
of the holders of not less than one-tenth of the issued share capital 
of the company upon which all calls or other sums then due have 
been paid, forthwith proceed to call an extraordinary general meet^ 
ing of the company. 

(2) The requisition must state the objects of the meeting, . 
and must be signed by the requisitionists and deposited at the 
registered office of the company, and may consist of several 
<locuments in like form, each signed by one or more requisitionists. 

(3) If the directors do not proceed within twenty-one days 
from the date or the requisition being so deposited to cause a 
meeting to be called, the requisitionists, or a majority of them in 
value, may themselves call the meeting, but in either case any 
meeting so called shall be held within three months from the 
<late of the deposit of the requisition. 

(4) Any meeting called under this section by the requisi-. 
tionists shall be called in the same manner, as nearly as possible, 
as that in which meetings are to be called by directors. 

(5) Any reasonable expenses incurred by the requisitionists' 
by reason of the failure of the directors duly to convene a meeting 
shall be repaid to the requisitionists by the company, and any 
sum so repaid shall be retained by the company out of any sums 
dhie or to become due from the company by way of fees or other 
remuneration for their services to such of the directors as were 
in default. 

This section overrides any special articles of the com- 
pany concerned may be inconsistent therewith. The urtioles 
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may, however, allow holders of less than one-tenth of the 
issued share capital of the company to requisition a meeting: 
and for that reason are not inconsistent and thus quite 
effective. The requisition must state the objects of the 
meeting and must be signed by the requisitionists and must 
be deposited at the registered office of the company. The 
documents constituting the requisition must be substantially 
the same but need not be identical {Fruit & Vegetable 
Growers’ Association Ltd. v. Kekewich, (1912) 2 Ch. 52). 
The shareholders may include preference shareholders as 
well as holders of share warrants even though these share- 
holders may not have a right of voting. If joint holders 
sign the requisition they must all sign unless the articles 
provide otherwise {Patent Wood Keg Syndicaie v. Pearses 
(1906) B’’. N. 164). The requisition, of course, should be 
in accordance with the section, otherwise the meetings and 
resolutions passed thereat are invalid {See Oriental Naviga- 
tion Co. V. Bhanaram, (1922) 49 Cal. 399 at p. 419). The 
directors must call the meeting within twenty-one days of 
the requisition, failing which the requisitionists or a majority 
of them in value, may call a meeting which must be held 
within three months of the date of the deposit of the 
requisition. The new addition to the section by the Indian 
Companies {Amendment) Act, 19S6, provides for reason- 
able expenses of the requisitionists being paid by the com- 
pany and also empowers the company to recover same 
from the defaulting directors from their remuneration or fee 
that may be due to them. 

With reference to the notice the following points should 
be remembered : — 

1. The notices must be given as provided for either in the act- 
or by the regulations of the company, say, articles of aussociation. 

2. The general meeting must be convened by a resolution 
of the board of directors or by the members according to the- 
provision of Sec. 79 (2). 

3. All persons who have a right to receive such a notice 
must be served with such notice. 

4. The notice must state with clearness the nature of the 
business which is to be done at the meeting. 
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5. The notice must be absolute and not conditional, because 
unless the articles permit conditional notices, they cannot be given. 

6. The notice must provide for a convenient time and 
place for the meeting. 

7. In case of notices of extraordinary meetings where extra- 
ordinary resolutions are to be passed, the fact that the resolution 
is to be an extraordinary resolution must be clearly stated. 

8. The notices once given cannot be withdrawn but the 
■correct procedure will be to hold the meeting and adjourn same. 

9. Notices of adjourned meeting need not be given unless 
articles require same to be given. 

As we have seen in the set of articles already quoted 
above the articles of association generally provide for the 
notices being given and for that purpose lay down the time. 
Usually fourteen days’ notice is now provided for 
by these regulations for general meetings unless where the 
Act specifies a more lengthy period. We have already 
seen that seven or fourteen days’ notice means so many 
clear days {Mercantile Investment Co. v. International Co., 
of Mexico, (1893) 1 Ch. 484). The object for which a 
notice has to be given is to see that a sufficiently full and 
frank disclosure is made to the shareholders of the facts 
upon which they were asked to vote and unless that is done 
the resolution passed at a meeting with such an insufficient 
notice are invalid and not binding on the company 
{BaiUie v. Oriental Telephone and Electric Co., Ltd., 
(1915) 1 Ch. 503). If all the members or shareholders of 
the company were present and assented to the waiver of 
the notice the position would be different {Parker & Cooper 
v. Beading, (1926) 1 Ch. 975; Express Engineering Co., 
(1920) \ Ch. 466). The fixing of the date and time as 
well as the place of meeting is no doubt in the entire dis- 
cretion of the directors, with which the Court generally 
hesitates to interfere except where the Court is satisfied 
that an attempt is made to hold the annual general meeting 
on a particular date for the purpose of preventing share- 
holders from exercising their voting powers {Cannon v. 
Trask, (1875) L. R. 20 Eq. 669). We have already seen 
that where there is a deadlock and the board is unable to 
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act, a meeting of the shareholders can be called under 
Sec. 79. The address at which the notice should be sent 
or forwarded is the address of the member as entered in the 
register of members. In this connection it has been held 
that when the articles of association require the notice to 
be sent by post it need not be sent by post it need not be 
sent to the literal address as in the register of members, 
but substantial accurate designation of the address or place 
is sufBcient {Liverpool Marine Insurance Co. v. Houghtonf 
(1875) 23 W. B. 93). When the articles lay down as the 
general rule that the directors may send the notice, it 
means that the notice is sent by the duly authorised agent 
of the board of directors on behalf of the board, and the 
notice given by a similar director without such authority 
of the board will not be sufficient {Browne v. La Trinidad, 
(1887) 37 Ch. D. 1, at p. 17). The secretary, no doubt is 
usually the duly accredited agent of the board and sends 
notices of meetings under orders of the board. If the 
secretary convenes a general meeting without authority 
from the board but afterwards the board ratifies same before 
the. date of the meeting the ratification will be sufficient 
{Hooper v. Kerr, Stuart & Co., (1900) 83 L. T. 729). 
It thus becomes necessary for the secretary to get 
a proper resolution passed by the board at a meet- 
ing where a quorum is present, and get necessatry 
authority in order to call a general meeting which will be 
valid. If de facto directors call a meeting, the meeting 
will be good, in spite of the irregularity in the constitution 
Of the board {Boschoek Proprietary Co. v. Fvke, (1906) 1 
Ch. 148) . Even where the notice was rather too short, or 
by the notice meeting was called where there was no 
quorum, the irregularity has been overlooked by the Court 
where immediate objection was not taken {Browne v. La 
Trinidad, (1887) 37 Ch. D. 1; Southern Counties Deposit 
Bank v. Rider & Kirkwood, (1895) 73 L. T. 374). Thcf 
alteration of the articles, no doubt, has to be made by a 
special resolution, but where an article is regularly framed, 
and is adopted and acquiesced for a long time it may bo 
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treated as valid and operative and as having been adopted 
by the shareholders. This was decided by Lord Davey 
in a Privy Council judgment in Ho Tung v. Man On 
Insurance Go. Ltd., (1902) A. C. 232, where the learned 
judge on page 235 states as follows ; — 

It appears, therefore, that these articles have been registered, 
and have been published and put forward as the company’s only 
articles of association, and have been acted on, amended, and 
added to by the shareholders of the company, and the company’s 
business has been conducted under the regulations contained therein 
for nineteen years without any objection, and the company on 
the record says that these articles are its articles of association. 
Their Lordships think that in these circumstances they are entitled 
to draw the inference that all the shareholders have accepted and 
adopted the articles as the valid and operative articles of association 
of the company. The articles of association stand on a very 
different footing from the memorandum, and are in the power of 
the shareholders themselves. The apparent object of requiring the 
articles to be signed before registration is to secure the adhesion 
of the only members of the company at that time to the regulations 
contained therein. It was no doubt as imperative for the registrar 
to require the articles to be signed before registering them as it 
was to see that they complied with the other requisitions of the 
ordinance, as, for example, that they were printed and expressed 
in paragraphs numbered arithmetically. But there is no reason 
why the shareholders should not adopt them although irregularly 
registered. The statutory mode of doing so is by special resolu- 
tion; but this again is only machinery for securing the assent of 
the shareholders, or a sufficient majority of them. In the Phosphate 
of Lime Co. v. Green, (1871) L. R. 7 Ch. p. 43, it was held that 
the company was bound by the acquiescence of the shareholdem 
in an act done by the directors in direct violation of the articles 
of association, although there had been no alteration of the articles 
by a special resolution.” 

Notice to be given to all entitled 

The articles of almost every modern company clearly 
lay down details as to the class of shareholders who are 
entitled to be present at the meeting and vote and to whom 
notice is to be given. At the same time it is generally 
made clear that those beyond a certain area may not be 
given notice such as outside British India or outside India 
itself. Such articles are certainly very desirable. However, 
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•even under the old common law every one entitled to 
.attend at a meeting must be summoned by notice except 
those beyond summoning distance in order to make pro- 
jceedings at the meeting legal and binding {Smyth y. 
Darky, (1849) 2 H. L. C. 789) . The articles also provide 
that accidental omission will not invalidate meeting or 
that if a notice is posted at the registered address and 
is not received the same must be excused. This is also a 
very practical and necessary regulation. The articles also 
provide that certain classes of members such as preferential 
shareholders who have no right to vote shall not be entitled 
to get the notice, also that those who are in arrears with 
their calls are not entitled to notice and in some cases 
again they go so far as to lay down that only those holding 
minimum number of shares shall be entitled to get the notice 
and to attend. Such articles are valid and binding though 
they may be considered by some as unreasonable. If 
there is no article to the contrary, every shareholder must 
get a notice of meeting and has a right to attend same even 
though he may not have a right to vote. We have seen 
that executors and administrators of deceased shareholders 
are not entitled to get notice of a meeting, and if they wish 
to have same they must get themselves re^stered as 
members by transferring shares to their own name (Alkn 
V. Gold Reefs of West Africa, (1900) 1 Ch. 656). In one 
case it has been decided however, that preference share- 
holders will have no right of voting or have no right to 
receive notice of a meeting {Re. Mackenzie, (1916) 2 Ch. 
450). If the resolution which is proposed to be passed at 
a meeting of which the notice is given, alters the articles of 
association it is not necessary to say so precisely (though 
it is desirable that it should be done) because every share- 
holder is taken to have knowledge of the contents of the 
articles of his company {Campbell’s Case, (1873) 9 Ch. 1.). 
But of course the new step which is proposed to be taken 
must be clearly stated in a notice {Lawes’ Case, (1852) 1 
De G. M. <fc G. 421) . A notice of a meeting which is called 
to sanction an agreement for the sale of the assets of the 
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•company will not be sufficient if it does not give the special 
advantages it offers to the directors from such a sale but 
-only igives other particulars as to agreement. This is 
because there are two important items here and only one 
of them is stated {Kaye v. Croydon Tramways, (1898) 1 
Ch. 358; Tiessen v. Henderson, (1899) 1 Ch. 861; Clarkson 
V. Davies, (1923) A. C. 100). It has been also held that 
where by the alteration of the articles it is proposed to 
increase the remvmeration of the directors, that fact of 
increase of remuneration should be clearly stated in the 
notice {BaMie v. Oriental Telephone and Electric Co., 
(1915) 1 Ch. 503). Attempts have been made to indicate 
the new articles in the notice without stating what altera- 
tion the new articles seek to effect may not be considered 
sufficient by the Court as notice to the shareholders of the 
proposed alteration (Normandy v. Ind. Coope & Co., (1908) 

1 Ch. 84) . It is also necessary imder the Indian Companies 
Act of 1913 that where the company was to decide in a 
meeting whether it should go into winding up by reason 
•of its liability, the said fact must be stated in the notice 
(A« in Stone v. City and County Bank, (1878) 3 C. P. D. 
282; Bridport Old Brewery, (1867) 2 Ch. 191). Where a 
meeting is called to consider reconstruction of the company 
under Sec. 213 of the Indian Companies Act of 1913, the 
notice of the meeting must specify the section imder which 
the same is sought to be done (Etheridge v. Central Uruguay 
Northern Extension Rly., (1913) 1 Ch. 425; Irrigation Com- ' 
pony of France, re. Fox Ex-part, (1871) 6 Ch. 176). We 
have, of course, seen that in case of extraordinary resolu- 
tion to be passed as an extraordinary resolution the notice 
must set out the exact resolution. It is held that no amend- 
ment to an extraordinary resolution can be accepted. It 
is, of course, not competent to any meeting to drop a re- 
solution which has been notified and substitute another 
resolution which is of such a nature that special notice 
should have been given of it (Indian Zoedone Co., (1884) 
*26 Cb. D. 70). Of course failure to give notice to a 
single shareholder would, unless otherwise provided for by 
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the articles as is usually done, invalidate the meeting^ 
{British Sugar Refining Co., (1857) Z K. & J. 408). If 
there is no special provision notice by advertisement has 
been held to be suflScient (Mercantile Investment Co. v. 
International Co., (1893) 1 Ch. 484). It is quite possible 
to do special business at the ordinary meeting provided 
proper notice is given (Graham v. Van Diemen's Land Co., 
(1856) 26 L. J. Ex. 73). If the special business is not 
stated in connection with the notice of general meeting,, 
only the general business will hold good, and anything done 
in connection with special business will be invalid (Lawes^ 
Case, (1852) 1 De G. M. & G. 421). It must be noted 
that the invalidity of the meeting does not affect outsiders 
who are dealing with the company and who have no 
knowledge of the invalidity (Royal British Bank v. 
Turquand, (1856) 6 E. & B. 327; Irwin v. Union Bank of 
Australia, (1877) 2 A. C. 266) . The act done at an invalid 
meeting can, of course, be ratified by a subsequent meeting 
held in a reasonable time of the date of the invalid meeting 
(Re. Portuguese Copper Mines, (1889) 42 Ch. D. 160). 
The notice of course must be signed by properly authorised 
parties such as the secretary or director or other officer 
of the company, though, it need not be under the common 
seal of the company. The signature of the person signing 
may be either personal signature or it may be by some 
agent authorised by them in writing (Re. Whitley Partners, 
In re. Callan's Case, (1886) 32 Ch. D. 337). 

Generally speaking the resolution passed at a meeting 
need not be in the identical terms of that specified’ in the 
notice. All that is required by law is that it should 
substantially cover the subject-matter as indicated by 
the resolution in the notice (Torbock v. Lord Westbtary, 
(1902) 2 Ch. 871). Where the articles lay down the 
rules as to notices, usually all that is required is that 
they should be substantially complied with (In re. British 
Sugar Refining Co., (1867) ZK.&J. 408). This is because 
in law the notices will not be construed with excMsive strict- 
ness (Wright's Case, (1871) 12 Eq. 331; Grant v. United 
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Kingdom S. Ry. Co., (1888) 40 Ch. D. 135). The rule of 
general application is that notices should be construed as 
business men would understand them (Alexander v, Simpson^ 
(1889) 43 Ch. D. 139). But of course the simple expres- 
sion ‘ special business ’ will not do in a notice, particularly 
when convening an extraordinary meeting (Witts v. Murray r 
(1850) 4 Exch. Reps. 843). In one case where the notice 
stated that a remuneration was to be allowed to the 
directors without giving the actual amount, and when as a 
matter of fact a large amount was to be payable, that in- 
formation was not considered sufficient (BattUe v. Oriental 
Telephone & Electric Co., (1915) 1 Ch. 503). Even where 
it was stated in a notice that the capital would be increased 
without stating to what amount it was to be so increased,, 
the information was held to be insufficient (McConnell v. 
E. Prill & Co., (1916) 2 Ch. 57). In one case where notice 
was given of a particular resolution being considered and 
a particular scheme being adopted, and at the meeting a 
part only of it was adopted, this adoption of the part was 
held not to be justifiable on the ground that shareholders 
might have abstained from attending the meeting as they 
were perhaps satisfied with the originally suggested course 
(Clinch V. Financial Corporation, (1868) 5 Eq. 450). When 
a contract in which the directors are personally interested 
is to be considered at a meeting, the notice should give 
particulars as to such interest of the directors (Kaye v.^ 
Croydon Tramway Co., (1898) 1 Ch. 358; Normandy v. 
Ind. Coope & Co., (1908) 1 Ch. 84). The notice must be 
conclusive about the meeting being held because a notice 
in the form that in a certain contingency the meeting will 
be held is not considered to be a notice (Alexander y. 
Simpson, (1889) 43 Ch. D. 139). 

THE USUAL BUSINESS AT ANNUAL GENERAL 
MEETINGS 

The general meetings held annually as required by the 
Indian Companies Act of 1913 (Sec. 64) do the usual 
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stereotyped business which is generally laid down in the 
articles of association of every company. The specific 
business laid down is, receiving of directors’ report together 
with a profit and loss account, or a revenue and expendi- 
ture in case of a non-trading company and the balance 
.sheet, passing of resolutions as to the payment of dividends 
from the balance of profit declared available for the pur- 
pose by the directors, re-election of directors who have 
■died, or resigned or retired by rotation, appointment of 
the auditors for the year to come and fixing of 
their remuneration. All other business will be con- 
sidered as special and which must be transacted at 
an extraordinary general meeting or if the same 
has to be done at this meeting a special notice has 
to be given. The usual practice is to do the special 
business at an extraordinary meeting specially convened, 
and if it is thought convenient to do this special business 
on the same day as the date of the annual general meeting. 
The practice is to notify that “ soon after the conclusion 
of the business of the annual general meeting in extra- 
ordinary general meeting will be held where the following 
"business will be done.” Thus two types of meetings can be 
held under this arrangement on the same day and under 
iihe same notice. 

Extraordinary General Meeting 

It will be seen that extraordinary general meetings 
4ure convened for the piupose of doing any special business 
which cannot be transacted at an ordinary annual general 
meeting. These extraordinary meetings can be convened 
by the board of directors if they so desire or as we have 
.seen above, under Sec. 78 by requisition of shareholders 
holding not less than one-tenth of the share capital of the 
company. The usual articles to be found in our Indian 
‘Companies in connection with these extraordinary meetings 
are already given under the heading “ general meetings ” 
"to which reference may be made if necessary. 
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FORM OF NOTICE FOB CONVENING 
AN ANNUAL 
GENERAL MEETING 

THE PROSPECTIVE MANUFACTURING CO., LTD. 

NOTICE 

The tenth ordinary general meeting , of the sharjehoJders of 
the company will be held on Monday, 12th January, 1937 at 4 pjn. 
(S.T.) at the registered office of the company, 85, Esplanade Road^. 
Bombay to transact the following business : — 

1. To receive and adopt the directors^ report and audited 
balance sheet for the year ended 31st December, 1937. 

2. To elect two directors in place of Sir Saklatwala, Kt., and 
Mr. R. N. Manekji who retire by rotation, but are eligible for 
re-election. 

3. To appoint auditors for the current year, and fix their 
remuneration. 

4. To transact such other business as may be brought 
forward. 

The transfer books of the company have been closed from 
Saturday, the 23rd December, 1937 and will remain closed up to 
Monday, the 2nd January, 1937, both days inclusive. 

By Order of the Board of Directors. 

The Prospective Manufacturing Co., Ltd. 

K. N. PETTIT, 

Secretary,. 

Bombay, 25th December, 1037. 

FORM OF NOTICE FOR CONVENING AN 
EXTRAORDINARY GENERAL MEETING 

THE PROGRESSIVE MANUFACTURING CO., LTD. 

Notice is hereby given that an extraordinary general meeting 
of the members of this company will be held at 85, Esplanade Road, 
Bombay, on Monday, 12th January, 1937 at 3 o’clock in the 
afternoon, when the subjoined resolution will be submitted to the 
meeting to be passed in the manner required for the passing of 
a special resolution : — 

That in pursuance of the recommendation of the committee 
of investigation appointed at the extraordinary general meeting 
held on the 12th December, 1937, the ordinary share capital of 
the company be reduced from Rs. 1,00,00,000 to Rs, 50,00,000 by 
writing down each fully paid ten rupees ordinary share to t^e- 
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value of five rupees fully paid, and that a petition be made to 
the Court for an order confirming the reduction. 


Bombay, 26th December, 1937. 


By Order of the Board, 

K. N. PETTIT, 

Secretary. 


^RM OF NOTICE CONVENING MEETING ON 
REQUISITION 

THE PROSPECTIVE MANUFACTURING CO., LTD. 

Notice is hereby given that in accordance with the requisition 
deposited by the shareholders of the above company under powers 
conferred on them by Sec. 78 of the Indian Companies Act, 1913 
an extradrdinazy general meeting will be held on 20th January, 
1937 at 5 p.m. (S.T.) at 85, Esplanade Road, Bombay, when the 
following resolution will be submitted to the meeting to be passed 
in the manner required for passing a special resolution : — 

(Set out the resolution). 

By Order of the Board, 

K. N. PETTIT, 

Secretary, 

Bombay, 12th January, 1937. 

When the company has issued share warrants and the 
holders of share warrants are also entitled to attend and 
vote at the meeting, the notice also includes a paragraph 
in more or less the following form : — 

THE PROSPECTIVE MANUFACTURING CO., LTD. 

The holders of share warrants in the above company who 
are desirous of attending the aforesaid meeting are reminded that 
according to the requirements of the articles of association they 
must deposit their warrants together with a statement in writing 
of their names and addresses with the secretary of the company 
at its registered office at 85, Esplanade Road, Bombay, four clear 
days before the date fixed for the meeting. On such deposit the 
depositors will receive a certificate of deposit and a ticket of 
achnission to the meeting. The warrants shall be returned to the 
depositors the day after the meeting is held on their siurendering 
the certificates of deposit. 

By Order of the Board, 

K. N. PETTIT, 

Secretary. 


Bombay, 12th January, 1937, 
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When the company has issued share warrants and 
the, holders of share warrants are also entitled to attend 
■and vote at the meeting the notice also includes a paragraph 
in more or less the following form : — 

THE PROSPECTIVE MANUFACTURING CO., LTD. 

The holders of share warraots in the above company who 
are desirous of attending the aforesaid meeting are reminded that 
according to the requirements of the articles of association they 
must deposit their warrants together with a statement in writing 
of their names and addresses with the secretary of the company 
at its registered oflSce at 85, Esplanade Road, Bombay, four clear 
days before the date fixed for the meeting. On such deposit the 
depositor wiU receive a certificate of deposit and a ticket of 
admission to the meeting. The warrants shall be returned to the 
depositors the day after the meeting is held on their surrendering 
the certificates of deposit. 

By Order of the Board, 

K. N. PETTIT, 

Secretary. 

Bombay, lilh January, 1937. 

RESOLUTIONS AND VOTING 
Annual General Meeting 

As we have already seen it is usual in a joint stock 
company , that the chairman of the company takes 
the chair as of right at all general meetings and when he 
is absent some other director takes the chair. If no director ^ 
is willing to take the chair, the meeting can appoint its 
own chairman from amongst the members present, as an 
outsider cannot be the chairman of a meeting of members 
of a joint stock company {Blair Open Hearth Fvmace Co. 
V. Reigart, (1913) 108 L. T. 665). The usual practice in 
nil meetings happens to be for the chairman to introduce 
the report, or the subject matter of the meeting, by an open- 
ing speech at the conclusion of which he moves the adoption 
of the report if the meeting is an annual general meeting, 
met to consider the report apd accounts as prepared and 
presented by the directors to the shareholders. At this 
Atiniiftl meeting, if the shareholders are dissatisfied with the 
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feport and accounts, they can reject the report by refusing^ 
to pass the resolution and the usual practice is for them to- 
move a resolution to appoint a committee of inspection 
either by an amendment, or by an original resolution. The 
form of the resolution for rejecting the report and the 
appointment of a committee of inspection is as follows : — 

4 “That the report and accounts be received but not adopted.” 

Where it is desired that a portion of the report be 
rejected, the proposition will be moved as follows ; — 

“ That the report and accounts be received and adopted 
except (here state the exception).” 

Where it is also intended to appoint a committee of 
inspection the following paragraph will be added to the 
resolution : — 

“ That a committee made up of Messrs. X, Y, & Z, share- 
holders of this company be and is appointed to- 
investigate the affairs of this company and to submit 
a report within one month from this date as to the 
results of their investigations. That this meeting 
stands adjourned to 1st March, 1937 with a view to 
receive the said report at 4 p.m. (S. T.) on Ist March, 
1937 at the same place.” 

This committee, however, formed in order to investigate 
will have very limited powers unless the directors are 
willing to give facility and information. The correct 
and more efficacious method of getting affairs of the com- 
pany inspected is through inspectors appointed under 
Sec. 142 of the Companies Act. This section empowers 
the shareholders on their own motion by a special resolu- 
tion to appoint inspectors for examining the affairs and 
accounts of the company and reporting on them. The 
section lays down as follows : — 

Sec. 142 (1) A company may, by special resolution, appoint 
inspectors to investigate its affairs. 

(2) Inspectors so appointed shall have the same powers and 
duties as inspectors appointed by the local government, except 
that, instead of reporting to the local government, they shall’ 
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report in such manner and to such persons as the company in 
general meeting may direct. 

(3) All persons who are or have been officers of the company » 
shall incur the like penalties in cases of refusal to produce any 
book or document required to be produced to inspectors so- 
appointed, or to answer any question, as they would have incurred 
if the inspectors had been appointed by the local government. 

Other sections also relevant where the local govern- 
ment appoint inspectors, on application of members or 
shareholders, are the following : — 

Sec. 1S8. The local government may appoint one or more 
competent inspectors to investigate the affairs of any company 
and to report thereon in such manner as the local government 
may direct : — 

ii) in the case of a banking company having a share 

capital, on the application of members holding not 

less than one-fifth of the shares issued; 

(ii) in the case of any other company having a share 
capital, on the application of members holding not 

less than one-tenth of the shares issued; 

(in) in the case of a company not having a share capita^ 
on the application of not less than one-fifth in number 
of the persons on the company’s register of members; 
(iv) in the case of any company, on a report by the registrar 
under Sec. 137, sub-section (5). ' 

Sec. 139. An application by members of a company under 
Sec. 138 shall be supported by such evidence as the local govern- 
ment may require for the purposes of showing that the applicants 
have good reason for, and are not actuated by malicious motives 
in, requiring the investigation; and the local government may,, 
before appointing an inspector, require the applicants to give 
security for payment of the costs of the inquiry. 

Sec. IJfi, (1) It shall be the duty of all persons who are or 
have been officers of the company to produce to the inspectors aH 
books and documents in their custody or power relating to the 
company. 

(2) An inspector may examine on oath any such person in 
relation to its business, and may administer an oath accordingly. 

(3) If any person refuses to produce any book or document 
which imder this section it is his duty to produce, or to answer; 
any question relating to the affairs of the company, he shall W 
liable to a fine not exceeding fifty rupees in respect of eaohi 
offence. 

Sec, 141 ^ (I) On the conclusion of the investigation,; thj^ 
49 
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ihspector shall report their opinion to the local government, and 
a copy of the report shall be forwarded by the local government 
to the registered office of the company, and a further copy shall, 
at the request of the applicants for investigation, be delivered to 
them. 

(2) The report shall be written or printed, as the local 
government directs. 

(3) All expenses of, and incidental to, the investigation shall 
be defrayed by the applicants unless the local government directs 
the same to be paid by the company, which the local government 
is hereby authorised to do. 

Provided that the expenses of, and incidental to, an investiga- 
tion held in pursuance of Clause (IV) of Sec. 138 shall he paid 
out of the assets of the company and shall be recoverable as aru 
arrear of land revenue. 

(4) The registrar shall keep the copy of the report sent to 
him with the records of the company in his custody. 

If however the report is passed, the subsequent busi- 
ness is taken on hand. The chairman’s duty is to see 
that every one present is given a fair opportunity to be 
heard on every question before the meeting (Wall v. London 
<fc Northern Assets Corporation No. 1, (1898) 2 Ch. 469), 
and that none but the mover of the proposition is allowed 
a second speech, except by way of a brief explanation. 
When the discussion is finished the chairman generally rises 
to speak with a view to meet the criticism and answer 
questions that may have been raised in the course of the 
discussion. The next business at this annual general 
meeting is to declare a dividend in accordance with the 
recommendation of the directors. This may be done after 
either adopting or rejecting the directors’ report, The 
meeting generally closes with a vote of thanks to the chair. 

» 

Extraordinary General Meeting 

In cases of extraordinary or special general meetings, 
the procedure as to the putting of resolutions, seconding 
them, voting, demands for polls and proxy is the same as 
in the case of aimual general meetings. As these meetings 
are specially convened to consider some particular question 
which has been notified, the chairman opens the proceedings, 
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after the notice convening the meeting has been read by the 
secretary wiA an explanatory speech in the course of which 
he gives reasons which led to the meeting being called and 
speaks on the merit of the proportion before the meeting. 
After this the resolution is generally moved in due form and 
seconded. Amendments, if any, of which due notice has 
been given if required by the articles, or which arise 
naturally from the original proposition being relevant to 
it may be moved and dealt with in the usual form. The 
amendments have to be relevant to the original motion 
and supposing that a meeting is called with a view to pass 
a resolution for reconstruction, and an amendment is passed 
resolving that the company should be wound up, this 
would not be in order (Teede and Bishop Ltd., (1901) W. 
N. 52). This is because the shareholder, when he receives 
a notice and sees that a particular thing is going to be 
done, naturally may not attend if he sees no objection to 
it, but if he had known that winding up was to be con- 
sidered he may have attended to express his views and to 
oppose the amendment. 

Chairman’s Duties 

The chairman has to put all motions, or resolutions, 
and amendments correctly brought forward, to the vote, 
and it is he who declares the result. The chairman has 
the common law right to enforce order, and if a person 
present behaves in a disorderly manner, the chairman after 
giving him proper opportunity to correct his conduct, 
or to withdraw, may order him to be forcibly ejected. In 
ease of ejection, no more force should be used than is 
actually necessary. When the chairman finds it impos- 
sible to maintain order, he has a right to adjourn the 
meeting. This right to adjourn the meeting imder 
normal circumstances depends on the constitution of 
the company, which has to be carefully consulted, as in 
absence of express powers, the chairman cannot adjourn 
the meeting without the consent, of the members present. 
The chairman decides all points of order raised by any 
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member present and his ruling on points of procedure is 
final. It was held in Henderson v. Bank of Australasia f 
(1888) 40 Ch. D. 170, that when a chairman deliberately 
rules that a certain amendment cannot be moved, it would 
be improper and indecent for any member to proceed tO' 
discuss the propriety of the chairman’s ruling. 

In National Dwellings Society v. Sykes, (1894) 3 Ch, 
D. 159, it was laid down that the duty of the chairman 
was to preserve order, conduct proceedings regularly, and 
to take care that the sense of the meeting is properly 
ascertained with regard to any question before it, but he 
has no power to stop the meeting, or adjourn it, unless 
the articles give him the power. If the articles lay down 
that the chairman “ may ” adjourn, as in Table A, he has 
a discretion and may decline to adjourn even though the 
majority of shareholders desire the adjournment {Salisbury 
Gold Mining Co. v. Hathorn, (1897) App. Cases 268). 
If he wrongfully does so the meeting can go on by appoint- 
ing another chairman. The latest case in point is Wait 
V. Exchange Investments Corporation Ltd., (1926) 1 Ch. 
143, where the articles laid down that no objection should 
be taken to the validity of any vote except at the meeting 
at which it was tendered and that every vote whether given 
in person or proxy, not disallowed at any meeting should 
be valid for all purposes. It was also held that the decision- 
of the chairman who in bona fide exercise of the power con- 
ferred upon him by the articles, had refused to disallow a 
vote by proxy to which objections had been taken at the 
meeting was final and would not be reviewed by the Court 
(Wall v. London and Northern Assets Corporation No. 2' 
(1899) 1 Ch. D. 550). 

SPECIAL TYPES OF RESOLUTIONS 

The resolutions that can be passed at the meetings 
held by a joint stock company may be divided under three 
different headings, viz., (1) ordinary resolution, (2) extra- 
ordinary resolution and (3) special resolution. 

An ordinary resolution, is one passed by the majority 
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of such members as are entitled to vote, who are present 
in person or by proxy. An extraordinary resolution, is a 
resolution, passed by a majority of not less than three- 
fourths of such members as are entitled to vote, and who 
are present, either personally or by proxy (where proxies 
are allowed), at a general meeting of which due notice, 
specifying the intention to propose the said resolution as 
an extraordinary resolution, has been duly given [Sec. 
81 (1)]. A resolution shall be a special resolution when 
it has been passed by such a majority as is required for the 
passing of an extraordinary resolution and at a general 
meeting of which not less than twenty-one days’ notice 
specifying the intention to propose the resolution as a 
special resolution has been duly given. If however all the 
members entitled to attend and vote at any sueh meeting 
so agree, a resolution may be proposed and passed as a 
special resolution at a meeting of which less than twenty- 
one days’ notice has been given [81 {2)\. These special 
resolutions are generally necessary when (1) the articles 
of the company are to be altered, or where, (2) the memo- 
randum has to be altered after due leave of the 
Court as may be necessary under law, or (3) to alter the 
name of the company with the consent of the local govern- 
ment or (4) for effecting a reduction in the capital of 
the company, or (5) for sub-division of the same. It is not 
compulsory for a special resolution to be passed in the 
exact terms of the notice, and it may be amended at the 
meeting {Torbock v. Lord Westbwry, (1902) 2 Ch. D. 871). 
After special and extraordinary resolutions have been 
passed according to Sec. 82 of the Indian Companies Act 
1913, a copy of the resolution must be printed or type- 
written and filed with the registrar within fifteen days 
from the passing of the resolution. 

When convening a meeting for passing an eoctra- 
ordinary resolution, the notice must specify the intention 
to propose the resolution as an extraordinary resolution. 
The form of the wording used is that the meeting is ‘ con- 
vened to consider and, if thought fit, pass the following 
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resolution, which will be proposed as an extraordinary 
resolution’ {McConnell v. E. PriU & Co., (1911) 2 Ch. 
57). If these words are by any chance omitted, the 
resolution will be irregular and void unless all the share- 
holders happen to be present and waive this omission in 
the notice, as may happen in case of private limited com- 
panies, where the limited number of shareholders belong 
to a partnership, or to a family holding all the shares 
{Oasted Motor Co. Ltd., (1921) 3 K. B. 32), 

The Casting Vote 

Generally speaking, the chairman has two rights of 
votes, (a) that of voting in his capacity as a member 
according to the voting power reserved to individual 
members, and (b) in case of a tie, i.e., where the votes 
are equal on either side, he has, what is known as the 
“ casting vote,” by the use of which, he may help the 
meeting to arrive at a decision, if he so desires. No dis- 
cussion should be allowed until there is some duly proposed 
and seconded motion or proposition before the meeting, 
as otherwise, the meeting may continue talking of irrelevant 
matters without arriving at a decision. 

HOW PROPOSITIONS ABE TO BE MOVED 

When propositions are to be moved, of which due 
notice has been given, the chairman calls upon the proposer 
to move the proposition. This has to be seconded by some 
other member present. It may be here mentioned that 
when the articles of association make it compulsory that 
notice of business at a meeting of a special nature must 
be given, the notice must give substantial information 
as to what is proposed to be done otherwise the business 
done will be invalid {Pacific Coast Coal Mine Ltd. v. 
Arhuthnot, (1917) App. Cases 607). 

The motion must always be framed in an aflSrmative 
form. 

A motion which is not seconded has to be dropped and 
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no note will be taken of it in the minutes. On the otiier 
hand, when once the motion is proposed and seconded, it 
becomes the property of the meeting, and neither the 
proposer nor the seconder has the right to withdraw it 
without the unanimous consent of the meeting. The mover 
of a motion which is not seconded has no right to speak 
on it. After a motion is proposed and seconded, an 
amendment of which due notice has been given, may be 
moved. On all these points it has been decided that, 
where no notice as to amendment on a motion was given, 
if the amendment falls within the scope of the ori^al 
notice, it may be moved (Torbock v. Lord Westbwry, 
(1902) 2 Ch. 871). On the same principle, where notice 
of a meeting for the appointment of other persons as 
directors was duly given it was held that, it was within 
the irights of the parties to add more names by way of 
amendments. When more than one amendment of a 
motion is proposed, the chairman may use his discretion in 
arranging the order in which they are to be taken in 
hand. After dealing with the amendments, the original 
motion may be taken in hand, i.e., if the amendments are 
lost, the original motion is put to the meeting, but if the 
amendment is carried, the original motion, as altered by 
the amendment, is taken up and put to the meeting as 
a “ substantive motion.” If the chairman refuses to put 
an amendment lawfully moved, the resolution of which it 
is the amendment, will be invalidated. 

THE RIGHT OF SPEECH OF A MEMBER 

As to the right of the shareholder to speak at a meet- 
ing Pratt J., in Parshuram Dattaram Shamdasahi v. The 
Tata Industrial Bank Ltd., (1923) 47 Bom. 915, laid down 
that “ A shareholder is not entitled to speak as much as he 
pleases but has a right to be heard in reasonable terms 
for a reasonable time. “ See also (Wall v. London and 
Northern Assets Corporation, No. 1, (1898) 2 Ch. D. 469). 
The other points of interest laid down in this decision of 
Pratt, J. were (1) where the articles lay down that the 
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chairman “ may adjourn the meeting with the consenit of 
“the meeting ” the chairman cannot be compelled to adjourn 
the meeting; (2) irregularities are not a matter for the 
Court, but for the majority of the company to deal with; 
(3) the Court will interfere only if the rights of the share- 
holders are infringed or if a case of fraud or tdtra vires 
action is made out. 

THE CLOSURE 

It frequently happens that the discussion on any 
motion or amendment, drags on, in which case, if the con- 
stitution of the company permits, and any one present who 
thinks that the mind of the meeting is made up, and that 
the motion should now be put to the vote without any 
further waste of time, may propose that the “ question be 
now put to the vote.” If seconded, the chairman should 
put it to the vote, and if carried, no further discussion on 
the original proposition, or the amendment on which the 
closure was proposed, should be allowed. The question has 
to be put to the meeting immediately and the result 
announced. If however the motion for closure is lost, 
the discussion must proceed. 

We have just seen above that every member of a 
company has a right to be heard for a reasonable time on 
tbe question at issue. On this point it was laid down in 
iVall V. London Northern Assets Corporation, No. 1, 
(1898) 2 Ch. D. 469 to the effect that “ at the meeting of 
the corporation it is not competent to the majority to come 
determined to vote in a particular way on any question 
and to rgfuse to hear any arguments to the contrary; but 
when the views of the minority have been heard, it is 
competent to the chairman with the sanction of a vote of 
the meeting to declare the discussion closed and to put the 
(question to vote.” It was also held that it was irregular 
to move an amendment at a meeting held to confirm a 
^resolution so as to make it a special resolution. 

It may be further added that, a company which is a 
jinember of another company may, by resolution of the 
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directors, authorise any of its officials, or any other person, 
to act as its representative at any meeting of tJiat other 
company, and the person so authorised shall be entitled to 
exercise the same powers on behalf of the company which 
he represents, as if he were an individual shareholder of 
that other company whose meeting he attends. (Sec. 80). 

THE AMENDMENT AND MODE OF VOTING 

On a resolution being moved and seconded, any one 
present may move an amendment on the resolution. The 
amendment is to amend the original resolution either by 
adding words, substituting words or omitting certain 
words. The amendment should not be in the negative 
form, because, if a person does not want the resolution to 
be passed he could carry out that object by asking those 
present to vote against it. The usual practice for the 
chairman is to ask the mover of the resolution, as well as 
the mover of the amendment, to put his amendment in 
writing, sign it, and then offer that paper to him so that 
there may not be any misunderstanding thereafter as to the 
actual wording that was used. The amendment must be 
relevant to the main question and within the scope of the 
meeting. It need not be seconded. The proposition put 
by the chairman himself from the chair also need not be 
seconded {In Re. Horbury Bridge Co., (1879) 11 Ch. D. 
109). 

It should be however remembered that the rule as to 
the presentation of motions and amendments in writing, 
though usually followed voluntarily, cannot be enforced, 
and the chairman cannot refuse to submit a motion or 
amendment to vote simply because it has not been handed 
over to him in writing {Henderson v. Bank of Australasia, 
(1890) 45 CA. D. 330). 

It is the chairman’s right to regulate the order in 
which members should speak. The usual practice, as 
well as the rules, generally lay down that the chairman 
should ascertain the sense of the meeting by a show of 
hands imless on declaration of the result by show of hands 
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a requisite number as provided for by the articles ask for a 
poll. The voting rights of members or shareholders in joint 
stock companies are determined by the articles of asso- 
ciation. Usually each share carries one vote but there 
is nothing in law to prevent the company from giving one 
vote for five, ten or even a hundred shares by specific 
clauses in the articles of association. There are cases 
even where a certain class of shareholders such as pre- 
ference shareholders may not be given any vote. It should 
be remembered that a right to vote is property and once 
the shareholder possesses that right, it will be protected 
by the Court {Pender v. Lushington, (1877) 6 Ch. D. 70; 
Osborne v. Amalgamated Society of R. S., (1911) 1 Ch, 
540). The company, of course, considers the shareholders 
on the register entitled to vote and when shares are held 
by trustees or mortgagees, the company cannot interfere 
if they vote as principals even against the wishes of the 
original shareholder although no interest is in arrear and 
the principal has not yet become payable {Siemens Bros. 
<St Co. V. Bwrns, (1918) 2 Ch. 324). In short the re^ster 
of shareholders or members is considered to be the only 
evidence of member’s right to vote at a general meeting 
{Pender v. Lushington, (1877) 6 Ch, D. 70; Wise v. 
LansdeU, (1921) 1 Ch. 420). Where notices have been 
given of several resolutions, each of them must be 
placed before the meeting separately for considera- 
tion imless the meeting unanimously in favour of 
all the resolutions {R. E. Jones, (1933) 50 T. L. 
E. 31). In this case it was also decided that 
poll must be taken on all resolutions separately though all 
may be included in one sheet of paper to be marked by the 
others. Where the articles so provide, the chairman’s 
decision as to whether a vote is valid or not will be con- 
clusive if no fraud is proved {Wall v. London db Northern 
Assets Corporation No. 1, (1898) 2 Ch. 469). Hie rij^t 
to vdte may by cpntract be assigned to some other person 
and enforced by mandatory injunction {Puddephatt v. Leith, 
(1916) 1 Ch. 2(X), Greenwell v. Porter, (1902) 1 Ch. 530). 
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The right of holders of share warrants to vote depends upoa 
the regulations of the company. In some cases the articles 
do not give them any voting power whereas in others the 
voting power is given. The articles usually provide that 
the warrants should be left at the office of the company for 
particular period prior to the date of the meeting. There is 
nothing in law to prevent members or shareholders from 
transferring or purchasing shares in the name of nominees 
with a view to increase their voting powers where there are 
restrictions in the articles limiting the number of votes ta 
certain number of shares for laying down the maximum 
number of votes which a member could have irrespective 
of the large number of shares he may hold (In re. Stranton 
Iron & Steel , Co., (1873) 16 Eq. 559). An alien enemy 
however cannot vote (Robson v. Premier OH & Pipe Line 
Co., (1915) 2 Ch. 124). Questions have arisen as to 
whether shareholders can vote in case of class meetings 
against the interest of that class simply because the other 
class to which they also belong and of which they hold larger 
number of shares will benefit thereby. The Courts have 
always decided that they can do so, so long as they act 
without fraud (British American Nickel Corporation v. M. 
J. O’Brien, (1927) A. C. 369; North West Transportation 
Co. V. Beatty, (1887) 12 App. Cases 589; Burland v. 
Earle, (1902) A. C. 83, on page 94; Dominion- Cotton Milts 
V. Amyot, (1912) A. C. 546). The Courts however have in- 
terfered where the directors and their friends, through 
shares issued by the directors themselves and their friends 
with a view to obtaining control of voting power have tried 
to pass resolutions by restraining their issue (Punt v. 
Symons & Co., (1903) 2 Ch. 506) . It is however held that 
an agreement made for a monetary consideration to vote 
for the advantage of another person in course of a winding 
up is void (Elliot v. Richardson, (1870) 5 C. P. 744). 
T^en there are joint holders, the articles usuJilly provide 
as to how they should vote and these provisions must be 
strictly followed. These joint holders are entitled to have 
their names entered in any order they like. 
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THE POLL 

The advantage of a poll is that whereas on a show 
of hands every person present has only one vote, in a poll 
the voting of each member is counted on the footing of the 
shares he or she holds according to the provisions of the 
-articles of association and even the votes of the absent 
members can be recorded through their proxies. Every 
person who wishes to demand a poll must do so immediately 
on the declaration of the result by show of hands and before 
the next business is proceeded with. The articles of asso- 
ciation of most companies contain regulations as to the 
demand for a poll which must be strictly followed. The 
chairman decides whether the poll has been properly 
demanded and if satisfied grants it. It is his discretion 
whether to take the poll immediately, as is frequently 
done, when the representative shareholders are present and 
the counting of votes can be conveniently done on the spot 
{ChiUington Iron Co., (1886) 29 Ch. D. 159). Of course 
the shareholder who has not voted at the meeting can vote 
on the poll. If the counting of the votes is likely to take 
time the chairman fixes the hours and dates during which 
the poll is to be held. Here he should fix the date and hour 
at which the poll closes because if he fails to do so he must 
take in votes as long as they come in (Reg. v. St. Pancras, 
(1^9) 11 4. <fc E. 15). The chairman should not 
improperly exclude any voter as that would invalidate the 
poll (Beg. V. Lambeth, (1838) S A. & E. 356). The usual 
practice is for the chairman to appoint scrutineers to assist 
him in counting votes and these scrutineers are selected from 
both sides. If there is some irregularity in the appointment 
■of scrutineers, this can be remedied later. It may be added 
that though scrutineers are desirable they are not necessary 
unless the articles expressly provide for their appointment 
(Wandsworth & Putney Gas Co. v. Wright, (1870) 22 
L. T. 404). The only means of finding out whether there 
wlas a lawful meeting or a lawful demand for poll where 
^scrutineers are appointed is the register of members or share- 
Iiolders (See Pender v. Lushington, (1877) 6 Ch. D. 70). 
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With reference to the poll itself it should be remembered, 
that the persons demanding the poll must be present 
in person (R. v. Government Stock Investment Co.,. 
(1878) 3 Q. B. D. 443). When the demand for poll is 
challenged the chairman must justify the same (Re. Phoenix- 
Electric Light Co., (1883) 48 L. T. 260). Proxies lodged, 
after the date of the original meeting, but before the 
adjourned meeting, are invalid (McLaren v. Thomson,. 
(1917) 2 Ch. 261). Although, of course, if the articles- 
of association permit this to be done the position would be 
different. In one case where a poll was granted and fixed 
to be taken at a future date, but the chairman did not 
adjourn the meeting, it was held that the meeting was 
adjourned only for the purpose of the poll and therefore 
continued for that purpose with the result that no fresh-, 
proxies could be taken (Shaw v. Tati Concessions, (1913)- 

1 Ch. 292). The chairman’s declaration as to the result 
of voting is of course conclusive unless fraudulent (Amot 
V. United African Lands, (1901) 1 Ch. 518; Re. Caratal 
(New) Mines, Ltd., (1902) 2 Ch. 498). It is now laid" 
down the “ conclusive ” in S. 117 (3) Indian S. 81 (3) means 
what it says conclusive and not prima facie evidence (Re. 
Gold Co. In re. (1879) 11 Ch. D. 701 ; Hadleigh Castle GolS 
Co., (1900) 2 Ch. 419). Once the demand for a poll is 
made it is very doubtful whether it can be withdrawn with- 
out the consent of the meeting (Rex v. Mayor of Dover,. 
(1903) 1 K. B. 668). If the articles lay down that a poll 
can be demanded by persons holding a specified munber 
of shares two or more joint holders holding the necessary 
shares, can demand a poll (Siemens Bros. v. Bums, (1918) 

2 Ch. 324). There are articles which say that the proxy 
if signed by a joint stock company shareholder must bear 
the seal of the company signing. Here if the company or 
corporatiorf is a foreign company or corporation registered 
in a country where it need not possess a common seal the^ 
use of the common seal may be dispensed with (Colonial 
Gold Reefs Ltd. v. Free State Rand, (1914) 1 Ch. 382). No- 
doubt the proxy can be cancelled at any time before the- 
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person acts upon it, but if the articles provide that a notice 
of the revocation of the proxy must be received before the 
meeting it cannot be cancelled after the poll has been 
directed to be held (SpUler v. Mayo (Rhodesia) Develop- 
ment Co. Ltd., (1926) W. N. 78, 126, L. T. Jour. 212). 
There is nothing wrong if directors acting bona fide in the 
interests of the company send out proxies with their own 
names inserted therein accompanied by circulars in which 
they advocate their policy at the expense of the company 
(Peel V, London and North Western Railway, (1907) 1 Ch. 
5). If there are a number of resolutions dealt with in a 
meeting separate voting must be taken on each resolution 
because a vote taken together will be invalid (Patent Wood 
Keg Syndicate v. Pearse, (1906) W. N. 164) . 

PROXIES 

There is no legal common law right of a member of 
a company to have his vote accepted by proxy (Harben v. 
Phillips, (1883) 23 Ch. D. 14). But the articles of associa- 
tion of almost all joint stock companies incorporate this 
right by proxy and if the form of the instrument of proxy 
is given in the articles that form alone should be used. 
It is provided generally that only a member can be 
appointed to act as a proxy and not an outsider. Here 
the proxy need only be a member on the date of the 
meeting even though he was not one at the date of his 
appointment (Bombay Bvrma Trading Co. v. Shroff, (1905) 
App. Ca. 213) . A proxy may be appointed for a particular 
meeting, or the proxy may be general, to be used at a 
number of meetings. The importance here lies mainly in 
the amount of the stamp duty. If the instrument of proxy 
is stamped with an adhesive stamp, it should be cancelled 
preferably by the signature of the shareholder being written 
across the stamp or in any other manner so as to make the 
cancellation effective (McMullen v. Sir Alfred Hickman 
Steamship Co. Ltd., (1902) 71 L. J. Ch. 766). The proxies 
must be filled in and dated before they are handed to the 
secretary because the present practice of issiung blank 



SHABEHOLDEBS’ MEETINOS 


783 


signed proxies is doubtful {Ernest v. Loma Oold Mines, 
(1897) 1 Ch. 1). The secretary should carefully inspect 
all proxies before he accepts and acts on them on their 
votes all irregular proxies being reported to the directors. 
The proxies have to be lodged according to the regulations 
of the articles of association about two to four days prior 
to the holding of the meeting. When proxies are signed 
by an authorised agent of the shareholder or member, the 
power of attorney so authorising him to do this must also 
be lodged with the proxy. When the chairman declares 
that the poll should continue for a number of days the 
meeting is in law continuing diuing these days {Beg. v. 
Wimbledon Local Board, (1882) 8 Q. B, D. 459). In the 
case of foreign shareholders the proxies may be lodged at 
the company’s oflSce abroad and the result telegraphed to 
the head oflBce {English Scottish and Australian Bank, 
(1893) 3 Ch. 385). Of course a proxy may be revoked 
at any time before the person appointed thereby has acted 
upon it, and a message sent to the chairman, or the secre- 
tary, either orally, or in writing is sufficient for that 
purpose. In the case of a corporation or a joint stock 
company holding shares in another joint stock company 
it can appoint any of its members as a proxy. Where 
the proxies have been lodged and shareholders attending 
the meeting wish to exercise their votes, the proxies are 
considered as cancelled {Cousins v. International Brick 
Co., (1931) 2 Ch. 90). 

FORM OF ARTICLES OF INDIAN COMPANIES IN 
CONNECTION WITH POLLS 

By whom Poll may be Demanded 

A poll shall be taken if, before or immediately upon the 
declaration by the chairman of the meeting of the result of the 
show of hands, it be demanded by the chairman or by or on 
behalf of at least three members present and entitled to vote at 
the meeting. If a poll is demanded as aforesaid, it should be 
taken in such manner and as such time and place as the chairman 
of the meeting directs and either at once or after an interval 
or adjomnment or otherwise, and the result of the poll ^ould 
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be deemed to be the resolution of the meeting at which the poll 
was demanded. 

At General Meeting unless Poll Demanded, Chairman’s 
Decision to be final 

At any general meeting unless a poll be demanded a declara- 
tion by the chairman that resolution has been carried or has been 
carried imanimously or has been carried by a particular majority 
and an entry to that effect in the book of proceedings of the 
company shall be conclusive evidence of the fact without proof 
of the number or proportion of the votes for or against such 
resolution. 

In what Case Poll taken without Adjournment 

Any poll duly demanded on the election of a chairman of a 
meeting or on any question of adjournment shall be taken at the 
meeting and without adjournment. 

Demand for Poll not to Prevent Transaction of other 
Business 

The demand for a poll shall not prevent the continuance 
of a meeting for the transaction of any business other than the 
question on which the poll has been demanded. 

An alternative set of articles to the same effect nms 
as follows : — 

Form of Demand for Poll 

A demand for a poll shall be made in the following or 
similar forms : — 

We, the undersigned members of the prospective manufac- 
turing Co., Ltd., hereby demand that the votes of this day^s 
meeting on the undermentioned proposition submitted to it may 
be taken by poll. 

Dated this day of 19 

Poll, how to be taken 

If a poll is duly demanded as aforesaid, the same, if on the 
election of chairman of a meeting, or on any question of adjourn- 
ment, shall be taken at the meeting and without adjournment^ 
if on any other question, shall be taken in such manner, and at such 
time and place in Bombay, and either by open voting or by ballot,^ 
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BS the chairman of the meeting shall direct, and either at once, 
or after an interval or adjournment, or otherwise, and the result 
of the poll shall be deemed to be the resolution of the meeting at 
which the poll was demanded, as of the date of taking the poll. 
Two scrutineers shall be appointed by the chairman from amongst 
those present at the meeting at which the poll is demanded, but in 
the event of no one accepting the post, the chairman alone shall 
be scrutineer. The demand for a poll may be withdrawn. 

FORM OF ARTICLES OF INDIAN COMPANIES 
WITH REGARD TO VOTES AT MEETINGS 
AND PROXIES 

Votes : — Upon a show of hands every member entitled to vote 
and be present in person or by a person duly authorised under a 
power-of-attomey shall save one vote, and upon a poll, every 
member entitled to vote and present in person or by a person duly 
authorised under a power-of-attomey or by proxy shall have one 
vote for every share held by him. 

No Voting by Proxy on Show of Hands 

No member not personally present shall be entitled to vote 
on a show of hands unless such member is present by a person 
duly authorised under a power-of-attomey or unless such member 
is a corporation present by proxy or a company present by a repre- 
sentative duly authorised under Sec. 80 of the Act in which case 
such person, proxy or representative may vote on a show of hands 
as if he were a member of the company. 

No Member to Vote unless Calls are Paid up 

No member shall be entitled to be present or to vote at any^ 
general meeting either personally or by proxy or attorney or as 
a proxy or attorney for any other member or be reckoned in a 
quomm whilst any call or other sum shall be due and payable to 
the company in respect of any of the shares of such member. 

Votes in Respect of Shares of Deceased, or Insolvent 
Members 

Any person entitled under the transmission (clause No 

hereof) to transfer any shares may vote at any general meeting in 
respect thereof as if he was the registered holder of such shares 
provided that at least 48 hours before the time of holding the 
meeting or adjourned meeting as the case may be at which he 
proposes to vote he shall satisfy the directors of his right to transfer 

50 
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such shares, unless the directors shall have previously admitted 
his right to vote at such meeting in respect thereof. 

Votes may be given by Proxy or a Power-of* 
Attorney 

Votes may be given either personally or by a person duly 
authorised under a power-of-attomey or by proxy or in the case 
of a company by a representative duly authorised as aforesaid. 

Appointment and Qualification of Proxy 

Every proxy shall be appointed in writing under the hands 
of the appointor, or by a person duly authorised under a power- 
of-attorney or if sucn appointor is a company or corporation under 
the common seal of such company or corporation or the hand of 
its attorney who may be the appointor. Every instrument or proxy 
shall be attested by at least one witness. No person shall be 
appointed a proxy who is not a member of the company and 
qualified to vote, save that a company or corporation being a 
member of the company may appoint as its proxy any person though 
not a member of the company. 

Deposit of Instrument of Appointment 

No person shall act as proxy unless the instrument of his 
appointment and the power-of-attorney, if any, under which it is 
signed, shall be deposited at the office of the company at least 
forty-eight hours before the time for holding the meeting or 
adjourned meeting, as the case may be, at which he proposes to 
vote; but no instrument appointing a proxy shall be valid after 
the expiration of twelve months from the date of its execution 
unless in the case of the adjournment of any meeting first held 
previously to the expiration of such time. 

Custody of the Instrument 

If any such instrument of appointment be confined to the 
object appointing an attorney or proxy or substitute for voting 
at meetings of the company it shall remain permanently or for 
such time as the directors may determine, in the custody of the 
company; if embracing other objects, a copy thereof, examined 
with the original, shall be delivered to the company to remain the 
custody of the company. 

Form of Proxy 

Every instrument of proxy whether for a specified meeting 
or otherwise shall, as nearly as circumstances will admit, be in the 
form or to the effect of the following : — 
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THE PROSPECTIVE MANUFACTURING CO., LTD. 

I 

of a member of the Prospective 

Manufacturing Co., Ltd. do hereby appoint 

of 

<or faihng him of 

as my proxy to attend and vote for 

me and on my behalf at the ordinary) or extraordinary, as the case 

day of and at any adjournment thereof (or 

may be) general meeting of the company to be held on the 

day of and at any adjournment thereof (or 

at any meeting of the company that may be held within the period 
of twelve months from the date hereof). 

As witness my hand this day of 1^. . 

signed by the said in the 

presence of 

Validity of Votes given by Proxy Notwithstanding 
Death of Member, etc. 

A vote in accordance with the terms of an instrument of 
proxy shall be valid notwithstanding the previous death of the 
principal, or revocation of the proxy or of any power-of -attorney 
under which such proxy was signed, or the transfer of the share 
in respect of which the vote is given, provided that no intimation 
in writing of the death, revocation or transfer shall have been 
received at the office before the meeting. 

Time for Objections to Votes 

No objection shall be made to the validity of any vote except 
at the meeting or poll at which such vote shall be tendered and 
•every vote, whether given personally or by proxy, not disallowed 
at such meeting or poll, shall be deemed valid for all purposes of 
such meeting or poll whatsoever. 

Chairman of any Meeting to be the Judge of Validity 
uf any Vote 

The chairman of any meeting shall be the sole judge of the 
validity of every vote tendered at such meeting. The chairman 
present at the taking of a poll shall be the sole judge oj the validity 
of every vote tendered. 

DILATORY MOTIONS 

These are resolutions moved with a view to prevent 
or delay the discussion and are in order if moved in 



788 


IKOUN COMPANIES MANUAL 


furtherance of the object for which the meeting has been 
called. They may be for any of the following objects : — 

(1) With a view to adjourn the meeting. The form 
of the resolution will be “ that this meeting be now 
adjourned 

(2) With a view to drop an item on the agenda from 
discussion, e.g., " that this meeting do proceed to the next, 
business 

(3) With a view to adjourn the debate. Here the 
mover of the resolution is allowed to speak on this 
adjournment but no one else is permitted to speak on it;. 

(4) With a view to prevent further discussion on a 
proposition which is considered by a large number of 
members at the meeting undesirable or unwise to discuss 
in the general interest of the body at the meeting, or from 
the discussion of which no good is likely to result to any 
one. In other words it is a device to shelve the motion.. 
This resolution is technically known as the “ previous 
question.” The form in which it is moved is that “ This 
question be not now put.” As soon as seconded, the 
chairman usually puts these resolutions to the meeting 
and it takes precedence of all other motions. No amend- 
ment is allowed on a “ previous question ” nor can it be 
discussed, nor superseded by a motion for adjournment. 
The “ previous question ” should be put, either when the 
original proposition is before the meeting for discussion, 
or after the amendment is passed and the amended motion. 
is put before the meeting as a substantive motion. It 
cannot be put during the course of the discussion of the 
amendment itself. The mover of this question has no right 
of reply. 


THE MODE OF ADDRESS 

All members addressing the meeting should make it 
a rule to address the chairman, not members, and must 
remain standing while doing so. He should not call the 
chairman by name, but refer to him by his official designa- 
tion, w. “ Mr. Chairman.” The member addressing the: 
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«hair should speak out his remarks extempore as reading 
from manuscripts may be objected to by the meeting. 
The language must be courteous and on no account should 
it be offensive or personal. Unnecessary repetition must 
be avoided. Except in committee meetings no one has a 
right of a second speech, except the mover of the proposi- 
tion. If any one present finds that anything irregular is 
being done, or any objectionable language or remark is 
being made, he may rise to interrupt the speaker with the 
remark “ Mr. Chairman, I am very sorry to interrupt, but 

I must rise to a point of order that ” and may 

state his grounds. The chairman’s ruling on a point of 
order must be taken as final. Even if the speaker thinks 
that the ruling of the chair was wrong, he must acquiesce 
for the time being, reserving his right to take in the future 
such action at law as may be thought necessary. This 
question was decided in Henderson v. Bank of Australasia, 
(1890) 45 Ch. D. 330 where the member concerned rose 
to a point of order and on the ruling of the chairman 
against him acquiesced and did not even protest. He there- 
after took part in the debate on the resolution concerned 
and voted on it. When thereafter he applied to the Court 
with a view to get the chairman’s ruling declared to be 
wrong, it was urged against him that he having acquiesced 
without even protest, and taken part in proceedings, was 
precluded from bringing this action. Fry, L. J. supported 
the attitude taken up by the member. In his judgment 
he laid down that by mere acquiescence not only did the 
member not lose his rights, but he acted as a decent man 
should do. According to Lopes, L. J., he was not bound to 
challenge the ruling of the chair for the simple reason that 
it would be improper and indecent to do so. 

If the speaker is referring to something in a previous 
speaker’s address, or to any other course of conduct about 
some one present, the party so referred to, may also rise 
and address the chair with the remark “ Mr. Chairman, I 
am sorry to interrupt, but as a matter of personal explana- 
tion I must state This personal explanation 
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should be a brief explanation and should not under any 
circumstances be a second speech. 

As soon as the chairman calls out “ order, order,” the 
meeting must obey. The person to whom the words are 
addressed must immediately take the hint and the rest 
should support the chair. If the chairman proves to be 
an unreasonable autocrat, the remedy is not to create a 
disturbance and break up the meeting, but to take such 
constitutional steps as will ensure his removal. As far 
as the meeting is concerned, every member should readily 
submit to the disciplinary control of the chair, as he is 
there to co-operate with the chair both to preserve order 
and to facilitate the despatch of business as laid down in 
the agenda. 


ADJOURNMENTS 

Generally speaking, in common law it is the inherent 
right of the meeting of any corporate body to decide by 
a majority that it should adjourn and such motions may 
be brought in at any time during the course of proceedings 
when they would take precedence over all other matters 
as soon as they are proposed. At common law it is not 
even necessary that these motions should be seconded, or 
that they should be presented to the chairman in writing 
{R. V. Wimbledon Local Board, (1882) 8 Q. B. D. 469; 
Jt. V. Gaborian, (1809) 11 East 77). In a joint stock 
company, however. Sec. 77 (9) of the Indian Ckimpanies 
Act, 1913 lays down in case of a statutory meeting that 
“ the meeting may adjourn from time to time, etc.,” which 
signifies that at the statutory meeting the power to adjourn 
is entirely in the hands of the majority of the meeting 
as laid down by the statute and that the chairman has no 
voice in it. In general meetings however, the clauses in 
the articles of association govern the position. 

The Form of Articles as to Adjournment 

The usual article used in India is the adaptation of 
Article 55 of Table “ A ” which runs as follows : — 
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The chairman may, with the consent of any meeting at which 
a quorum is present (and shall if so directed by the meeting), 
adjourn the meeting from time to time and from place to place, 
but no business shall be transacted at any adjourned meeting other 
than the business left unfinished at the meeting from which the 
adjournment took place. When a meeting is adjourned for ten 
days or more, notice of the adjourned meeting shall be given as 
in the case of an original meeting. Save as aforesaid, it shall not 
be necessary to give notice of an adjournment or of the business 
to be transacted at an adjourned meeting. 

In some cases the Indian Companies use a simple form 
as follows : — 

The chairman may, with the consent of the meeting, adjourn 
any meeting from time to time and from place to place in Bombay. 

An alternative clause to the above runs as follows : — 

The chairman may, with the consent of a majority of the 
members personally present at any meeting, adjourn such meeting 
from time to time and from place to place in Bombay, but no 
business shall be transacted at any adjourned meeting other than 
the business left unfinished at the meeting from which the adjourn- 
ment took place. 

In connection with the last two forms it should be 
noted that the chairman may adjourn when requested by 
a majority, which means that it is entirely at his discretion 
to adjourn, or not, even though the majority may resolve 
that he should do so (Salisbury Gold Mining Co. v. Hathom, 
(1897) A. C. 268), although in the first form adapted 
from ‘Table A’ he is bound to adjourn the meeting if 
the majority to do so. In no circumstances, imless specific 
powers are given to him in the articles, can the chairman 
adjourn the meeting at his will and pleasme without the 
consent of the meeting so as to prevent the meeting from 
transacting the business for which it was convened, and 
if the chairman were to do so the meeting can proceed by 
electing a new chairman (National Dwellings Society v. 
Sykes, (1894) 3 Ch. 159; Catesby v. Burnett, (1916) 2 
Ch. 325). The only exception where it is said that the 
chairman may adjourn on his own initiative is where the 
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circumstances have arisen which make it impossible to 
conduct the business properly {R. v. D’Oyly, (1840) 12 
A. & E. 139). When a meeting is adjourned, under the 
Indian law the adjourned meeting is legally the continua- 
tion of the original meeting and therefore, the date of the 
original meeting is the date of the meeting irrespective of 
the number of times for which the said meeting is adjourned 
{B. V. Hedger, (1840) 12 A. & E. 139). The English law 
on this point has now been altered by the English Com- 
panies Act, 1929 Sec. 119 by which it is laid down that in 
case of a resolution passed after the commencement of 
the Act at an adjourned meeting the same will for all 
purposes be deemed to have been passed on the date on 
which the said resolution was in fact passed and shall 
not be deemed to have been passed on any earlier date. 

The adjourned meeting will be a continuation of the 
same meeting and a fresh notice will not be necessary, 
unless the articles of association require same {Scadding 
V. Lorant, (1851) 3 H. L. C. 418; Wills v. Murray, (1850) 
4 Ex. 843). 


POSTPONEMENTS 

We have already seen that when a meeting has been 
called and notice given, the directors have no power in 
the absence of a specific article to that effect, to postpone 
the meeting {Smith v. Paringa Mines, (1906) 2 Ch. 193). 
The only manner in which the matter can be arranged is 
by holding the meeting as notified and thereat fixing 
another date through an adjournment motion. 

DEFAMATORY STATEMENTS AT MEETINGS 
Board Meetings 

As far as board meetings are concerned it has been 
held that the directors of a company had a duty to discuss 
the affairs of the company and might discuss the conduct 
of the company’s affairs so long as they did so honestly. 
In short, the occasion is, as the law calls it, a privileged 
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•one. There should, however, be no evidence of malice or 
spite in connection with the making of any statement 
which must be made as a matter of duty disclosed for 
the benefit of the company which the brother directors 
must know in order to be able to arrive at a correct 
decision on the question under discussion. Thus the party 
who brings a charge of defamation against a director must 
prove that the words spoken were spoken maliciously 
{Royal Aquarium v. Parkinson, (1892) 1 Q. B. 443). 

Not only is the director responsible but technically 
speaking if the minutes are printed and circulated the 
printer is also responsible for publication of the libel if he 
published the minutes containing the defamatory statement 
made at the directors’ meeting. In such cases of publica- 
tion by printers there is no question of malice but the printer 
is liable for defamation. 

Meetings of Shareholders 

No doubt there is the qualified privilege of fair 
•comment in meetings of shareholders. This fair comment 
is available only with regard to statements on matters of 
public interest and statements made at a company meeting 
which are vital to the interests of the shareholders. Of 
•course, there should be no malice and it should be remem- 
bered that “ malice ” is not confined to personal spite and 
ill-will, but also includes every imjustifiable intention 
to inflict injury on the person defamed or every wrong 
feeling in a man’s mind {Stuart v. BeU, (1891) 2 Q. B. 
341). A privilege communication is one which is made 
bona fide in pursuance of a duty or with a fair and 
reasonable purpose of protecting the interests of the party 
nsing the words {Watt v, Langsdon, (1929) 45 T. L. B. 
■619) . In a shareholders’ meeting the speaker who generally 
is a shareholder has to speak on a matter in which he is 
himself interested as a shareholder and in which his brother 
shareholders are also interested and thus if he speaks with- 
out malice it will be a privileged occasion and he will be 
protected. 
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Definition of Defamation 

With reference to defamation the Indian Penal Code^ 
1860, lays down in Sec. 499 the following rules and excep- 
tions which made clear the law on the subject. The CJode 
makes defamation punishable with simple imprisonment for 
a term which may extend to two years, or with a fine, or 
with both. Apart from the criminal side of it the party 
injured by the defamation has a right to bring a suit in 
a Civil Court for damages sustained by him through his 
being defamed. 

Defamation. Sec. 499. Whoever by words either spoken 

or intended to be read, or by signs or by 
visible representation, makes or publishes any 
imputation concerning any person intending to 
harm, or knowing or having reason to believe 
that such imputation will harm, the reputation 
of such imputation will harm, the reputation 
hereinafter excepted, to defame that person. 

Explanation 1 — It may amount to defama- 
tion to impute anything to a deceased person,, 
if the imputation would harm the reputation 
of that person if living, and is intended to 
be hurtful to the feelings of his family or 
other near relatives. 

Explanation 2 . — It may amount to defama- 
tion to make an imputation concerning a com- 
pany or an association or collection of persons 
as such. 

Explanation 3. — An imputation in the form 
of an alternative or expressed ironically, may 
amount to defamation. 

Explanation 4. — No imputation is said to 
harm a personas reputation, unless that impu- 
tation directly or indirectly, in the estimation 
of others, lowers the moral or intellectual 
character of that person, or lowers the charac- 
ter of that person in respect of his caste or 
of his calling, or lowers the credit of that 
person, loathsome state, or in a state gene- 
rally considered as disgraceful. 
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mustrations 

(а) A says — ** Z is an honest man; he never stole B^s watch”; 
intending to cause it to be believed that Z did steal B's watch^ 
This is defamation, unless it fall within one of the exceptions. 

(б) A is asked who stole B^s watch. A point to Z, intending;: 
to cause it to be believed that Z stole B^s watch. This is defama- 
tion, unless it fall within one of the exceptions. 

(c) A draws a picture of Z running away with B^s watch,^ 
intending it to be believed that Z stole B’s watch. This is defama- 
tion, unless it fall within one of the exceptions. 

Fibst Exception.— It is not defamation to 
impute anything which is true concerning any 
person, if it be for the public good that the- 
imputation should be made or published. 
Whether or not it is for the public good is- 
a question of fact. 

Second Exception. — It is not defamation to 
express in good faith any opinion whatever 
respecting the conduct of public servant iik 
the discharge of his public functions, or res- 
pecting his character, so far as his character 
appears in that conduct, and no further. 

Third Exception. — It is not defamation to 
express in good faith any opinion whatever 
respecting the conduct of any person touching: 
any public question, and respecting his cha- 
racter so far as his character appears in that- 
conduct, and no further. 

Illustrations 

It is not defamation for A, to express in good faith ahy 
opinion whatever respecting Z^s conduct in petitioning Government- 
on a public question, in signing a requisition for a meeting on a 
public question, in presiding or attending at such meeting, ilk 
forming or joining any society which invites the public support, in- 
voting or canvassing for a particular candidate for any situatioik 
in the efficient discharge of the duties of which the public isr 
interested. 

Publication of re- Fourth Exception. — It is not defamatioik 
porb9 of proceed- to publish a substantially true report of the 

ings of Courts. proceeding of a Court of Justice, or of the' 

result of any such proceedings. 

Explanation,— A Justice of the PeAce or 
other officer holding an enquiry in open Court. 


Imputation of 
truth which pub- 
lic good requires 
to be made or 
published. 

Public conduct of 
public servants. 


Conduct of any 
person touching 
any public ques- 
tion. 
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Merits of case de- 
•cided in Court or 
conduct of 
intnesses and 

others concerned. 


preliminary to a trial in a Court of Justice 
is a Court within the meaning of the above 
section. 

Fifth Exception. — It is not defamation to 
express in good faith any opinion whatever 
respecting the merits of any case, civil or 
criminal, which has been decided by a Court 
of Justice, or respecting the conduct of any 
person as a party, witness or agent, in any 
such case, or respecting the character of such 
person, as far as his character appears in that 
conduct, and no further. 


Illustrations 

(a) A says — “ I think Z*s evidence on that trial is so con- 
tradictory that he must be stupid or dishonest.’’ A is within this 
•exception if he says this in good faith, inasmuch as the opinion 
which he expresses respects Z’s character as it appears in Z’s con- 
<iuct as a witness, and no further. 

(b) But if A says — I do not believe what Z asserted at that 
trial, because I know him to be a man without veracity.” A is 
not within this exception, inasmuch as the opinion which he 
expresses of Z’s character, is an opinion not founded on Z’s conduct 
^ a witness. 

Merits of public Sixth Exception. — It is not defamation to 
-performance express in good faith any opinion respecting 

the merits of any performance which its 
author has submitted to the judgment of the 
public, or respecting the character of the 
author so far as his character appears in such 
performance, and no further. 

Explanation . — A performance may be sub- 
mitted to the judgment of the public 
expressly or by acts on the part of the author 
which imply such submission to the judgment 
of the public. 


niustrations 

(a) A person who publishes a book, submits that book to 
ihe judgment of the public. 

ib) A person who makes a speech in public, submits that 
:«peech to the judgment of the public. 

(c) An actor or singer who appears on a public stage submits 
acting or singing to the judgment of the public. 
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(d) A says of a book published by Z — “Z’s book is foolish;- 
Z must be a weak man. Z^s book is indecent; Z must be a man of" 
impure mind.^^ A is within this exception, if he says this in good, 
faith, inasmuch as the opinion which he expresses is an opinion 
founded upon Z’s book, and no further. 

(e) But if A says — “I am not surprised that Z's book is^ 
foolish and indecent, for he is a weak man and a libertine.” A. 
is not within this exception, inasmuch as the opinion which he 
expresses of Z’s character is an opinion not founded on Z’s book. 

Censure passed Seventh Exception. — It is not defamation, 
in good faith by in a person having any authority, over an— 
person having other either conferred by law or arising out 
lawful authority of a lawful contract made with that other,., 
over another. to pass in good faith any censure on the 

conduct of that other in matters to which 
such lawful authority relates. 

Illustrations 

A J^dge censuring in good faith the conduct of a witness,- 
or of an officer of the Court; a head of a department censuring in 
good faith those who are under his orders; a parent censuring in 
good faith a child in the presence of other children; a schoolmaster,, 
whose authority is derived from a parent censuring in good faith 
a pupil in the presence of other pupils; a master censuring a servant 
in good faith for remissness in service; a banker censuring in good 
faith the cashier of his bank for the conduct of such cashier as- 
such cashier are within this exception. 

Accusation pre- Eighth Exception. — It is not defamation, 
ferred in good to prefer in good faith an accusation against, 
faith to autho- any person to any of those who have lawful 
rized person. authority over that person with respect to the* 

subject-matter of accusation. 

Illustrations 

If A in good faith accuses Z before a Magistrate; if A in. 
good faith complains of the conduct of Z, a servant, to Z’s master; 
or if A in good faith complains of the conduct of Z, a child, to Z’s 
father — A is within this exception. 

Imputation made Ninth Exception. — It is not defamation to 
in good faith by make an imputation on the character of' 
person for protec- another, provided that the imputation be- 
tion of his or made in good faith for the protection of the 
other^s interests. interest of the person making it, or of any^ 
• other person, or for the public good. 
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(a) A, a shopkeeper, says to B, who manages his business — 
■“Sell nothing to Z unless he pays you ready money, for I have 
no opinion of his honesty.” A is within the exception, if he has 
made this imputation on Z in good faith for the protection of his 
own interest. 

(b) A, a Magistrate, in making a report to his superior 
officer, casts an imputation on the character of Z. Here, if the 
imputation is made in good faith, and for the public good, A is 
■within the exception. 


Caution intended 
for good of person 
to whom convey- 
«d or for public 
good. 


Tenth Exception. — I t is not defamation to 
convey a caution, in good faith, to one person 
against another, provided that such caution 
De intended for the good of the person to 
whom it is conveyed or of some person in 
whom that person is interested, or for the 
public good. 


It will thus be seen that the ingredients of defamation 
are (1) making or publishing any imputation concerning 
any person, (2) such imputation should have been made 
either by words spoken or intended to be read or by signs 
or by ■visible representations (3) the said imputation should 
have been made with the intention of harming or where 
there was knowledge or reason to believe that it ■will harm 
the reputation of the person concerning whom it was made. 
The Indian law differs from English law fundamentally 
in this matter because in English law the essence of the 
crime is the tendency to bring about a breach of peace 
through a libel : under the Indian law however, there is 
no question of the chance of a breach of peace occurring, 
but the defamation has been made on offence by itself. 

The General Law on the Subject 

The mere belief of the party making a defamatory 
statement that it was his duty to do so will not save or 
protect him, but the circumstances must be such as to 
make it his duty to speak {Whiteley v. Adams, (1863) 
15 C. B. 392). On one occasion at an election meeting 
of an overseer a statement was made to the effect that the 
candidate had misappropriated parish moneys while hold- 
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3ng the office before, it was considered privileged, but it 
was pointed out to the jury by the judge that the privilege 
would be lost if the making of it was a malicious abuse 
of the occasion (George v. Goddard, (1861) 2 F. & F. 689). 

Presence of the Press and Press Reports 

Generally speaking when the press happens to be 
present iminvited at a meeting of a corporation or board 
of guardians or where it is usual for their reporters to be 
present at a meeting it was held that the privilege is not 
taken away by the presence of reporters or persons other 
than the guardians (In Pittard v. Oliver, (1891) 1 Q. B. 
474) . In another case where the press was expressly invited 
to a shareholders’ meeting and defamatory statements were 
made, it was held that though they were of great interest 
and importance to shareholders, the defamatory statements 
would have been excused if the shareholders alone had been 
present but as outsiders were expressly invited it was no 
longer a privileged occasion (In Parsons v. Sitrgey, (1864) 
^ F. & F. 247) . It will thus be seen that in this case the 
speaker lost his privilege because the press attended at 
special invitation, in this case an invitation by the speaker 
himself. 

In one other case the question of the privilege of the 
press was considered. Here at a shareholders’ meeting 
the chairman made certain defamatory statements against 
the cashier of the bank imputing dishonesty. The state- 
ments were false and the cashier received damages in a 
defamation case filed against the chairman. The Financial 
Times, however published the whole report of these proceed- 
ings of the shareholders’ meeting. It was not denied that 
the report was fair and accurate, but it was held that 
there was no privilege here since the matter was not of any 
public concern and the publication was therefore not of 
public benefit or interest. As to the right of a reporter 
to attend company meetinp it has been decided that a 
reporter in his capacity as a reporter has no right to attend 
such meetings but if he happens to be a shareholder he can 
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attend and make a repoft {Mayor of Tenby v, Mason^ 
(1908) 1 Ch. 457). 

The usual practice of companies is to print the report 
of a meeting and send it to its members. In this con- 
nection it has been held that the report is prima facie 
privileged and therefore in the absence of malice no action 
can be taken {Lawless v. Anglo-Egyptian Cotton Co.,. 
(1869) L. R. 4 Q. B. 262). In a similar case where an 
order for injunction was discharged, a solicitor on behalf 
of some shareholders in a company printed and circulated 
a certain circular among the shareholders containing 
matters reflecting on certain oflScers of the company and 
the mode of the company’s promotion. Here the circular 
was declared to be a privileged communication {Quartz 
Hid Gold Mining Co. v. Beall, (1882) ^ Ch. D. 508). 
When these circulars are issued the communication 
naturally becomes known in the ordinary course of business 
to clerks of the company or the party sending it out and 
in such cases also it has been decided that the privileged 
occasion covers such a publication of these statements 
{Edmonson v. Birch & Co., (1907) 1 K. B. 371). 

There are, of course, occasions when malice may be 
inferred, such as where unauthorised publications are issued 
which happen to be to the detriment of somebody {Brown 
V. Croome, (1817) 2 Stark. 301). Where the circular is 
issued in an exceptionally violent language, unjustifiable 
by the circumstances, such an inference of malice may 
arise (Spill v. Mavle, (1869) L. R. 4 Ex. 232). However 
if the language used is bona fide though intemperate it may 
not be inferred as an evidence of malice {Edmondson v. 
Birch & Co., (1907) 1 K. B. 371). Of course where the 
party is fully aware of the fact that the statements are un- 
true, or utters words with the deliberate intention of injur ing ; 
the other side, or is actuated by personal resentment or 
wrong or improper motive, mahce would be inferred {Gerard 
& Dickenson, (1590) 4 Rep. 18; Hooper v. Truscott, (1836) 
2 Bing. N. C. 457; Rogers v. Clifton, (1803) Z B. & P~ 
587). 



CHAPTER XIV 


Debentures and Borrowing 

Borrowing Powers 

The borrowing powers of a joint stock company 
depend upon its constitution and the nature of its bumness. 
Trading companies have implied powers to borrow for the 
purpose of their business. It is, however, customary for 
every company to reserve to itself the power to borrow 
in its memorandum, because otherwise, the company cannot 
borrow unless the nature of its business implies a borrow- 
ing power. Thus a school-board and a building society 
have been held not to have an implied power to borrow. 
Once the power to borrow is given, the company can charge 
or mortgage its property for the purpose of raising a loan, 
though generally, when the power of borrowing is taken, 
the power to mortgage is also expressly reserved. It has 
been decided that power to mortgage “ assets ” or “ property 
and rights ” or “ property and effects ” will include power 
to charge uncalled capital, but only “ property ” or “ real 
and personal estate ” or “ property and funds ” will not 
include such a power to borrow on uncalled capital unless 
articles specially declare the uncalled capital as chargeable 
property {Hume v. Drachenfels, Bccnket Ggld Mining 
Syndicate, (1895) 2 Mans. 146). These powers to borrow 
are generally exercised by the board of directors, but the 
constitution of the company may lay down such rules as 
they may desire necessary with a view to curtail, or to 
provide a check on the directors’ power to borrow. Apart 
from the power to borrow the Indian Companies {Amend- 
ment) Act, 19S6 lays down certain limitations on the 
powers of companies to lend money. Thus o company 
incorporated after the commencement of this act cannot 
make any loan to or guarantee any loan, made by any 
51 
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compawy under the management of the $ame managing 
agent. Further after the expiry of six months from the 
commencement of the act no company whether incorporated 
before or after the act make any loan or give any guarantee 
except by way of renewal of any existing loan or guarantee. 
[S. 87E (/)]. Any default would entail, on any director 
or officer of the company knowingly and wilfvily guilty 
a fine not exceeding one thousand rupees and they would be 
jointly and severally liable for any loss incurred by the 
company in respect of such loan or guarantee [S. 87E (i?) ]. 
The purchase of the shares or debentures of another com- 
pany under the same management {except in case of an 
investment company) is also prohibited unless where the 
purchase has been previously approved by a unanimous 
decision of the board of directors of the purchasnig com- 
pany {/S. 87 F). It is further laid down that a managing 
agent shall not exercise a power to issue debenture in case 
of a company under his management except with the 
authority of the directors, and that too within the limits 
fixed by them or a power to invest the funds of the coni- 
pany, and any delegation of such power by a company 
to a managing agent shall be void {S. 87G). Once the 
power to borrow is given and exercised by the proper 
authorities, it is not the lookout of outsiders to see that the 
various formalities required have been complied with by 
the officers of the company. For this purpose it has been 
held that overdrawing a banking account was in substance 
a borrowing of money {In re. Pyle Works, No. 2, (1891) 
1 Ch. D. 184). 

The lender has to take care to see not only that the 
company has the power to borrow, but that the said power 
is vested in the directors, because otherwise, his only remedy 
will be against the directors for damages in case the 
company repudiates the transaction {Firbank’s Executors 
v. Humphreys, (1887) 18 Q. B. D. 64). If the directors 
borrow beyond the limits no debt is created and the 
securities are void {Howard v. Patent Ivory Manufacturing 
Co., (1888) 38 Ch. D. 166). The fact that originally 
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vltra vues Iq^ns are attempted to be subs^iitiate^ 
a subsequent power to lend and subsequent issim 
of securities will not make them valid {In re. '$9 
j>arte Watson, (1888) 21 Q. B. 301; Re. the Bottomgatp 
Industrial Co-operative Society, (1891) 65 L. T. 712; 
Sinclair v. Brougham, (1914) Ap. Cos. 398). It is alsp 
a principle that though the lender is not bound to inquire 
the purpose for which the money is borrowed, if he knows 
At the time he lends that the same is borrowed for an 
illegitimate purpose he cannot recover the money lent 
{Davis’s Case, (1871) 12 Eg. 561). In case the loan is 
taken for a purpose which is not legitimate, the lender 
will not lose his money on that ground (if he did not 
know of this fact), because it has been held, that he is 
not bound to enquire as to the purpose for which the said 
loan was taken. All that he has to be satisfied about is 
that the company has general or specific powers to 
borrow money for the purpose of its business {Young v. 
David Payne & Co. Ltd., (1904) 2 Ch. D. 608). In con- 
nection with this borrowing power it may be further 
added that where the memorandum, or the articles permit, 
a company can borrow money on the security of its im- 
called capital just as well as it can on that of any of its 
assets {Newton v. Debenture-holders and Liquidators of 
Anglo- Australian Investment Co., (1895) A. C. 244). 

The borrowing by debentures is a very old method by 
which the Crown in old days in England used to acknow- 
ledge its indebtedness by giving certificates to its creditors 
or to soldiers and servants in connection with the payment 
of their wages. It is derived from the old latin word 
debenture. However, debenture as we know it in connec- 
tion with company practice is a certificate issued by the 
company acknowledging the debt due by it to its holders. 
It may be carrying a charge, or it may be without a chai^ 
on the property of the company. Chitty, J., while speak- 
ing of debentures states as follows : — 

“ The term itself imports a debt — acknowledgment of 
n debt and speaking of the numerous and various forms 
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of investments which have been called debentures without 
any one being able to say the term is incorrectly used, I 
find that generally, if not always, the instrument imports 
an obligation or covenant to pay. This obligation or 
covenant is in most cases at the present day accompanied 
by some charge or security. So that there are debentures 
which are secured, and debentures which are not secured ”■ 
{Edmunds v. Blaina Furnaces Co., (1887) 36 Ch. D. 215). 
There may be a single debenture issued to one person 
{Robson V. Smith, (1895) 2 Ch. 118). 

The usual practice in connection with companies is to 
issue these certificates called ‘ Debentures ’ under its seal 
or otherwise acknowledging that a certain sum has been 
borrowed by the company and provide for its repayment 
on the expiry of a certain date. In case however of what 
are known as irredeemable or perpetual debentures there 
is no undertaking of repayment of the capital amount 
borrowed at any date. In either case the debenture states 
the rate of interest and the time of periods of payment 
of same either yearly, half-yearly or otherwise. Frequently 
these debentures carry a charge on the company’s assets 
as we shall see later in detail. Whereas there are also what 
are known as clean or naked debentures which do not carry 
such charge. Usually a series of debentures are issued, 
each known by its number, but there might be a single 
debenture for the whole amount borrowed issued to one 
person, as is the case when debentures are issued to bankers 
and others {Levy v. Abercorris Slate and Slab Co., (1887) 
37 Ch. D. 260; Robson v. Smith, (1895) 2 Ch. 118). 

It is of course not necessary that a debenture should 
be under seal, because it may be signed by any director 
or officer of the company duly authorised to do so {British 
India Steam Navigation Co. v. Commissioners of 7. 
Revenue, (1881) 7 Q. B. D. 165). 

THE ISSUE OF DEBENTURES TO BORROW 

In connection with this issue of debentures to borrow, 
the point to be remembered is that the paramount 
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consideration as to company’s right to borrow, which right 
may be either implied by the nature of its business as is the 
case with trading companies, must be expressly given in 
the memorandum of association in case of what are called 
non-trading companies. In this connection the term non- 
trading companies is rather misleading as will be judged 
from the decisions which have been given. Thus a build- 
ing society, a school-board, a literary and scientific institu- 
tion were held not to be entitled to borrow in absence of 
specific powers to do so (Blackburn Benefit Braiding Society 
V. CunUffe Brooks, (1882) 22 Ch. D. 61; Regina v. Sir 
Charles Reed, (1880) 5 Q. B. D. 483 ; In re. Badger, (1905) 

1 Ch. 568). On the other hand a colliery company, an 
omnibus company, a shipping company have been held to 
have an implied power to borrow (Jackson v. Rainford Coal 
Co., (1896) 2 Ch. 340; Bryan v. Metropolitan Saloon 
Omnibus Co., (1858) 3 De. G. & J. 123; Australian A. 
Steam Clipper Co. v. Mounsey, (1858) 27 L. J. Ch. 729). 

A trading or a commercial company has an implied 
power to borrow (General Auction Estate Co. v. Smith, 
(1891) Z Ch. 432; Bank of Australasia v. Breillat, (1847) 
6 Moo. P. C. 195) where debentures were issued to buy 
over management right with annual charge of 50 per cent, 
on net profits, the agreement was held not to be ultra irires 
(Investment Trust Corporation Ltd. v. Singapore T. Co. 
Ltd., (1935) 1 Ch. D. 615). 

The modern practice followed by draftsmen of the 
memorandum of association is to specifically give powers 
to borrow in case of all companies whether trading or non- 
trading and these specific powers are not only expressed in 
general terms, but also in so many specific tsrpes of 
borrowing also. This practice is no doubt in the interest 
of laymen who have to deal with such a memorandum as 
the details make clear the extent of the borrowing powers 
of the company concerned. 

The difference between a debenture bond and a deben- 
ture stock is the same as between a stock and a share, 
otherwise there is no substantial difference between the 



^ INOIAlt companies manual 

position of holders of either of these documents. In case 
of debenture stock the actual position is that instead of 
each debenture securing a definite amount separately, as 
is the case with ordinary debentures, the whole sum seemed 
is treated as one stock and each certificate issued simply 
declares the holder to be entitled to a definite sum which 
is the part of that single stock. This division is generally 
made according to the terms of issue for any multiple of 
a rupee or a pound or may even include a fraction of that 
denomination. Thus it is said that a debenture stock is 
transferable in fractions, whereas a debenture bond, like a 
share, as distinguished from a stock, can only be transferred 
in full. The debenture stock may also carry a charge or 
mortgage and may also be irredeemable if the terms of 
issue so provide. In all other respects otherwise they are 
on the same footing. Not only should a lender on deben- 
tures take care to see that the company has the power to 
borrow, but that the directors who manage the company 
have also the same power which will be fmmd out from 
the articles of association. This is necessary because 
frequently the directors’ powers to borrow and mortgage 
are expressly limited by articles and any borrowing beyond 
these limits would be void and would not create any debt, 
legal or equitable, with the result that the security on which 
the loan is made would be void (Howard v. Patent Ivory 
Manufacturing Co., (1888) 38 Ch. D. 156; Wenlock v. River 
Dee Co., (1885) 10 A. C. 354; Birkbeck Permanent Benefit 
Building Society, (1912) 2 Ch. 183). It would not improve 
matters if an vUra vires loan is borrowed and then the 
company obtains a power to borrow and issues securities in 
connection with that previously obtained loan (Ex parte 
Watson, (1882) 21 Q. B. B. 301; Bottomgate Industrial 
Society, (1891) 65 L. T. 712). The position of these lenders 
of unauthorised loans may be that they get subrogated 
in the place of those creditors whose loans were authorised 
and who were paid out from this vdtra vires borrowing. 

On the question whether a company having no express 
power of effecting a charge or mortgage, can imder its 
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implied power mortgage or charge its uhcallied capiiAl, 
is some doubt as the decisions have mostly turned on oc^- 
struction. The obiter dicta in Page v. The IntemaHoinM 
Agency A Industrial Trust, (1893) 68 L. T. 435 states that 
this cannot be done. In other cases the construction played 
an important part in connection with this power of 
charging the uncalled capital {Stanley’s Case, (1864) 4 
De. G. J. & S. 407, Newton v. Anglo- Australian Invest- 
ment Co., (1895) A. C. 244). There is no reason however 
according to the best authorities as to why an impli^ 
power to charge the uncalled capital should not be there 
in case the company is a trading company, or of that 
class, where power to borrow is implied. However in 
absence of a definite section in the Act or deci- 
sion on that point, the question must remain doubtful. 
The power to issue debentures conferred by the memo- 
randum of association is wide enough and the articles also 
in general terms may imply a verbal charge on uncalled 
capital {Tilbury Portland Cement Co., (1893) 62 L. J. 
Ch. 814). When a company has power to issue debentures 
express or implied, these debentures can be issued to its prin- 
cipal shareholder or to a vendor in consideration of a sale 
i^lamon v. Salomon & Co., (1897) A. C. 22). The power 
to borrow and give security includes the power to charge 
existing debts {Bank of Australasia v. BreiUaJt, (1847) 
6 Moor P. C. 195; Inns of Court Hotel Co., Re., (1868) L. 
R. 6 Eq. 82; Davies v. R. Bolton & Co., (1894) 3 Ch. 678). 

Of course the simple rule of ultra vires borrowing would 
apply here. If the memorandum of association does not 
justify a particular borrowing the loan would of com^ be 
void {ChapUo v. Brunswick Permanent Building Society, 
(1881) 6 Q. B. D. 696; Wenlock v. River Dee Co., (18%) 
10 A. C. 354). If on the other hand the said borrowing, 
though, within the powers of the company was beyond th'e 
powers of directors, the company can ratify same either by 
acquiscence or by alteration of articles or by pasdng a 
resolution confirming the borrowing {Irvine v. Unioh 
of AustraUa, (1877) 2 A. C. 366). The ordinarjr rule of 
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law prevails that the lender is not bound to enquire the 
purpose for which the money is being borrowed (Marseilles 
Extension Ry. Co., (1872) 7 Ch. 161; Young v. David 
Payne & Co., (1904) 2 Ch. 608). However, if the lender 
happens to be a director he will be expected to know and 
enquire whether the proper steps were taken in connection 
with the loan by the oflBcers of the company (Howard v. 
Patent Ivory Co., (1888) 38 Ch. D. 156). 

The power to mortgage property includes future pro- 
perty and goodwill (Anglo-American Cloth Co., (1880) 43 
L. T. 43). But where a charge is given on “all assets'’ 
that would include money recoverable from directors for 
misfeasance, which must be paid in preference to the cost 
of liquidation, but not the liquidator’s cost incurred in 
connection with recovering the particular assets charged 
(Park Gate Waggon Co., (1881) 17 Ch. D. 239; Anglo- 
Australian Printing Co., (1895) 2 Ch. 891; Bamed’s Bank- 
ing Co., (1871) 6 Ch. 388). It has been also held that a 
sole holder of a company’s debentures may purchase the 
company’s property sold by the trustee for debenture 
holder in exercise of the power contained in the debenture 
trust deed (Kanhaya Lai v. The National Bank of India, 
(1923) 50 Ind. Ap. 162). 

With regard to uncalled capital, where there is no 
specific power to mortgage same, that cannot be done if the 
same is afterwards made a reserve capital for the purpose 
of winding up by a special resolution under Sec. 69 (Bart- 
lett V. Mayfair Property Co., (1898) 2 Ch. 28). The power 
to borrow does not imply a joint borrowing by the com- 
pany with outsiders, but when this is done any charge 
given by it will be good only to the extent of the actual 
loan received by the company itself (Johnston Foreign 
Patents Co., (1904) 2 Ch. 234). It has also been held 
that a company is not precluded in guaranteeing the 
interest on debenture of another company where it is so 
done to promote the interests of its own business (Ex 
parte Brooker, (1880) 14 Ch. D. 317). A lender of money 
to a company is naturally under the general rules of 
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■company law expected to have acquainted himself with 
the contents of the memorandum and articles of 
association which are public documents {Bargate v. 
Shortridge, (1855) 5 H. L. C. 297; Ernest v. NichoUs, 
(1857) 6 H. L. C. 401). This is most important where, 
as is frequently the case, the memorandum or articles 
lay down a limit beyond which the directors cannot 
borrow {Chapleo v. Brunstoick Building Society, (1881) 
■6 Q. B. D. 696; Fountaine v. Carmarthen Ry. Co., (1868) 
L. R. 5 Eg. 316; Irvine v. Union Bank of Australia, 
(1877) 2 A. C. 366). Frequently the powers to borrow 
may not be given to the directors and may be ^ven only 
to the company, in which case the lender should see that 
the consent of the company in general meeting is obtained 
(CartmeU’s Case, (1874) 9 Ch. 961; Howard’s Case, (1866) 
1 Ch. 561). When certain powers are to be exercised by 
•directors and the person giving the loan thinks that he is 
dealing with the directors who are de facto directors, but 
unknown to him are not de jure directors, he would be 
protected (Mohony v. East Holyford Minirig Co., (1875) 
L. R. 7 H. L. 869). In connection with de facto directors 
it has been held in a number of cases to the effect that 
Bcts of de facto directors are binding tmtil the persons 
have notice of their being de facto directors {Murray v. 
Bush, (1873) L. R. 6 H. L. 37; Bridport Old Brewery, 
(1867) 2 Ch. 191). When negotiations are being carried 
on for borrowing money from banks on debentures, t^e 
latter usually requires the personal guarantee pf directors 
•or managing agents in addition to the debenture. In 
these cases the position of the directors and the mana^g 
Bgents would be that of sureties with tiieir usual rights 
and liabilities as sureties, including that of contribution 
among themselves {Ex parte Gibbs, (1875) 10 Eg. 312). 
If a company which has virtually speaking exhausted 
its borrowing powers borrows further with a view 
to repay the old creditors, the new creditors so lending 
will be entitled to the repayment of that part of money 
which has been applied in paying the lawful debts of 
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the compkhy whether such debts existed at the time wheto 
the loan were made or subsequently to it {Cork & 
YoughM ky. Co., (1869) 2 Ch. 748; Baroness Werdock V. 
River Dee, (1887) 19 Q. B. D. 155; Blackbvm Benefit 
B. Society v. Cunliffe Brooks, (1882) 22 Ch. D. 61). tn 
this case the test is whether the company has substan- 
tially increased its debts by the unauthorised borrow- 
ing {Bannatyne v. D. <fe C. Maciver, (1906) 1 K. B. 103) » 
A lender who has advanced a loan in excess of the borrow- 
ing powers of the company, can recoup himself from such 
moneys belonging to the company which happen to have 
come into his possession, unless it can be shown that the 
money which was wrongfully borrowed from him has 
been lost {Sinclair v. Brougham, (1914) A. C. 398). How- 
ever in this case, if he can identify the money lent in 
the hands of the company, he can recover same {Banque 
Beige v. Hambrouck, (1921) 1 K. B. 321, see also Sin- 
clair’s Case given above). Where a company has ex- 
hausted its borrowing powers on loan made to a third 
party at the request of the company, it does not give the 
right to the creditor of following the money even though 
they may have been applied in payment of debts, or in 
fact any right against the company {Portsea Island Building 
Society v. Barclay, (1895) 2 Ch. 298). Where a company 
was authorised to borrow to the extent of capital not called 
up it was held that this expression included unissued shares 
(English Channel Steamship Co. v. Rolt, (1881) 17 Ch. D. 
715). Where there is a power to borrow a sum not ex- 
ceeding the preference share capital of the company it 
does not mean that the company cannot borrow unless 
and until these preference shares have been actually issued 
(Johnston Foreign Patents Co., (1904) 2 Ch. 234) . Deben- 
tures issued after the borrowing powers of the company 
have been exhausted are void and not merely voidabfe 
(Pooley Hall ColUery, (1869) 21 L. T. 690). In this caSfe 
the directors who issued such debentures in spite of the fici 
that the borrowing power was exhausted are peikonally 
liable on the ground of breach of warrahty of authoHt^ 
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and they would have to pay damages for the loss suffered, 
by the persons to whom these debentures were 
(Fairbanks^ Case v. Humphreys, (1887) 18 Q. B. D. 64). 

CLASSES OF DEBENTURES 

The debentures are divided into two main classes, viz.^ 

(1) registered debentures and (2) bearer debentures.. 
Either of these two classes may be debentures which are 
(a) unsecured or (b) secured. The unsecured debenture 
are now a days rare and they do not carry any charge on. 
the assets of the company. This means that the holder of 
an unsecured debenture is an ordinary creditor of the com- 
pany. In case of secured debentures there is a fmrtheb 
sub-division, tnz., that ; — 

(1) the charge may be a floating charge on the whole- 
of the undertaking of the company, or 

(2) it may be a specific charge over stated lusets- 
usually immovable property or both, and 

(3) it may be both floating and specific charge. 

Rbj^stered Debentures 

The bulk of the debentures issued by most of the 
companies in India are registered debentures. They are- 
called registered because the name of the holder of such 
debentures is recorded in the books of the company as- 
well as in the certificate issued. Thus in order to transfer 
them, a regular transfer form will have to be filled in and 
signed. This is the safest type of debentures, because- 
in case of bearer debentures, as we shall soon see, they 
being negotiable instruments, a loss or misplacement oiT 
the debenture and the same passing into the hands of 
a bona fide holder for value would deprive the owner of 
his rights, 't'he other advantage is that the names of Uib 
holders being registered in ihe books of the companjr,. 
notices and other communication could be sent to 
direct by the eompahy iii^ad of through the indirei^ 
method bf bommunieating with them through newspafie^. 
The interest due bn these registered debentures may Hb- 
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j)aid either by interest warrant drawn on company’s bankers 
posted to the registered holder or to the first named of 
joint holders. There is the other method, as we have seen 
above, of attaching to the debenture bond or certificate 
the series of interest coupons which are to be cashed by 
the holder as each falls due, and when the last of the 
coupons is being cashed, which is known as the “ talon,” 
the company issues to the holder a fresh series of coupons 
for future interest payments. 

]>ebentures to Bearer 

This form of debentures is quite familiar to English 
investors though they are rather rare over here. Kennedy, 
J. in Bechuanaland Exploration Co. v. London Trading 
Bank, (1898) 2 Q. B. 658, decided in case of bearer deben- 
tures that according to the “ usage of the mercantile 
world the debentures were treated as negotiable instru- 
ments, passing like promissory notes, or bank notes, by 
mere delivery from hand to hand ” (See also Venables v. 
Baring Bros. & Co., (1892) 3 Ch. 527). In a subsequent 
case Edelstein v. Schxder & Co., (1902) 2 K. B. 144 it was 
laid down that it was not now necessary to tender evidence 
to prove that bonds of this kind are negotiable instruments 
that being a fact of which the Court will take judicial 
notice (Rumball v. Metropolitan Bank, (1877) 2 Q. B. 194; 
Goodwin v. Roberts, (1876) 1 A. C. 476). 

The other decisions where debentures have been de- 
clared to be negotiable instruments are Goodwin v. Roberts, 
(1875) 10 Ex. Cos. 337 in which the foreign government 
.scrips payable to bearer were declared negotiable instru- 
ments and Bechuanaland Exploration Co. v. London Trad- 
ing Bank, (1898) 2 Q. B. 658 was a case of Engliah 
bearer debentures. The holders of bearer debentures are 
in soine cases given the right to get their debentures con- 
verted into registered debentures and xHce versa. In case 
■of bearer debentures where the holders cannot be found 
it may be necessary for the company or the trustee to 
Apply to the Court for direction. In English Courts 



DEBENTURES AND BORROWING 


81 $ 


summons for direction have to be taken out for this purpose. 
Interested parties and the attorney general are to be made 
parties (Re. Chillago Ry. & Mines Ltd., (1930) 48 T. L. 
R. 242). 

Redeemable or Irredeemable Debentures 

In this connection the provision of Sec. 126 of the 
Indian Companies Act is important. The section lays down 
as follows ; 

Sec. Ii6 : — “ A condition contained in any debenture or in. 
any deed for securing any debentures, whether issued or executed 
before or after the passing of this Act, shall not be invalid by 
reason only that thereby the debentures are made irredeemable or 
redeemable only on the happening of a contingency, however 
remote, or on the expiration of a period, however long.” 

Here it should be noted that an irredeemable deben- 
ture is not in fact a mortgage at all but it is in effect 
an annuity in perpetuity to the holder. The word irre- 
deemable may mean either that they are debentures which 
the company is not bound to redeem and the holder has 
no right to demand redemption, or it may mean that 
though the holder cannot force the company to redeem, 
the company may at its pleasure if it so desires redeem 
same at any time. Of course these irredeemable deben- 
tures become immediately payable either when the com- 
pany goes into liquidation, or in the event of its interest 
falling in arrear. This is the case even though the liqui- 
dation may be for the purpose of reconstruction or amal- 
gamation, and even though there may be an express pro- 
vision to the contrary (Re. Crompton & Co., (1914) 
1 Ch. 954). 


MORTGAGE OR CHARGE 

With regard to the mortgage or charge created on 
the debentures it is provided for by the Indian Companies 
Act that proper particulars as to every such mortgage 
or charge together with instruments, if any, by which the 
mortgage or charge is created or evidenced, or a copy 
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iihereof verified in the prescribed manner, should be filed 
with tho repstrar for registration within twenty-one day« 
■after the date of creation. If this is not done, the said 
mortgage or charge shall be void against the liquidator 
•or any of the creditors (Sec. 109). In in re. Monolithic 
Building Co., Tacon v. The Company, (1915) 1 Ch. D. 643, 
it was laid down that Sec. 93 (our corresponding Sec. 
109) of the Companies (Consolidation) Act 1908, avoids 
■an unregistered mortgage as against a subsequent regis- 
tered incumbrancer even though he had express notice of 
the prior mortgage at the time when he took his own 
security. In a Bombay case D. Pudumji & Co. v. N. H. 
Moos, (1925) 27 Bom. L. R. 1925, where the sole managing 
director of a private limited company borrowed a sum on 
condition that “ pending the execution of the mortgage 
deed the borrowers put the lender in possession of all pro- 
perty of the borrowers made up of printing machinery, 
papers and other moveable property of a newspaper print- 
ing concern and the directors of the borrowers shall hold 
possession of same as agents of the lender and shall not 
sell the same without consent of the lender ” it was held 
that here the parties did not create a pledge, but intended 
to create a floating charge on the moveable property under 
the meaning of Sec. 109 and therefore the charge was void 
for want of registration. In another case where a com- 
pany carrying on business as merchants consigned goods 
overseas and obtained advances from their bankers and 
wrote to them enclosing for the banker’s acceptance the 
company’s drafts drawn on these shipments and copies 
■of bills of lading and invoices stating that the 
company hypothecated the goods or proceeds to 
the said bankers, it was held that the effect of 
the transaction was that the company had created 
a charge on the company’s book debts, which charge 
not having been registered was void against liqui- 
dators {Ladenhurg <fe Co. v. Goodwin Ferreira & Co., 
(1912) 3 K. B. 275) . In case however, the debentures are 
issued in a series in which reference is given to any 
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mprtgage or chai^, or to any other instrument giving such 
a mortgage, to which debenture holders of that series are 
entitled pari passu, the particulars as to the amount secured 
by the whole series, date of the resolution authorising the 
issue and the date of the covering deed, if any, by which 
the security is created or defined, a general description of 
the property charged and the names of the trustees, if any, 
for the debenture holders together with the deed or a copy 
thereof verified in the prescribed manner containing the 
charge or if there is no such deed, one of the debentures of 
the series, should be registered with the registrar (Sec. 
110). In case a company issues debentures at a discount 
imder its general powers provided there is nothing in the 
regulations or memorandum to prevent same {Re. Anglo- 
Danvbian Co., (1875) 20 Eq. 339; Regents Canal Ironworks 
Co., (1876) 3 Ch. D. 43). In case any commission, bonus, 
or discount has to be paid directly or indirectly in con- 
nection with the issue of these debentures, the particulars 
of such discount, or commission, or allowance payable 
as to the amount or rate per cent, should also be included 
in the particulars supplied to the registrar for registration 
(Sec. 111). When two or more series of debentures are 
issued giving a floating charge and there is nothing to show 
that they are to rank pari passu they will rank accord- 
ing to the date of issue {James v. Boythorpe Colliery Co., 
(1890) W. N. 289; Gartside v. SUkstone Coal Co., (1882) 
21 Ch. D. 762). 

Charges to be B^;isteied 

In this connection Sec. 109 of the Indian Companies 
Act is very important. 

Sec. 109 (/) : — Everj’ mortgage or charge created after the com- 
mencement of this Act by a company and being either : — 

(а) a mortgage or charge for the purpose of securing any 
issue of debentures; or 

(б) a mortgage or charge on uncalled share capital of the 
company; or 

(c) a mortgage or charge on any immovable property wherever 
situate, or any interest therein; or 
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id) a mortgage or charge or any book debts of the company; 
(c) a mortgage or charge not being a pledge on any movable 
property of the company except stock-in-^trade ; or 

(/) a floating charge on the undertaking or property of the 
company; 

shall, so far as any security on the company's property or under- 
taking is thereby conferred, be void against the liquidator and 
any creditor of the company, unless the prescribed particulars of 
the mortgage or charge, together with the instrument (if any) by 
which the mortgage or charge is created or evidenced, or a copy 
thereof verified in the prescribed manner are filed with the registrar 
for registration in manner required by this Act within twenty-one 
days after the date of its creation, but without prejudice to any 
contract or obligation for repayment of the money thereby secured, 
and when a mortgage or charge becomes void under this section, 
the money secured thereby shall immediately become payable : — 
Provided that : — 

(i) in the case of a mortgage or charge created out of 

British India comprising solely property situate outside 
British India, twenty-one days after the date on which 
the instrument or copy could, in due course of post, 
and if despatched with due diligence, have been recei- 
ved in British India shall be substituted for twenty-one 
days after the date of the creation of the mortgage or 
charge, as the time within which the particulars and 
instrument or copy are to be filed with the registrar; 
and 

(ii) where the mortgage or charge is created in British 

India but comprises property outside British India, 
the instrument creating or purporting to create the 
mortgage or charge or a copy thereof verified in the 
manner may be filed for registration notwithstanding 
that further proceedings may be necessary to make 
the mortgage or charge valid or effectual according to 
the law of the country in which the property is situate; 
and 

ini) where a negotiable instrument has been given to secure 
the payment of any book debts of a company, the 
deposit of the instrument for the purpose of securing 
an advance to the compamy shall not, for the piuposes 
of this section, be treated as a mortgage or charge on 
those book debts; and 

(iu) the holding of debentures entitling the holder to a 
charge on immovable property shall not be deemed to 
be an interest in immovable property. 

(2) Where any mortgage or charge on any property of a 
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company required to he registered under this section has been so 
registered, my person acquiring such property or my part thereof 
or any share or interest therein shall be deemed to have notice of 
the said mortgage ot charge as from the date of such registration. 

The above S. 109 {1) (e) now makes it compulsory for 
every mortgage on movable property as distinguished from 
a piedge, to be registered which was not the case under 
the old Act, whereas S. 109 (£) is designed to affect trans- 
ferees with notice as from the date of registration. After 
the commencement of the Amendment Act a company 
registered in British India acquires any property subject 
to a charge of any kind as would if it had been created by 
the company after the acquisition same had been required 
to be registered under S. 109 the company must cause the 
prescribed particulars of the charge, together with a copy 
{certified in the prescribed manner to be correct copy) of 
the instrument, if any, by which the charge was created or 
is evidenced, to be delivered to the registrar for registra- 
tion in manner required by this Act within twenty-one 
days after the date on which the acquisition is competed. 
Where however the property is situate and the charge 
was created outside India, twenty one days after the date 
on which the copy of the instrument could in due course of 
psst, and if despatched With due diligence, have been, 
received in British India shaU be substituted for twenty- 
one days after the completion of the acquisition as the time 
within which the particulars and the copy of the instrument 
pare to be delivered to the registrar. In case of default 
the company and every officer of the company who is 
knowingly and wUfuUy in default shall be liable to a 
fine of five hundred rupees {S. 109A). 

In this connection the provision of Sec. 120 is important. 
The section here provides a remedy in cases where tiie 
omission to re^ster a mortgage within the twenty-one days 
prescribed is accidental or due to inadvertence or due -t& 
some other sufficient cause. The section runs as under : — 

Sec. ItO The Court, on being satisfied that the omissiffii to' 
regil^r a mcstgage or charge within the time required by Seetkm 
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109, or that the omission or misstatement of any particular with 
respect to any such mortgage or charge, or the otniadon, to Qim 
intimation to the registrar of the payment or satisfaction of a 
debt for which a charge or mortgage was created, was accidental, or 
due to inadvertence or to some otW sufficient cause, or is not of a 
nature to prejudice the position of creditors or shareholders of the 
company, or that on other grounds it is just and equitable to grant 
relief, may, on the application of the company or any person 
interested and on such terms and conditions as seem to the Court 
just and expedient, order that the time for registration be extended 
or, as the case may be, that the omission or misstatement be 
rectified, and may make such order as to the costs of the application 
as it thinks fit. 

(2) Where the Court extends the lime for the registration of 
a mortgage or charge, the order shall not prejudice any rights 
acquired in respect of the properly concerned prior to the time when 
the mortgage or charge is actually registered. 

Here the words of the section are no doubt very wide 
but the exercise of powers under it is discretionary 
’{Abrahams <fe Sons, (1902) 1 Ch. 695; Johnson & Co., Ltd., 
0902) 2 Ch. 101). When relief is given under this section, 
the English Courts add the words as “This order to be 
without prejudice to the rights of parties re^stered prior 
to the time when such mortgage shall be actually registered ” 
(Re. Joplin Brewery Co., (1902) 1 Ch. 79). This order 
protects the rights acquired against the property of the 
company in the interval between the expiration of the 
twenty-one days for registering and the extended time which 
is now allowed by this order. The other addition is that 
if liquidation supervenes before registration, the order gives 
no advantage to the existing creditors which have not levied 
execution or taken some other step to enforce their debts 
before the registration of the charge {Ehrmann Bros. Ltd., 
{1906) 2 Ch. 697). 

A subsequent creditor who obtains a roistered charge 
after expiry of the specified time in the above form, gets 
priority over the first charge registered under the order 
of the Court after the expiry of the time {Tacon v. 
Monolithic Building Co., (1916) 1 Ch. 643). If a mortgage 
or charge is re^stered under the above order after winding 
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up has commenced, it is ineffective, against the nnsecored 
creditors (Anglo-Oriental Carpet Co., (1903) 1 Ch. 914). 
When the registrar is satisfied on evidence givmi to his 
satisfaction that the debts for which any mortgage or 
charge was registered has been paid or satisfied, may order 
that a memorandum of satisfaction be entered on the 
register and shall if required furnish the company with a 
copy thereof (Sec. 121). It must be noticed that the re^s- 
tration of the mortgage or charge is optional and may be 
effected at any time. If such a satisfaction were entered 
by mistake or imder nusapprehentdon in the registry the 
same may be cancelled under Sec. 120 (Re. Light & Co., 
(1917) 61 Solicitors Journal 337). If an agreement is 
entered into to issue debentures in case of certain con- 
tingencies and there is no charge imtil the contingency 
occius even than it must be seen that the agreement was 
registered. In this case there was right to a floating charge 
not as at the date of the agreement, but on the occurrence 
of certain events (Gregory Love & Co., (1916) 1 Ch. 203) . 

IVhere uncalled share capital of the company is 
mortgaged the particulars of such a mortgage or charge 
must be registered with the registrar. On the same foot- 
ing particulars of mortgage, including mortgages created 
by a mere deposit of title deeds without a memo- 
randmn, by a company of its immovable property 
wherever situate or interest thereof, must be rostered will 
the registrar of joint stock companies independently of any 
registration that may be made under the Indian Registra- 
tion Act of 1908. With reference to book debts not only 
the present book debts, but also the futxire book debts can 
be charged (Official Receiver v. TaUby, (1886) 18 Q. 
B. D. 29). For this purpose a bill of exchange actualty 
entered in the company’s book has been declared to be a 
book debt (Damon v. Isle, (1906) 1 Ch. 633). In ease 
of a director of a company he can lend money to the cmn- 
pany on a debenture issued at a discount, provided he is 
so doing for the benefit of the company and is not prohibited 
by statute or the articles of the company fttm advancing 
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that loan {Campbell’s Case, (1877) 4 Ch. D. 470). A 
trader also who sells his business to the company may 
receive debentures charging all the assets of the company 
in satisfaction of the whole or part of its purchase money 
((Solomon v. Salomon <fe Co., (1887) A. C. 22). If the 
directors are given power to borrow on debentures after a 
certain proportion of share capital htts been subscribed and 
any debentures are issued before such subscription, thi> 
same would be invalid (West Cornwell Rail Co. v. Mowatt, 
(1848) 17 L. J. Ch. 366). Even where a temporary loan 
is made to bankers by the company upon the security of 
its uncalled capital and the charge is made by a resolution 
of the board, i.e., by parole, it is good, subject to registra- 
tion under Sec. 109 of the Indian Companies Act {Re. 
Tilbury Portland Cement Co., (1883) L. J. Ch. 814). 
It should be however remembered in connection wit' 
charge on uncalled capital that a company whose liability 
is limited by guarantee cannot charge the amounts 
guaranteed by members to be contributed in the event of 
a winding up {Re. Irish Club Co. Ltd., (1906) W. N. 
127). 

It should however be remembered that debentures 
whether redeemable or not if they are to be allotted for a 
consideration other than cash they are to be stated in the 
prospectus [Sec. 92 (g)]. 

Registration of Mortgage or Charge by Debentures 

The registrar, as provided for by Sec. 114, shall give a 
certificate under his hand of the registration of any mort- 
gage or charge registered in pursuance of Sec. 109 stating 
the amount thereby secured and the certificate shall be 
conclusive evidence that the requirements of Secs. 109-112 
as to registration have been complied with. , 

To quote these secitons in extenso. Sec. 110 deals with 
the question as to how particulars of a series of debenttires 
are to be registered. The section runs as follows : — 

“ Where a series of debentures containing, or giving by 
reference to any other instrument, any charge to the ben^t of 
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which the debenture-holders of that seri^ are entitled pari pas$a 
created by a company, it shall be sufficient for the purposes d 
Sec. 109 if they are hied with the registrar within twenty-one days 
after the execution of the deed containing the charge or, if there 
is no such deed, after the execution of any debentures of the 
series, the following particulars : — 

(а) the total amount ^cured by the whole seri^; and 

(б) the dates of the resolutions authorising the issue of the 
series and the date of the covering deed (if any) by which ttie 
security is created or dehned ; and 

(c) a general description of the property charged; and 

(d) the names of the trustees (if any) for the debenture- 
holders; together with the deed or a copy thereof verified in the 
prescribed manner containing the charge, or if there is no fiuch 
deed, one of the debentures of the series, and the registrar shall, 
on payment of the prescribed fee, enter those particulars in the 
register; 

Provided that, where more than one issue is made of deben- 
tures in the series, there shall be filed with the registrar for entry 
in the register particulars of the date and amoimt of each issue, 
but an omission to do this shall not affect the validity oi tiie 
debentures issued. 

Section 111 further requires that in case where any 
commission, allowance or discount is paid, the particulars 
of same must also be registered. This section runs as 
follows : — 

** Where any commission, allowance or discount has been 
paid or made either directly or indirectly 1^ the company to any 
person in consideration of his subscribmg or agreeing to subscribe, 
whether absolutely or conditionally, for any debentures of the 
company, or procuring or agreeing to procure subscriptions, whether 
absolute or conditional, for any such debentures, the partlculaiB 
required to be filed for registration under Secs. 109 and 110 shall 
include particulars as to the amount or rate per cent, of the com- 
misrion, discount or allowance so paid or made, but an omission to 
do this shall not affect the validity of the debentures issued; 

Provided that the deposit of any debentures as i^urity f<Mr 
any debt of the company shall not for the purposes of this pfi>- 
vision be treated as the issue of the debentures at a discount.” 

Begisttar’s B^^ister of Mortgi^fos and cSiaiges 

Iq this connection Sec. 112 lays down that the legistm 
shall keep with respect of each rompany a r^^t^ in the 
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prescribed form of all mortgages and charges created by 
the company after the commencement of the Act of 191& 
and requiring registration under Sec. 109 and shall on 
payment of the prescribed fee enter in the register with 
respect to every such mortgage or charge, the date of crea- 
tion, the amount secured by it, short particulars of the 
property mortgaged or persons entitled to the charge. 
Having made these entries in his register of mortgages, 
the registrar shall return the instrument, if any, or verified 
copies thereof as the case may be, filed in accordtmce with 
Sec. 109 or Sec. 110 to the person filing same. This re^ster 
shall be open to the inspection by any person on payment 
of the prescribed fee not exceeding Re. 1 for each ins- 
pection. The registrar has to keep a chronological index 
in the prescribed form and with prescribed particulars of 
the mortgages and all charges registered with him under 
the Indian Companies Act, 1913 (Sec. 113). A further 
enactment is that the company shall cause a copy of every 
certificate of registration given by the registrar under 
Sec. 114 to be endorsed on every debenture or certificate 
of debenture stock which is issued by the company and 
the payment of which is secured by the mortgage or charge 
so registered. This of course does not apply to certificates 
of debenture or debentme stock which have been issued 
before such mortgage or charge was created (Sec. 116). 
It is of course the duty of the company to file with the 
jegistrar for registration the prescribed particular of every 
mortgage or charge created by the company and of the 
issues of debenture of a series requiring registration under 
S. 109. When the company fails to register the mortgage 
or charge, as it is his duty under the Act to do, any person 
interested may apply for such registration to the re^strar 
and in that case such person will be entitled to recover 
from the company the amount of any fees properly paid 
by him to the registrar on registration. Whenever the terms 
or conditions or extent or operation of any mortgage or 
charge registered under this section are modified, U shaU 
‘be the duty of the company to send to the registrar the 
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particulars of such modification on the same fooling as 
provided in case of mortgages and charges requiring regis- 
tration (Sec. 116). The further requirement is that in case 
of those mortgages and charges which are required to be 
registered under Sec. 109, the company shall cause a copy 
of every instrument creating any mortgage or charge under 
this section to be kept at its registered office except in case 
where a series of uniform debentures have been issued where 
a copy of one such debenture shall be sufficient (Sec. 117). 
Here it should be noted that what is required is copies 
of those types of mortgages and charges only, which are 
detailed in Sec. 109, are required and the regulation does 
not apply to those that do not fall under that section. If 
any person obtains an order for the appointment of a 
receiver of the property of a company, or appoints such 
a receiver imder any powers contained in any instrument, 
he shall, within fifteen days from the date of the order or 
of the appointment under the powers contained in the 
instrument, file notice of the fact with the registrar, and 
the registrar shall, on payment of the prescribed fee, enter 
the fact in the register of mortgages and charges. If any 
person makes default in complying with the requirements 
of this section, he shall be liable to a fine not exceeding 
fifty rupees for every day during which the default con- 
tinues (S. 118). Besides this where the receiver of the 
property of a company who has been appointed under the 
powers contained in an instrument and who has taken 
possession, shall once in every half year while he remains 
in possession and also on ceasing to act as a recmver file 
with the registrar an abstract in the prescribed form, of 
his receipts and pa 3 rments during the period to which the 
abstract relates and shall on ceasing to act as recriver file 
with the registrar a notice to that effect. The le^strar is 
here required to enter this notice in the register of members 
and charges. Where a receiver of the property of a com- 
pamy has been appointed, every invoice, order for good$ or 
buswess letter issued by or on behalf the company or the 
receiver of the company, being a document on or in vaUidk 
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the name of the company appears shall contain a statement 
that a receiver has been appointed. In case of defaiM, 
the company and every director, manager, managing agent, 
secretary or other officer of the company and every receiver 
who knowingly and wUfidly authorises or permits the default 
shall be liable to a fine not exceeding two hundred rupees 
{S. 119). 

With reference to registration of particulars as to 
mortgage and charges created by the company for the issue 
of debentures of a series, Sec. 122 further lays down the 
penalties as follows : — 

“If any company makes default in filing with the registrar 
for registration the particulars : — 

(а) of any mortgage or chaise created by the company, or 

(б) of the payment or satisfaction of debt in respect of which 
a mortgage or charge has been registered under S. 109 or S. 109 A; 
or 

(c) of the issues of debentures of a series, requiring registra- 
tion with the registrar under the foregoing provisions of this Act, 
then, unless the registration has been effected on the application 
of some other person, the company, and every officer of the 
<sompany or other person who is knowingly a party to the default, 
shall on conviction be liable to a fine not exceeding five hundred 
rupees for every day during which the default continues. 

Subject as aforesaid, if any company makes default in comply- 
ing with any of the requirements of this Act as to the registration 
with the registrar of any mortgage or charge created by the com- 
pany, the company, and every officer of the company who knowingly 
and wilfully authorises or permits the default shall, without 
prejudice to any other liability, be liable on conviction to a fine not 
exceeding one thousand rupees. 

If any person knowingly and wilfully authorises or permits 
the delivery of any debenture or certificate of debentmre stock 
requiring registration with the registrar under the foregoing provi- 
sions of this Act without a copy of the certificate of registration 
being endorsed upon it, he shall, without prejudice to any other 
liability, be liable on conviction to a fine not exceeding one thousand 
rupees. 

B^stration of Satisfaction of Mortgages and CSuu^m 
I liough Section 121 of the Old Act empowered the 
reg^strtu' to register satisfaction of mortgage on proof df 
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such satisfaetion of tiie mortgage or charge this was not 
done which caused confusion and made the record unsatis- 
factory. Now it is laid down that it shaJt^ he the duty of 
the company to give intimation to the registrar of 
the payment or satisfaction of any charge or mortgage 
created by the company and requiring registration under ' 
S. 109 voithin twenty-one doys from the date of the pay- 
ment or satisfaction thereof. The registrar on receipt of such 
intimation must cause notice to he sent to the mortgagee 
calling upon him to show cause, within a time (not exceed- 
ing fourteen days) to be fixed by such notice, why the pay- 
ment or satisfaction of the charge or mortgage should not 
be recorded and if no cause is shown order a memorandum 
of satisfaction to be entered on the register and if required 
he must furnish the company with a copy of same. If 
cause is, shown the registrar must record a note to that effect 
in the register, and inform the company that he has done 
so (S. lei). 

Company’s Register of Mortgage 

Every limited company must keep a register of 
mortgages and enter therein all mortgages and charges 
specifically affecting the property of the company and all 
fixating charges on the undertaking or on any property of 
the company giving in each case short description of the 
property mortgaged or charged, the amount of the mortgage 
or charge and (except in the case of securitiM to bearer) 
the names of the mortgagees or persons entitled thereto. 
Any director, manager or other officer of the company 
knowingly or willingly authorising or permitting the onus- 
don of any entry required to be made in pursuance of this 
section is liable to a fine not ^ceeding 1^. 5(X) (S. 123). 
Non-registration under this section will not affect the 
validity or priorities of the mortgages or charges (Wright 
V. Horton, (1887) 12 A. C. 371; Generd South Americdn 
Co., (1876) 2 Ch. D. 337); The repster is open to inac- 
tion of the public, beddes this a copy is at the 
rostered office of the company of instimnents deatiii^ 
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mortgage or charge in pursuance of Sec. 117 must also be 
open to the inspection of the public at all reasonable times; 
this inspection is to be given to any creditor or member of 
the company without fee and to others on payment of a 
fee not exceeding one rupee for each inspection (Sec. 124) . 
Under the same section if inspection is refused ihe company 
is liable to a fine not exceeding Rs. 50 and a further fine 
not exceeding Rs. 20 for every day during which the refusal 
continues. Every officer of the company who knowingly 
authorises or permits tiie refusal shall also incur a like 
penalty. The Court may compulsorily order an immediate 
inspection of the register. It has been also held that 
a solicitor of the creditor or shareholder may inspect 
this register {Be. Credit Co., (1879) 11 Ch. D. 266). In 
this case it has been held that the right to inspect the 
register of mortgages and charges includes the right to take 
copies {Nelson v. Anglo-American Land Co., (1897) 1 
Ch. 130). If inspection is required during winding up, 
the same can be obtained by an order of the Court under 
Sec. 241 {Somerset v. Land Securities Co., (1897) W. N. 
29). This Sec. 241 lays down that in case of compulsory 
winding up or winding up imder the supervision of the 
Court, the Court may make such order for inspection by 
creditors and contributories of the company of its documents 
as the Court thinks just and any documents in the posses- 
sion of the company may be inspected by creditors or con- 
tributories accordingly, but not fmi,her or otherwise. The 
liquidator in connection with this inspection cannot pledge 
the party concerned to obtain copies on payment {Arauco 
& Co., Re., (1899) W. N. 134). Even where there are 
clauses in the articles regulating the right of inspection, 
the same ceases to operate on winding up {Yorkshire Fibre 
Co., (1879) 9 Eg. 650). They would only operate if tiie 
winding up is for re-construction {Metropolitan & 
Provincial Bank, (1868) 16 W. B. 668). This inspection 
is allowed for the benefit of those who are interested in 
winding up and not for the purpose of enabling individual 
shareholders to establish claims for their personal benefit 
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{North BromMan Sugar Factories, (1887) 37 Ch. D. 
Morgan’s Case, (1884) 28 Ch. D. 620). The giving of this 
order in winding up is of course at the discretion of the 
Oourt with which the Appeal Court will not interfere, un- 
less the order is clearly wrong {Lancashire Cotton Spinning 
Co. V. Greatorex, (1886) 14 L. T. 290). 

The company’s register of mortgages and charges would 
be maintained in the form given hereunder. 

The Indian Companies Act does not make the main- 
tenance of a register of debenture-holders compulsory, as 
distinct from the register of mortgages, thou gh the articles 
of association generally provide for same. The form to be 
presented to the registrar with a view to give him particulars 
of the mortgages and charges is as follows : — 

FORM IX 

PARTICULARS OF MORTGAGES & CHARGES. 

The Indian Companies Act, 1913. 

Fee payable in accordance with rule. 

Particulars to be filed with the repstrar pursuant to 
Sec. 109 of a mortgage or charge created by the ... • 
(name of the company) and being : — 
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(a) A mortgage or charge for the purpose of s^mrini aiOTt 
me of debentures; or 

(b) A mortgage or charge on uncalled share-capital of 
company; or 

(c) A mortgage or charge on any immovable property wherev^ 
situate or any interest therein; or 

(d) A mortage or charge on any book debts of the com- 
pany; 

(c) A mortgage or charge, not being a pledge on any movable 
property of the company except stock-in-trade, or 

(/) A floating charge on the undertaking or property of tiie 
company. 

(Strike out the sub-heads (a), (b), (c), (d) (e) or (f) which 


do not apply). 

Pr^ented for filing by 

Particulare of mortgage or charge created by the 


1 

2 

3 

4 

5 

Date of the instrument creating or 
evidencing the mortgage or 
charge and description 
thereof. 

Amount secured by the mortgage 
or charge. 

t 

h 

ii 

s 

11 

'ie' 

P.O 

S i 

Names (with addresses and descriptions) 
of the mortgagees or persons 
entitled to the charge. 

Amount or rate per cent of the commis- 
sion, allowance or discount (if any) paid 
or made either directly or indirectly by 
the company to any person in co^dera- 
tion of his subscribing or agreeing to 
subscribe, whether absolutely or. conditional 
or procuring or agreeing to procure sub- 
scriptions whether absolute or concbtional 
for any of the debenture included in this 
Return. 


i 





Desigaation or position in relation Siffnature. 

to tile company. 

Date. 
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If however such a register of holders of debentures is 
maintained, Sec. 125 makes it compulsory i^at the same 
except when closed in accordance with articles during such 
period or periods not exceeding on the whole thirty days 
in any year be open to the inspection of the registered 
holder of any such debentures and of any holder of shares 
in riie company. This is however to be done subject to 
such reasonable restrictions as the company may in gNieral 
meeting impose so that at least two hours in each day 
are appointed for inspection and every such holder may 
require a copy of the register or any part thereof on payment 
of annas six for every hundred words or fractional part 
thereof required to be copied. If any holder of debentures 
requires a copy of the trust-deed for securing such an issue, 
the same shall be forwarded on request on payment, in case 
of a printed copy, of the sum of one rupee or such less sum 
as may be prescribed by the company or if the trust-deed 
has not been printed, on pa 3 rment of six annas for every 
hundred words or fractional part thereof required to be 
copied. If the inspection of these registers or the furnish- 
ing of copies is refused the company is liable to a fine not 
exceeding fifty rupees and to a further fine not exceeding 
twenty rupees for every day during which the refusal con- 
tinues. Every officer of the company also who knowin gly 
authorises or permits the refusal shall incur the like penalty 
and the Court may by order compel an immediate inspec- 
tion of the register. 

FLOATING AND FDCED CHARGES 

The charge created in connection with the issue of 
debenture may be either a floating charge or a fixed charge. 
We shall deal with these two types of charges in detail 
under separate headings 
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The Floatiiig Chaise 

We have already alluded to the position of debentures 
giving a floating charge in brief. According to Lord 
Macnaghten in the Govt. Stock Investment Co. v. ManUa 
By. Co., (1897) A. C. 81, “ A floating security is an equit- 
able charge on the assets for the time being of a going 
concern. It attaches to the subject charged in the varying 
condition in which it happens to be from time to time. It 
is of the essence of such a charge that it remains dormant 
imtil the imdertaking charged ceases to be a going concern, 
or until the person in whose favour the charge is created 
intervenes {Evans v. Rival Granite Quarries Ltd., (1910) 
2 K. B. 979). His right to intervene may of course be 
suspended by agreement. But if there is no agreement for 
suspension, he may exercise his right whenever he pleases 
after default.” Thus it will be noticed that the floating 
charge leaves the company free to deal with its assets until 
the right of the creditor to interfere is crystallised as 
in case of default or liquidation {Florence Land Co., (1878) 
10 Ch. D. 530; Re. Standard Mfg. Co., (1891) 1 
Ch. 627; Foster v. Borax Co., (1901) 1 Ch. 326; Hvbbuck 
V. Helms, (1887) 56 L. T. 232; Nelson & Co. v. Faber A 
Co., (1903) 2 K. B. 367 ; Hamer v. London City & Midland 
.Bank, (1918) 118 L. T. 571). Until that happens, however, 
the property may be sold or specifically mortgaged. There 
is however no objection to the creation of a second floating 
charge, under powers expressly reserved, over any part of 
those assets ranking pari passu with or in priority to the 
earlier floating charge {In re. Automatic Bottle Makers 
Ltd.; Osborne v. Automatic B. Makers, (1926) 1 Ch. D. 
412). A charge will be treated as a floating charge if it 
is created on part only of the property with a view to 
effectuate the intention, expressed or implied {lUingworth 
V. Houidsworth, (1904) A. C. 355). 

In a Bombay case the Bank of Baroda v. H. B. 
Shivdasani, (1926) 50 Bom. L. R. 547, where a mill com- 
pimy borrowed on the pledge of ‘‘ all the liquid assets in- 
cluding stock-in-process now or at any time hereafter stored 
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by the company in the godowns and the mill premises ’* 
with the condition that the company was not to pled^ or 
otherwise chaise or encumber the pledged goods which were 
to be kept in a godown, the keys of which were delivered 
to the lending bank, which lending bank was to sell the 
goods under certain conditions, it was held that the tran- 
saction did not create a floating charge, but amounted 
to a mortgage of specific assets with a license to the com- 
pany to dispose them in the course of its business subject to 
prescribed conditions. 

It may be added that in interpreting the clauses in 
the debenture deeds laying down the circumstances under 
which the charge becomes enforceable the Court in case 
of goods dealt in, or required for the purpose of business, 
will always be inclined to the view against their being 
treated as fixed mortgage (Evans v. Rival Gramte Quarries 
Ltd., (1910) 2 K. B. 979. See other cases cited there in 
judgments of Vaughan Williams; Moulton; Buckley, L. Js.). 
There are certain creditors, however, who have priority even 
to the rights of debenture-holders on a floating charge, 
e.g., the landlord who distrains for rent due. We have 
already seen that the floating charge must be registered on 
the same footing as the fixed charge or mortgage. Not 
only can the company sell away assets on which a floating 
charge by debentures is secured, but in case the business 
of a company is carried on through means of branches, it 
can sell the entire business of a complete branch ^Metro- 
politan Bank of England and Wales v. Vitrian <fc Co., 
(1900) 2 Ch. D. 654). In Re. Borax Co., (1901) 1 Ch. 
D. 326, where the memorandum of association of a com- 
pany authorised amalgamation, union, as well as sale, of 
all or any part of the company’s business, or property, 
as well as holding of debentures and shares of other com- 
panies, and the company sold the whole of its property 
and assets, including the good will, to a new company, but 
retained certain securities and in return received from the 
new company its debenture-stock and shares, and further 
agreed not to carry on any similar business exc^t m eon- 
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junction with and for the benefit of the new company, it 
was held that as the sale was within the powers of the com- 
pany, according to its memorandum and as the old company 
had not ceased to exist, the debenture-holders’ charge was 
nothing more than a fioating security. Thus the principle 
here enunciated results in this that, in case if the company 
sells the whole of its assets or undertaking, but does not 
technically cease to exist, the floating debenture-holders 
can claim no right of interference. If the debenture-holders 
wish to prevent their securities from being destroyed by 
subsequent fixed charges or mortgages being created, they 
ought to protect themselves by inserting special provi- 
sions to that effect in the instrument creating the charge 
on behalf of debenture-holders. According to Romer, L.J., 
in re. Yorkshire Woolcombers’ Association Limited, (19(^) 
2 Ch. D. 284, a charge is a floating charge if it contains 
the following three elements, viz., (1) if it is a charge on 
a class of assets of a company present and future; (2) if 
that class is one which in the ordinary course of the busi- 
ness of the company, would be changing from time to time, 
and (3) if you find that by the charge it is contemplated 
that, until some future step is taken by or on behalf of 
those interested in the charge, the company may carry 
on its business in the ordinary way. If, however, the goods 
secured by fioating debenture-holders are seized by the 
sheriff, the debenture-holders can claim priority for the 
rights of execution creditors {Davey & Co. v. WiUiamson 
& Sons, (1898) 2 Q. B. D. 194). In this case it was laid 
down (1) that seizure of the goods by the sheriff is not 
dealing with it in the ordinary course of the business, but 
that, it was a compulsory legal process directed against 
the company; and (2) that the rights of debenture-holders 
as the goods were validly charged prevailed against the 
execution creditors with the payment of the amount of 
debentures. This priority existed not only with regard to 
the legal, but also to the equitable rights. They are thus 
entitled to say to the sheriff “ the goods seized are validly 
charged to us and you cannot sell them to the prejudice 
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of our security.” It should however be noted that pro^ 
ferential and priority of payments as reserved by Sec. 230 
refer only to the fund available as assets after the claims 
of secured creditors are satisfied {Raja Bahadur MotUal 
Skivlal y.The Poona Cotton & Silk Mafg. Co., Ltd., (1918) 
42 Bom. L. R. 215 at p. 220). 

When a charge is expressed to be on the “ undertaking ” 
of a company, the word undertaking means all the 
property present and future, but it does not include uncalled 
capital {In re. Panama Newzealand Co., (1870) L. R. 5 
Ch. Ap. 318; Johnson v. Russian Spratt’s Patents, Ltdi., 
(1898) 2 Ch. 149). A mortgage or charge of a particular 
class of property only may be taken as a floating charge, 
in case it is a charge on a class of assets both present 
and future which class is one which in the ordinary course 
of the business of the company may be changing from time 
to time and when it appears from the construction of the 
documents and circumstances that until some future step 
is taken by and on behalf of the mortgagee, a company 
can carry on its business in the ordinary way as far as 
that particular class of assets is concerned {Hoxiidsvxnrth 
V. Yorkshire Woolcombers’ Associaiion, (1903) 2 Ch. 284 
affirmed in 1904 A. C. 355; Pudumjee <fe Co. v. Moos, 
(1925) 27 Bom. L. R. 1218; National Provincial Bank v. 
United Electric Theatres Limited, (1916) 1 Ch. 132). In 
case of a company having several branches it is not pre- 
cluded by the floating charge from selling the 'whole of 
business of one branch {Metropolitan Bank of England & 
Wales V. Vivian & Co., (1900) 2 Ch. 654). In one case it 
was also held that even the whole undertaking of the com- 
pany can be sold in spite of floating charge, provided such 
sale is within the powers contained in the memorandum of 
association {Re. Borax Co., (1901) 1 Ch. 326). We have 
seen that the floating charge crystallises on liquidation 
even though the liquidation may be simply for the puip<Me 
of re-construction but here the exception is that if fte 
provisions of the debenture or debenture deed stipxdate 
to the effect that a floating charge will not ciy^allise in 
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01^ of liquidation for the purpose of construction, that 
DTOvision would be binding (Player v. Crompton dt Co., 
(1914) 1 Ck. 954). However, it must be remembered that 
the charge does not crystallise only because something has 
happened such as the non-payment of interest in time, 
unless and until the debenture-holders have taken the 
necessary action such as an application to the Court for 
the appointment of a receiver or otherwise, or for the 
realisation of securities (Edward Nelson <& Co. v. Fabre, 
(1903) 2 K. B. 367; Evans v. Rival Granite Quarries, (1910) 
2 K. B. 979). In this case Fletcher MouUon, L. J., states 
on page 993 that “ mere default on part of the company 
does not change the character of the security, the deben- 
ture-holder must actually intervene.” In the words of 
Buckley, L. J., at page 1002 “ no equity arises in a deben- 
ture-holder whose security is a floating charge from his 
merely giving notice to seize a particular asset of the com- 
pany. He must do something to turn his security from a 
floating into a fixed charge.” It will thus be seen that 
some action has to be taken by the debenture-holder on 
the happening of the incident which entitles him to get 
his charge crystallised into a fixed charge before the said 
charge actually gets crystallised. If he does not do so 
the company can in the interval deal with the property and 
the persons who get interested in same would have the 
prior right (Re. Ind. Coope & Co. Ltd., (1911) 2 Ch. 223). 

The construction of the document giving the charge 
will decide the question whether a subsequent charge or 
mortgage will affect the security of the first floating charge 
(In re. Benjamin Cope & Sons, (1914) 1 Ch. 8(K); Re. 
Automatic Bottle Makers, (1926) 1 Ch. 412). Where 
however such a clause or condition is clearly inserted in the 
mortgage that will not prevent a sale (Coveney v. Persse, 
(1910) 1 Ir. R. 194). The security may here still be 
defeated by execution by a gamisher or distress by a land- 
lord or a lien of a solicitor (Evans v. Rival Granite 
Quarries, (1910) 2 K. B. 979; Romdwood CotUery Co., 
(1897) 1 Ch. 373; Brunton v. Electrical Engineering 
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Corporation, (1882) 1 Ck. 434. A subsequent mortga^ 
did not know of the earlier charge may complete bis 
by taking legal steps and thereby secure a priority {EngWtk 
A Scottish Trust v. Bnmton, (1892) 2 Q. B. 1, 700). The 
same would be the case if he did not know that the earHtf 
floating charge included a covenant forbidding the creation 
of a prior specific mortgage {Standard Rotary Machine 
Co., (1906) 95 L. T. 829; Valletort Laundry Co., (1903) 2, 
Ch. 654). In one case where a floating charge was created 
on the general assets of the company and a subsequent 
equitable charge was effected in favour of bankers by 
deposit of title deeds, it was held that it was a good mortgage 
which had a prior claim and was not subject to the claim 
of floating charge created on debentures {Wheatley v. 
Silkston Ac. Coal Co., (1885) 29 Ch. D. 715; Government 
Stock A Invt. Co. v. Manila Railway Co., (1897) A. C. 81; 
Re. Castell A Brown Ltd., (1898) 1 Ch. 315). In this case 
the words “ first charge ” were used in connection with 
debentures and in spite of that the learned judge North, J., 
held as above because he said that this first charge “ referred 
to in the debentures is fully satisfied by being the first 
charge against the general property of the company at the 
time when the claim under the debentures arose.” Where 
a specific charge is made and it is expressly stated that 
the said specific charge is subject to a floating charge in 
that case a specific charge is postponed as from the date 
when the floating charge becomes crystallised by the 
appointment of a receiver {In re. Robert Stephenson A 
Co., Ltd., (1913) 107 L. T. 33). A subsequent specific 
mortgage is not postponed by a notice of the floating 
charge {Hamilton’s Windsor Iron Works, (1879) 12 Ch. 
D. 707). 

It has been held that taking a second series of deb«i- 
tures in which a reference is made to a first series of 
debentures is not notice of the contents of the said first 
series with a view to fix the holder of the second series 
with notice of the contents of the first {Valletort LaunArjf 
Co., (1903) 2 Ch. 654). Where a sheriff has taken goods 
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.under execution and sold them, but the money is still in 
his hanils, the floating debenture-holder can by taking 
immediate action enforce his security {Re. Opera Ltd., 
(1891) 3 Ch. 260; Taunton v. Sheriff of Warwickshire, 
;C1895) 2 Ch. 319). But if the property was not actually 
sold, but the company paid money to the sheriff against 
the decree with a view to induce him not to sell, the sheriff 
can retain same against the debenture-holders {Robinson v. 
Burnell’s Vienna Bakery, (1904) 2 K. B. 624). Of course, 
if the security has crystallised before the sheriff sells the 
goods, the sheriff could be ousted according to the above 
case of re. Opera Limited, etc. 

Usually, when large amounts of money are advanced, 
the practice is to take a fixed charge on immovable 
property and a floating charge on stock-in-trade, book 
debts, etc. 

To sum up, the position of a floating charge is as 
follows : 

(1) It operates as a continuing charge, but at the 
same time leaves the company free to deal with its property 
in the regular course of business subject to such restrictions 
as may be found in the instrument creating same. 

(2) In spite of the floating charge the company is at 
liberty to make specific charges or mortgages even where 
the terms of the mortgage seem to give a priority to a sub- 
sequent floating charge. 

(3) Until an execution creditor gets his property sold 
and receives cash proceeds of same from the sheriff, the 
floating debenture-holders can intervene with a view to 
crystallise their security but they shall have no right on 
cash paid to the sheriff by the company to prevent the 
execution property from being sold. 

(4) A specific charge mortgagee is not postponed 
•simply because he is aware of prior floating charge unless 
a specific clause in the instrument of mortgage provides 
for same. 

(5) A floating charge remains a floating charge and 
^nly gets crystallised on the interest or capital falling in 
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arrears and the debenture-holders taking steps to crystallise 
their security or until the company goes into winding up. 
In winding up also if it is merely a winding up for recon* 
struction and the instrument creating the charge provides 
that the security shall not crystallise in case of such a 
winding up for reconstruction, the charge will not crystallise, 
the landlord can by distress get a priority over a floating 
charge before it crystallises. 

The Fixed Charge 

With regard to the charge it may be stated that a 
joint stock company, if it has the power, can mortgage 
its free-hold or lease-hold property in the same way as on 
ordinary person. It can also create a mortgage of its 
movable property on the same principle as an individual 
or a business man can. In case, however, where a large 
loan is raised by the issue of debentures, the holders of 
debentures are also given a fixed charge on some specific 
property of the company. For this piupose it is usual to 
have a trust-deed prepared, under which the free-hold or 
lease-hold property is specifically mortgaged and specially 
conveyed to trustees on behalf of the debenture-holders. 
The mortgage-deed gives powers to the persons named there- 
in as trustees, of acting on behalf of the debenture-holders 
upon emergencies. The deed generally contains detailed 
conditions and stipulations safeguarding the interests of 
debenture-holders which cannot be done in case'of deben- 
tures without a special trust-deed because in the latter 
case these conditions and stipulations would have to be 
endorsed or printed on the back of the debentures, which 
method hardly provides the requisite scope for inserting 
details. It must be further noted that when debentures 
are issued creating a charge, it should be clearly declared 
that each debenture of the series issued is to rank equally 
with the others of that series, otherwise the legal porition 
will be that each of the series issued will have priority over 
those issued later {Gartaide v. SUkstone Co., ( 18 ^) K 
Cfc.D.762). 
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When a trust-deed is prepared, that generally ^ves 
power to the trustees to appoint receivers on the happening 
of a contingency. The contingencies on which this power 
is to be exercised are also specifically provided for in the 
deed. The question ofthe trust-deeds has been dealt with 
more fully in subsequent pages. In the absence of such 
specific power, application has to be made to the Court 
for the appointment of a receiver. This debenture trust- 
deed creating the mortgage or charge has of course to be 
registered (Sec. 109). As we have seen before, the 
registrar is required to keep with respect to each company 
a register in the prescribed form for all mortgages and 
charges created by the company required to be registered 
under Sec. 109. The registrar then gives a certificate of 
registration of this mortgage or charge a copy of which has 
to be endorsed by the company on every debenture or 
certificate of debenture stock issued by it (Secs. 114t-115). 
It may further be added that these provisions of the Com- 
panies Act do not in any way affect the requirement for 
the registration of documents under the Indian Registra- 
tion Act of 1908. Besides this, in accordance with the 
requirements of Sec. 123, every limited company must 
keep a register of mortgages and enter therein all mortgages 
and charges specifically affecting the property of the com- 
pany and all floating charges on the undertaking or on any 
property of the company, giving in each case a short des- 
cription of the property mortgaged or charged, the amount 
of mortgage or charge (except in the case of securities to 
bearer), the names of the mori^agees or persons entitled 
thereto. Failure to comply with the requirement of this 
section makes every director, manager or officer liable to a 
fine not exceeding Rs. 500. This register shall be open, at 
all reasonable times, to the inspection of any creditor or 
members of the company without fee, and in case of any 
otiier person a fee, not exceeding one rupee, for every inspec- 
ti(Hi may be charged (Sec. 124). The trustees on behalf 
of the debenture-holders have to see that the dooumraits 
of title, if any, on the securities mortgaged with the 
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debenture-holders are given to them and should carefully 
watch the interests of the debenture-holders. They must not 
allow the security of the debenture-holders to suffer in any 
way, and in case of a breach of any of the covenants of 
the trust, either through non-payment of interest at the 
appointed time, or failure to return the capital at the due 
date, or in any other case as provided for in the terms of 
the issue, they should act upon their powers reserved to 
them in the trust-deed. It is further provided that when 
a receiver is appointed in connection with the power con- 
tained in the instrument, the said receiver who has taken 
possession shall, once in every half year while he remains 
in possession, and also on ceasing to act as a receiver, file 
with the registrar an abstract in the prescribed form, of 
his receipts and payments during the said period to which 
the abstract relates, and as soon as he ceases to act as a 
receiver he must give notice to the registrar to that effect. 
The registrar then enters such a notice in the register of 
mortgages and charges (Sec. 119). 

DEBENTURE TRUST-DEEDS 

As we have seen previously it is now-a-days usual to 
have a trust instrument or trust-deed in connection with 
the issue of debentures with a view to secure them. This 
trust-deed, generally speaking, seeks to mortgage or charge 
certain specific property or gives a floating charge on 
general estate, or both, to the debenture-holders by way of 
security for the payment of debentures or debenture stock 
as well as interest on them on proper dates agreed upon 
between the parties. The usual practice is to secure the 
consent of two or more prominent persons well known to 
the debenture-holders to act as trustees on their behalf. 
These debentiure trustees represent the lenders or the 
creditors who become mortgagees when the charge is gpven. 
These trustees of one part on behalf of the lenders and 
mortgagees and the company on the other part, enter into 
these trust-deed under which the company u the borrower 
shall convey its properties or charges in favour of the 
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trustees in connection with this security and the trust- 
deed is then made to embrace in detail the terms and con- 
ditions under which the loan has been given and the charges 
have been created. It also gives in detail under various 
clauses the rights of the debenture-holders, which they can 
exercise through their trustees in case of default, either in 
payment of interest or the repayment of capital or in case 
of liquidation. 

The advantages of providing a trust-deed are many, 
the principal of which happens to be that in case of 
emergency as well as all throughout the period that the loan 
agreement is working, the debenture-holders have the 
trustees looking after their interest and ready to protect 
them whenever any event happens which is likely to threaten 
these interests. Besides this, in case of arrears of interest 
or capital or in the event of liquidation through the powers 
which are provided for in the trust-deeds, debenture- 
holders are able to get the properties sold or taken posses- 
sion of as mortgagees through their trustees and to do this 
without having to resort to Court for assistance, as a 
mortgagee under ordinary mortgage which does not embrace 
these clauses has to do and which the debenture-holders 
in absence of a trust-deed may have to do themselves 
through the Court. If the charge on mortgage is given 
separately in separate debentmes issued to each debenture- 
holders it is not very easy for them to take advantage of 
this position. The creation of this specific mortgage 
through the bringing in of trustees, places the debenture- 
holders in a more secure position and the trustees are. able 
whenever necessary to consult the wishes of the debenture- 
holders through their meetings called by themselves. In 
cases where the position so requires the debenture-holders 
can through their trustee get a receiver of the mortgaged 
property appointed and that too under the powers in the 
deed without the intervention of the Court The various 
clauses In the*covenant or deed also binds the company 
down to various agreements under which they have to do 
or abstain from doing various things as the debenture- 
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holders interest may warrant. Of course, there were earns 
more irequent in. old days than they are at present, where 
the financial position of the company borrowing being 
very sound, the security of the debenture trust-deed was 
not asked for, but now-a-days the debenture trust-deeds in 
case of large loans and for any specifically long period have 
become almost universal. In case of short loans from 
bankers and others, these deeds naturally are not generally 
used, though even in the case of bankers, the demand for 
mortgage debentures for the purpose of advance has become 
increasingly frequent. 

FRAME WORK OF THE TRUST-DEED 

In considering the frame of the trust-deed, the point to 
be remembered is that the debenture trust-deed with a 
mortgage or charge usually gives a legal mortgage on speci- 
fic assets, generally immovable, i.e., those forming what 
is known as block capital, and also contains a floating 
charge on the general undertaking of the company, includ- 
ing its stock-in-trade, book debts, uncalled capital or calls 
made and not yet paid, etc. The usual circumstances imder 
which the mortgage or charge is made enforceable are : — 

(1) Arrear or default in the payment of interest or 
capital; 

(2) Winding up; 

(3) Breach of any of the covenants; 

(4) Those arising out of circumstances under which a 
receiver has been appointed either by trustees or by other 
creditors. 

These deeds now-a-days are drafted on elaborate lines 
containing detailed clauses, specimen of which have been 
dealt with in Vol. II. Besides properties, leases and licenses 
for the purpose of mortgage, clauses are inserted reitorid;- 
ing that the trustee shall permit the company to hold and 
enjoy the premises mortgaged and to cany on thdr bti^ 
ness accor^ng to the terms and conditions of the deed. 
The deb^ture being a first charge is emphasised and ^ 
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conditions under which the security is to be enforced are 
mentioned in these documents in detail. These details 
contain additional circumstances under which these 
securities can be enforced, such as levying of tax, or execu- 
tion upon any part of the premises mortgaged, ceasing to 
carry on business or threatening to do so, or the company’s 
liabilities exceeding its assets including uncalled capital, 
or when an alteration in the provision of the memorandum 
and articles of association is being made, which in the 
opinion of the trustees is likely to detrimentally affect the 
interests of the debenture-holders, or where the company 
creates a mortgage or further charge on the assets of the 
company so mortgaged without obtaining consent in writ- 
ing of the trustees, ranking pari passu with or in pariority 
to the security constituted by the trust-deed. In case of 
enforcing of securities, the clauses in these deeds state in 
details as to what is to be done with the proceeds of the 
property. A special clause lays down the powers of the 
trustees in detail, such as to employ agents, experts, 
managers, clerks, accountants, servants, workmen and 
others with salaries and remuneration as the trustees may 
think fit, to renew machinery which may be worn out or 
lost or otherwise became unserviceable, or to repair and 
keep them in working order, insure all or any of the pro- 
perties mortgaged which are of an insurable nature for 
any such sums as they think fit, to settle, arrange, com- 
promise and submit to arbitration any accounts, claims, 
questions or disputes whatsoever, which may arise in con- 
nection with said business or the mortgaged premises or in 
any way affect the securities. To bring, take, defend and 
compromise, submit to arbitration, discontinue actions and 
suits or proceedings, civil or criminal, in relation to the 
business or any portion of the mortgaged property. To 
allow time for the payment of any debts either with or 
without security. To execute and do all such acts, deeds 
and things as they may think necessary and proper for 
and in relation to such properties and mortgages. To 
dennse the mortgaged premises or any pmi; of them with 
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such tenns and at such rents and in such manner as tihe 
trustees think fit, etc. 

A further power gives them the right to borrow on 
the mortgaged property in priority to debenture-holders 
at the rate of interest they think best. 

There are, besides these, the powers to appoint receivers 
specially reserved in these trust-deeds in connection with 
the mortgaged premises, or any part of them, or to remove 
these receivers at their pleasure and to appoint another. 
These powers are generally given with a view to be exer- 
cised after the security has become enforceable for one 
reason or other including those of fixing the remuneration 
of the receiver and directing him as to what to do with 
the money received from the mortgaged premises. His 
trustees here are also given the right to demand security 
from the receivers for due performance of their duties 
and it is finally laid down in this connection that the 
trustees shall not be responsible for any misconduct or 
negligence on the part of the receiver. 

A special clause specially mentions that the receiver 
shall be the agent of the company and the company shall 
be responsible for such receiver’s acts, and defaults and 
for his remuneration, thereby removing this responsibility 
from the shoulders of the trustees or the debenture-holders. 

Specific clauses are also laid down stating how specifi- 
cally mortgaged premises have to be dealt with at any 
time before the security becomes enforceable, at the request 
and at the expense of the company in case in the opinion 
of the trustees the interests of debenture-holders are not 
prejudiced thereby. This dealing may be in connection 
with the selling or converting of this property, letting it 
on lease, exchanging same for other specific premises, re- 
newing leases, allowing companies or their nominees to 
exercise powers or rights incidental to ownership, etc. 

A special clause is also inserted laying down the 
duties and obligations of the company toward tiie deben- 
ture-holders in connection with preservation, etc., of thmr 
security, such as to carry on their businoss effectiudty, 
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keep accounts and pennit accounts to be inspected by the 
trustees or their nominees, to give information as may be 
required from time to time by the trustees, to keep the 
mortgaged assets and the premises in proper care, to permit 
the trustees to view same whenever they desire, to keep 
the mortgaged premises insured at the valuation fixed and 
to produce the receipt of the insurance premium for inspec- 
tion of the trustees within seven days of same becoming 
due, to pay all rents that may be due and other taxes 
and rates regularly, to register the trust-deeds as required 
by Secs. 109, 109A, 110 and 111 of the Indian Companies 
Act, 1913, not to pay any dividend while the money due 
as interest on debentures is not paid, etc. A specific clause 
relieves the trustees as well as the receivers appointed by 
them from liability for any loss that may occur to the 
mortgaged premises, through their entering into possession 
of same. One other special clause reserves to the trustees 
the right on their security becoming enforceable, to apply 
to the Court for any order or direction for the appoint- 
ment of receiver or receivers, if they so desire the same 
to be done through the Court. One other special clause 
states what remuneration if any is to be paid to the 
trustees. Here it should be borne in mind tJiat unless the 
remuneration is mentioned they are not entitled to same 
or where a simple mention of remuneration is made without 
giving them priority in connection with payment of same, 
they would rank after the debenture or debenture stock- 
holders {Hodgson v. Accles, (1902) W. N. 164; 51 W. 
R. 67). Frequently, the deed provides for a priority in 
this connection and gives the trustees a lien which is 
effective {Re. Piccaddly Hotel Ltd., (1911) 2 Ch. 534). 
Usually, the rule is that on appointment of a receiver 
the trustees’ work is terminated and thus they would not 
be entitled to remuneration thereafter, but much will 
depend upon the construction of the clause providing for 
remuneration {Re. Locke & Smith Limited, (1914) 1 Ch. 
687; Anglo-Camdian Lands, (1918) 2 Ch. 287; m re. 
British ConsoMdaJted OU Corporation, (1919) 2 Ch. 81). 
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Besides this, special provisions in favour of the trustees 
to protect them in addition to the powers conferred on 
them by law, are frequently specified in trust-deeds, to the 
effect that if the trustee acts on the advice of experts such 
as lawyers, valuers, accountants, brokers, en^neers, etc., 
they will not be responsible for any loss occasioned for so 
acting. They shall not be liable for any loss caused 
through an error in cablegram or while acting on un- 
authentic message. They would be entitled to accept as 
suflScient evidence a certificate signed by the chairman of 
the company and two directors, to the effect that any 
particular dealing or transaction or step or thing is in the 
opinion of the person so certifying expedient. That in 
connection with all the powers given to them, they shall 
have uncontrolled discretion as to their exercise or non- 
exercise and that in absence of fraud they shall be in no 
way responsible for any loss, costs, damages or inconveni- 
ence that may result from the exercise or non-exercise 
thereof. A further power is usually taken by which the 
trustee is exempted from liability for anything whatsoever 
except a breach of trust, knowingly and intentionally 
committed by him. Trustees are also given the discretion 
to place all title deeds, and documents in connection with 
property mortgaged in safe deposit, or in receptacles selected 
by them, or with any banker, etc., and shall not be liable 
for any loss incurred in that connection. 

A special indemnity clause on the usual fpoting on 
which it is usually to be found in the articles of associa- 
tion is also inserted in the trust deeds, exonerating the 
trustees, their receivers, managers or agents free from all 
liability except in case of fraud, entitling them to be in- 
demnified out of the mortgaged properties in respect of 
the liabilities incurred by them for costs, charges and 
expenses incurred in execution of the trust, or of any 
powers and authorities or discretion vested in them, includ- 
ing the liabilities and expenses consequent on any nustake 
or oversight error of judgment, forgetfulnera or want of 
prudence on part of trustees or their nonune^ or agimta. 



INDIAN COMPANIES MANUAL 


5UA 

OVO 


A schedule is usually attached, giving the rules and 
regulations which are to apply to the meetings of deben- 
ture-holders and the mention of it is made in a special 
case under the debenture trust-deed. 

There is also a clause inserted authorising the trustees 
to delegate any of the powers to any one they appoint and 
also the power of appointing a company as trustee to act 
on behalf of them. It is also usually provided that the 
majority of trustees may act or that two of them or any 
one of them may act. 

The company on its part lays down the time at and 
terms on which interest and capital are to be paid. A 
clause is also inserted by which the company agrees to 
keep a regular debenture register and one other clause deals 
with the appointment of new trustees and the circumstances 
under which they are to be so appointed. On the same 
footing clauses are to be found in the trust-deed providing 
for the retirement of trustees on giving the requisite notice 
as provided for in the clause. One of the last clauses 
provides for re-conveyance of the property to the company 
on reasonable satisfaction of the debts, charges and 
expenses. 

The above is thus a framework or summary of what 
a debenture trust deed does usually contain. 

General Observations on Debenture Trust-Deeds 

In connection with trust-deed, the framework of which 
we considered above, it must have been observed that 
the trustees take very little responsibility on themselves. 
This is perhaps necessary according to the practical needs 
of the time where attention to details in a sustained 
manner becomes impossible by the class of people who 
are generally appointed in that capacity, particularly in 
these busy days with several engagements of public, private 
and professional character. 

Frequently, special trust companies as in England are 
appointed as trustees where the chances are that a suc- 
cession of dealing by way of sale, inv^tments, leanng, 
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etc., have to be carried out and continuous and immediate 
attration is thought necessary. 

When private individuals are appointed trustees, fre- 
quently a director is also appointed as trustee along witii 
others. In connection with this appointment there is con- 
siderable difference of opinion and the balance of view 
happens to be in favour of the argument that such an 
appointment should be avoided as far as possible, for the 
simple reason that a director trustee’s interest may con- 
flict with his duty. The board of directors here may 
have for example decided upon a course of action in which 
the trustee director concurred, but that course of action 
may not be, in the opinion of his brother trustees in the 
interest of creditors or debenture-holders and thus a con- 
flict may ensue. The other point to be noted is that where 
a second mortgage is given to a second series of debenture- 
holders, the appointment of the same persons who acted 
as trustees for the first mortgage is undoubtedly imdesir- 
able and should be avoided. 

Frequently, the trust-deed contains a stipulation by 
which power is given to the company with the sanction 
of a meeting of debenture-holders to remove a trustee. In 
other cases where there is no such power given by the 
trust-deed, the Court may be moved under the Indian 
Trustees Act. If, however, the company and all the deboi- 
ture-holders concur, they can call upon a trustee to retire, 
but a majority, will not have this power in absence of a 
clause in the trust-deed to that effect and the Court will 
not compel the trustee to retire on the simple ground that 
the majority of the debenture-holders wish him to do so 
{Assets Realisation Co. v. Trustees Executors <jk Securities 
Corporation, 44 W. B. 126). 

LAW APPLYING TO DEBENTURE TRUST-DEEDS 

We have already seen that the object of our debenture 
trust is to get the mortgage or charge on property tiraim- 
ferred to the name of the trustees on behalf of debenture* 
holders. These trustees in whose names shares of emn* 

54 
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panies are thus transferred under this deed can exercise 
the voting power in connection with those shares them- 
selves irrespective of whether any interest on debenture 
loan is in arrear or not {Siemens Bros. <fe Co. v. Bvmst 
(1918) 2 Ch. 324). The debenture trustees being trustees, 
all incidents of Trustees Act apply to them including the 
principles of trustees buying the trust property themselves 
{Magadi Soda Co., (1925) 94 L. J. Ch. 217). The lawyer 
who acts for trustees has a lien on the trust-deed and 
other documents in his possession for his cost, both before 
and after the execution of the trust-deed {In re. Dee 
Estates Ltd., (1911) 2 Ch. 85). Of course, if there is 
an agreement to the effect that the company or any other 
party is to pay his cost, the position would be different 
{In re. Mason & Taylor, (1878) 10 Ch. D. 729). The 
debenture certificates when issued along with the trust- 
deed, generally make a reference to the trust-deed and 
contain a few important provisions and rules which are 
to be found in the said deed. Frequently, debentures are 
redeemed by drawings, i.e., it is arranged in the trust-deed 
that a certain number of debentures would be paid out 
every year from a certain reserve fund created out of 
tile profits and that the number of debentures which 
should be paid out in any particular year is to be ascer- 
tained by drawing the numbers by lot. These periodical 
drawings are not within the Lotteries Act of England 
{Wallingford v. Mutual Society, (1880) 5 A. C. 685). 
If the fixed date expires, they will be considered to be due 
even though no ballot has been held {In re. Tewkesbury 
Gas Co., (1911) 2 Ch. 279, affirmed, (1912) 1 Ch. 1 C. A.). 

Redemption of Debentures 

Frequently, a debenture trust-deed provides for 
redemption of debentures by a sinking fund. The idea 
here is that every year a certain amount is transferred 
from the company’s profits to a special reserve fund known 
as sinking fund account and after the expiration of the 
time during which the loan is to run, tbe debentures are 
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paid out from this fund whidi is by that time brou^t tip 
to the amount of the debenture debt to be redeemed. Here 
unless it is clearly stated that a sinking fund is intended 
to be cumulative, i.e., the interest on the redeemed deben- 
tures is to be added to the ranking fund, this will not be 
taken to be the arrangement by mere inference {Morrison 
V. Chicago & North West Granaries, (1898) 1 Ch. 263). 
Sometimes the trust-deed provides that the redemption of 
the debentures is to be effected by a purchase, in which 
case the trustees may act in the best interest of all con- 
cerned {National Trust Co. v. Wicker, (1912) A. C. 377). 
The debenture deed also sometimes contains a power to 
the trustees to settle disputed questions in which case they 
can exercise their discretion {Noakes v. Noakes & Co., 
(1907) 1 Ch. 64). If a debenture deed contains a cove- 
nant, as it usually does, to the effect that on breach of a 
covenant, the debt may fall immediately due that ^11 not 
mean trivial breach or default {Melbourne Brewery Co., 
(1901) 1 Ch. 453). The defendants in one case, issued in 
1884 First Mortgage Gold Bonds becoming due in 1934 
which were secxued by a Mortgaged Trust Deed. The 
Bonds stated that the defendants promised on due date 
to pay to the bearer or to repstered-holders thereof £100 
sterling gold coin of Great Britain of the present standard 
of weight and fineness at its agency in London with intraest 
thereon ” at 5 per cent, per annum. The plaintiffs claimed 
in respect of each bond a sum in sterling representing cm 
due date in 1934 the gold value of £100. The Court held 
that the plaintiffs were not entitled to be paid on such gold 
basis but only £100 sterling upon the true constiuction of 
the bond {British & French Trust Corporation v. The New 
Brunswick Ely. Co., (1936) 1 if. B. 13). 

Frequently it happens that the trustees get compeii- 
sation in money when the lease of a property which hi^ 
been mortgaged with them is not renewed. In this mwift 
the rule is that if the trustees have the power of sale be- 
fore the security becomes enforceable, they may treat |t 
as money arising out of sale {Noak^ v. ifoofess Jt (74* 
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(1907) 1 Ch. 64; Bentley’s Yorkshire Breweries, (1909) 2 
Ch. 609). If on the other hand, the trustees had no such 
power to deal with the mor^aged assets, the money must 
be kept invested by them and the company must receive 
the income (Law Guarantee Society v. Mitcham Brewery, 
(1906) 2 Ch. 98). 

Under the covenants in the trust deed, powers are also 
given by which the discretion of the trustees is unfettered 
to consent to any transaction which in their opinion will 
not prejudice the debenture-holders {Hamer v. London, 
City <fe Midland Bank, (1918) 87 L. J. K. B. 973). 

The general rule applying to all trustees happens to 
be that they should not delegate their office either wholly 
or in part to one of themselves or to a stranger, unless and 
until the trust-deed expressly or impliedly authorises dele- 
gation or where circumstances have a reason under which 
a prudent man acting for himself would delegate in the 
ordinary course of business {Speight v. Gaunt, (1883-84) 
9 A.C.b] Shepherd v. Harris, (1905) 2 Ch. 310; Gasquoine 
v.Gasquoine (1894) 1 Ch. 470). Where however tlie 
trustee is a corporation or a company, its directors can act 
on its behalf {Ferguson v. Wilson, (1866) L. R. 2 Ch. 77). 
A trustee however may employ brokers to buy or sell stock 
exchange securities {Speight v. Gaunt, (1883-84) 9 A. C. 
5). He may also employ a company trustee who happens 
to be a broker {Shepherd v. Harris, (1905) 2 Ch. 310). 
However, the present day trust-deeds generally empower 
the trustees to employ brokers, bankers, solicitors, accoun- 
tants, etc., and thus these difficulties do not actually arise 
in practice. Even if the employment of bankers was not 
specifically provided for in the trust-deed, the trustees can 
employ them to hold trust funds, but in doing so they must 
take care to select a bmik of repute and reliability (<Swtn- 
/en V. Swinfen, 29 Beav. 211) ; but they should not leave the 
money with the bankers longer than is nei^uary (Conn 
V. Conn, 61 L. T. 770; Rehden v. Weslej/, 29 .6eav. 230). 
There is no objection if trustees employing solicitors and 
accountants where they are necessary irr^pe^ve of their 
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power in the trust-deed. The title deeds must be kept 
by the trustees and they must not permit same to pass out 
of their control. Even in case of the receiver, they must 
give inspection to him but not the custody of it {Ind Coope 
<fc Co., Fisher v. Same, (1909) 26 T. L. B. 11 C. A.). If 
the trustees act on their own judgment honestly, they will 
not be responsible for loss resulting on the ground that 
they did not consult experts {Cocks v. Chapman, (1886) 

2 Ch. 763). They can of course file and defend suits 
in Courts jf so advised by their lawyers and where they 
find that certain action is absolutely necessary in the 
interest of the state and the trust deed does not give 
them the power, they can obtain sanction of the Court 
by satisfying the Court to that effect {Re. New, (1901) 2 
Ch. 534; Morgan’s Brewery Co. v. CrosskUl, (1902) 1 Ch. 
898). The trustees of course are there to watch the in- 
terests of the debenture-holders who are the beneficiaries 
of the trust and to do everything which is necessary to 
further their interest and abstain from doing that which 
might injure those interests. No doubt circumstances do 
arise when the interest of debenture-holders come in con- 
flict with those of the company, when it is the duty of the 
trust to protect the debenture-holders’ interest. 

The trust-deed as we have seen secures to the trustees 
the power of sale and also a proviso for redemption which 
is generally added at the end of the deeds. This* 
power of redemption should be so drafted that 
the company can redeem only before a default 

is made in payment of the principal moneys 

{Sampson v. Pattison (1842) 1 Hare 533). This power 
of sale, or even the statutory power of sale in ease 
of freehold land mortgaged for a term of years, or on which 
a charge is given before a legal mortgage may be exercised 
and when it is exercised the conveyance will vest in 
purchaser of the property, subject of course to l^ed mortf 
gages which carry priority to the mortgage made uodel 
the debenture tarust-deed, but of course he vdU be Iree a| 
to the churns of all mortgages subsequent to ^ mortgage 
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jgiven to tiie debenture-holders. With reference to the 
appointment of a receiver generally this power is pro^dded 
for with an express condition that it is to be exercised in 
the case of great urgency or when the company has gone 
into winding up. The usual practice is that in case of 
urgency the trustees when they enter give a certificate of 
urgency to the company, which may of course be disputed, 
but the general tendency of the Courts is not to go behind 
such a certificate if the same is given in their opinion 
honestly and without being reckless (Joplin Brewery v. 
Law Guaranteed Trust & Accident Society, Times News- 
paper, Nov. 17, 1909) . 

The following are the Acts and Sections applying to 
trustees as to their rights, responsibiUties, etc.: — 

Appointment of New Trustees 

On this question Sec. 35 of the Trustees Act, 1866 
lays down as follows: — 

" In all cases in which it shall be expedient to appoint a new 
trustee or new trustees, and it shall be found inexpedient, difficult, 
or impracticable so as to do without the assistance of the Hig^ 
Court, it shall be lawful for the said Court to make an order 
appointing a new trustee or new trustees, whether there be any 
existing trustee or trustees or not at the time of making such order, 
and, if there be such trustee or trustees, either in substitution for, 

^ or in addition to him or them.” 

Vesting of Trust Property in new or continuing 
Trustees 

On this question Sec. 36 of Trustees Act, 1866 lays 
down as imder: — 

, . “It eJudl be lawful for the High Court, upon making any 

oid^ for appointing a new trustee or new trustees, either by the 
same or buy any subsequent order, to direct that any immoveable 
.propmiy subject to the'trust shall vest in the person or petscms 
.who,, upon tiie appointment, diall be the trustee or trustees, for 
jBuch estate as the Court ehall direct. 

Such order shall have, the same effect as if the poraon Or 
CpmSmhp, ^0, before such orda, was or were the trustee or tnntms 
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(if any) had duly executed all proper conveyances of such property 
for such estate.” 

Sec. 76 of Trusts Act, 1882 lays down as follows 

“Whenever any new trustee is appointed under Sec. 73 or 
Sec. 74, all the trust-property for the time being vested in the 
surviving or continuing trustees or trustee, or in the legal repre- 
lentative of any trustee, shall become vested in such new tnu^, 
either solely, or jointly with the surviving or continuing trustees 
or trustee, as the case may require.” 

Old Trustees not Discharged from Liability 

On this question Sec. 36 of Trustees Act 1866 lays 
down as under: — 

“Any such appointment by the High Court of new trustees, 
and any such conveyance or transfer as aforesaid, shall operate no 
further or otherwi^ as a discharge to any former for continuing 
trustee, than an appointment of new trustees under any power for 
that purpose contained in any instrument would have done.” 

Sec. 34 of the Trustees and Mortgagees^ Powers Act, 
1866 lays down as follows: — 

“ Whenever any trustee, either original or substituted, and 
whether appointed by any High Court or otherwise, shall die, or 
be six months absent from British India, or desire to be discharged 
from, or refuse, or become unht or incapable, to act in the truSte 
or powers in him reposed, before the same shall have been fully 
discharged and performed, it shall be lawful for the person or 
per^ns, nominated for that purpose, by the deed, will or other 
instrument creating the trust (if any), or if there be no sudi 
person or no such person able and willing to act, th^ for the 
surviving or continuing trustees or trustee for the time bmng, or 
the acting executors or executor, or administrators or administ^tor 
of the last surviving and continuing trustee, or for the. letiiing 
^ trustees, if they shall all retire simultaneously, or for &e' lart 
retiring trustee, or where there are two or more classes oi 
of the instrument creating the trust, then for the surviving car 
continuing trustees or trustee of the class in whidi any mh 
vacancy or disqualification diall o<K!ur (and for this purpose any 
refusing or retiring trustee shall, if willing to act in the 
rd the power, be. considered a continuing trustee), by writ^ to 
appouft any other person or persons to be a tnuftee Of tr^Hkm k 
the place of the trustee or trustees so dying, or being from 
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British India, or desiring to be discharged, or refusing or becoming 
unfit or incapable to act as aforesaid.” 

Secs. 73 & 74 of the Trusts Act of 1882 lay down as 
under: — 

"Whenever any person appointed a trustee di^laims, or any 
trustee, either original or substituted, dies, or is, for a continuous 
pmod of six months, absent from British India or leaves British 
India for the purpose of residing abroad, or is declared an insolvent, 
or desires to be discharged from the trust, or refuses or becomes, 
in the opinion of a principal Civil Court of original jurisdiction, 
imfit or personally incapable to act in the trust, or accepts sm 
inconsistent trust, a new trustee may be appointed in his place 
by:— 

(a) the person nominated for that purpose by the instrument 
of trust (if any), or 

(b) if there be no such person, or no such person able and 
willing to act, the author of the trust, if he be alive and competent 
to contract, or the survivor continuing trustees or trustee for the 
time being, or legal representative of the last surviving and 
continuing trustee, or (with the consent of the Court) the retiring 
trustees, if they all retire simultaneously, or (with the like consent) 
the last reti^ring trustee. 

Every such appointment shall be by writing under the hand 
of the person making it. 

On an appointment of a new trustee, the number of tru^^es 
may be increased. 

The official trustee may, with the consent, and by the onter 
of the Court, be appointed under this section, in any CMe m 
which only one trustee is to be appointed, and such trustee is 
to be the sole trustee. The provisions of this section relative to 
a trustee who is dead include the case of a person nominated 
trustee in a will, but dying before the testator, and those relative 
to a continumg trustee include a refusing or retiring trustee if 
willing to act in the execution of the power.” 

"Whenever any such vacancy or disqualification occinrs, imd 
ft is found impracticable to appoint a new trustee und^ See. 73, 
tile beseficiary may, without instituting a suit, apply by petiti<m 
to a principal Civil Court of original jurisdictiw, for tho 
i4>pomtment of a trustee or a new trustee, and the Court may 
appoint a trustee or a new trustee accordini^y.” 

9/otixement of Trustees 

(kk the above qu^on Sec. 72 of Tniwts Act, 1882 
lays as uiuler:--^ 
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Notwithstanding the provisions of Sec. 11, ev^ triiste 
may apply by petition to a principal Civil Court of 
jurisdiction to be discharged from his office; and if the Cmirt 
finds that there is sufficient reason for such discharge, it may 
dkcharge him accordingly, and direct his costs to be paid out 
of the trust-property. But, where there is no such reason, tiie 
Court shall not discharge him, unl^ a proper person can be 
found to take his place.’’ 

Vacating the Office of Trustees 

In this connection Secs. 70 and 71 of the Truste Act, 
18^ lay down as under: — 

“The office of a trustee is vacated by his death or by his 
di^harge from his office.” 

“ A trustee may be discharged from his office only as follows — 

(o) by the extinction of the trust; 

(b) by the completion of his duti^ under the trust; 

(c) by such means as may be prescribed by the instrument 

of trust ; 

(d) by appointment under this act of a new trustee in his 

place ; 

(e) by consent of himself and the beneficiary, or, where there 

are more beneficiaries, than one, all the beneficiaries 
being competent to contract, or 

(/) by the Court to which a petition for his discharge is 
presented under this act.” 

Advice of Court re. Management 

On the above question Sec. 43 of Trustee and Mort- 
gagees Powers Act, 1866 lays down as foUowrs : — 

“Any trustee, executor, or administrator shall be at Uberly 
without the institution of a suit, to apply by petition to any 
Judge of the High Court for the opinion, advice, or direction 
of such Judge on any question respecting the management mr 
administration of the trust property or the assets of any tastator 
or intestate. 

Such application diall be served up<m, or the hearing thmctf 
shall be attoid^ by all persons inter^ted in sudi appliaiticm, 
Sttdi of them as the* said Judge shall think acpedknt. 

The trustee, executor, or adminktirator acting npm tim 
ofinim, hdvm, ffirectiim given by ttm ssdd be 

deem^, so far as regards hk own respoiunbility, to Imip #sAi^a|sd 
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hk duty as such trustee, executor, or administrator in the subject* 
matter of the said application; 

Provided, nevertheless, that this Act shall not extend to 
indenoinify any trustee, executor, or administrator, in respect of any 
act done in accordance with such opinion, advice or direction as 
afor^aid, if such trustee, executor or administrator shall have 
been guilty of any fraud or wilful concealment or misrepresentation 
in obtaining such opinion, advice or direction; and the costs of 
such application as aforesaid shall be in the discretion of the 
Judge to whom the said application shall be made.” 

Powers of ^Trustees for Sale by Attction etc. 

On the above question Secs. 2, 3 and 4 of Trustees and 
Mortgagees’ Powers Act, 1866 lay down as follows : — 

“In all cases where, by any will, deed, or other instrument 
of settlement, it is expressly declared that trustees or other persons 
therein named or indicated shall have a power of sale, either 
generally or in any particular event, over any immoveable property 
named or referred to in, or from time to time subject to, the 
uses or trusts of such will, deed, or other instrument, it shall be 
lawful for such trustees or other persons, whether such property 
be vested in them or not, to exercise such power of sale by selling 
such property either together or in lots, and either by public 
auction or private contract, and either at one time or at several 
times.” 

“It shall be lawful for the persons making any such sale to 
insert any such special or other stipulations, either as to title or 
evidence of title, or otherwise, in any conditions of sale, or contract 
for sale, as they shall think fit, and also to buy in the property 
or any part thereof at any sale by auction, and to rescind or vary 
any contract for sale, and to resell the property which shall be 
so bought in, or as to which the contract fihall be so rescinded, 
without being responsible for any loss which may be occasioned 
thereby, 

and no purchaser under any such sale i^all be bound to 
enquire whether the person making the same may or may not 
have in contemplation any particular re*investment of the pinchase* 
money in the purchase of any other property or otherwise.” 

“For the purpose of completing any such sale as aforesaid, 
the persons empowered to sell as afor^id shall have full power 
to convey or otherwise dispose of the property in question in such 
a manner as may be necessary.” 

Secs. 37 and 38 of the Trusts Act of 18% lay down the 
foUo^g : — 
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“Where the trustee is empowered to sell any trust-properiy 
he may sell the same subject to prior charges or not, and either 
tc^ther or in lots, by public auction or private ccmtract, and 
either at one time or at several times, unless the instrumait of 
trust otherwise directs.” 

“ The trustee making any such sale may insert such 
reasonable stipulations either as to title or evidence of title, or 
otherwise, in any conditions of sale or contract for sale, as he 
thinks fit, and may also buy in the property, or any part ther^f, 
at any sale by auction, and rescind or vary any contract for sale, 
and r^ll the property so bought in, or as to which the contract 
is so rescinded, without being responmble to the benefidmy tor 
any loss occasioned thereby. 

Power of Trustees to give Receipt 

On this question Sec. 7 of Trustees and Mortgagees’ 
Powers Act, 1866 lays down as follows : — 

“ Receipts for purchase-money given by the person or persons 
exercising the power of s%le hereby conferred shall be sufficient 
discharges to the purchasers, who shall not be bound to see to 
the application of such purchase-money.” 

Sec. 36 of the Trustees and Mortgagees’ Powers Act, 
1866 lays down as under: — 

“The receipts in writing of any trustees or trustee for any 
money payable to them or him by reason, or in the exercise, of 
any trusts or powers reposed or vested in them or him, shall be 
sufficient discharges for the money therein expressed to be 
received, and shall effectually exonerate the penK>n8 pa3di^ sudi 
money from seeing to the application thereof, or frcnn being 
answerable for any loss or misapplication thereof.” 


Powers of Executors and Trustees to Compound, etc. 

On the above question Sec. 38 of Trustees and Mort- 
gagees’ Powers Act, 1866 lays down : — 

"It shall be lawful for any executors to pi^ any d^ts ok 
daims upon any evidence that they may think sufficient, and to 
aeoept any composition, or any security for any debts due to the 
deocMsd, and to allow any time for payment of any sudi dd^ 
as he ah^ think fit, and tdso to comiHromise, ecmipou^, or 
to wbitration all debts, account daims and things v^udsos^^ 
rating to the estate of the deceased, and for any of th4 putpoSM 
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aforesaid to enter into» give and execute such agreements, instru* 
ments of composition, release, and other things as they shall 
think expedient, without being responsible for any loss to be 
occasioned thereby.” 

Section 43 of Trusts Act, 1882 lays down as under : — 

‘‘Two or more trustees acting together may if and as they 
think fit.” — 

(а) accept any composition or any security for any debt or 

for any property claimed; 

(б) allow any time for payment aof any debt; 

(c) compromise, compound, abandon, submit to arbitration, 

or otherwise settle any debt, account, claim, or thing 
whatever relating to the trust; and 

(d) for any of those purposes, enter into, give, execute, and 

do such agreements, instruments of composition or 
arrangement, releases, and other things as to them 
seem expedient, without being responsible for any 
loss occasioned by any act or thing so done by them 
in good faith. 

The powers conferred by this section on two or more trustees 
acting together may be exercised by a sole acting trustee when, 
by the instrument of trust (if any), a sole trustee is authorised 
to execute trusts and powers thereof. 

This section applies only if and as far as a contrary intention 
is not expressed in the instrument of trust (if any) and ahj^U have 
effect subject to the terms of that instrument and to the provisions 
therein contained. 

This section applies only to trusts created after this Act 
comes into force. 

Implied Indemnity of Trustees 

On the above question Sec. 37 of Tnistees and Mort- 
gagees^ Powers Act, 1866 lays down as under : — 

“Eveiy deed, will, or other instrument creating a trust, 
either expressly or by implication, shall without prejudice to the 
clauses actually contained therein, be deemed to contain a clause 
in the words or to the effect following, that is to say, “ that the 
trustees or trustee for the time being of the said deed, will, or 
other instrument, shall be respectively chargeable only for mich 
mon^, stocks, funds, and securities as they diall re^ieeiivebr 
actually receive, notwithstanding their respectively signing any 
receipt for the sake of conformity, ami shall be aoswariyUe and 
accountable only for thdr own mHs, receipts, nei^ects, (ht d^auItBi 
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wd not for those of each other nor for any banker, broker, or 
otl^ person with whom any trust-moneys or securities may be 
deposited, nor for the insufficiency or deficiency of any stocks^ 
funds or securities, nor for any other loss, unless the same idiali 
happen throuf^ their own wilful default r^pectively; and also 
that it shall be lawful for the trustees or trustee for the time being 
of liie said deed, will, or other instrument, to reimburse themselv^ 
or himself, or pay or discharge out of the trust-premises all 
expense incurred in or about the execution of the trusts or powers 
of the said deed, will or other instrument/^ 

Powers of Mortgagees 

On the above question Secs. 6 and 8 of Trustees and 
Mortgagees’ Powers Act, 1866 lay down as fellows : — 

“Where any principal-money is secured or charged by deed 
on any immoveable property, or on any interest therein, the 
person to whom such money, shall for the time being be payable, 
his executors, administrators, and assigns shall, at any time edter 
the expiration of one year from the time when such principal- 
money shall have become payable, according to the terms of the 
deed, or after any interest on such principal-money shall have been 
in arrear for six months, or after any omission to pay any premium 
on any insurance which by the terms of the deed ought to be 
paid by the person entitled to the property subject to the charge, 
have the following powers to the same extent (but no more) as 
if they had been in terms conferred by the person creating the 
charge, namely ; — 

let, a power to sell, or concur with any other person in 
selling, the whole or any part of the property by 
public auction or private contract, subjects to any 
reasonable conditions he may think fit to make, and 
to rescind or vary contracts for sale, or buy in and 
re-sell the property, for time to time, in like mmmer; 

2nd, a power to appoint or obtain the appointment oi a 
receiver of the rents and profits of the whole or any 
part of the property in manner hereinafter mention^-’ 

Application of Pturcliase-money 

On the above question, Sec. 9 of Trustees and Mort- 
gagees’ Powers Act, 1866 lays down as follows : — 

“ Tlie money arising by any sale effected as afor^aid AbSI bo 
applied by the person receiving the mme as foQom : 
first, in payment of all expense indd^t to ^ 
sale or incurred in any attempted 
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secondly, in discharge of alt interest and oasts 
then due in respect of the charge in conse* 
quence whereof the sale was made; and 
thirdly, in discharge of all the principal-moneye 
then due in respect of such charge; 
and the ^residue of such money shall be paid to 
the person entitled to the property subject 
to the charge, his executors, administrators or 
assigns, as the case may be.” 

Conveyance to Purchaser 

On the above question, Sec. 10 of Trustees and Mort- 
gagees’ Powers Act, 1866 lays down as under : — 

“The person exercising the power of sale hereby conferred 
shall have power by deed to convey or assign to and vest in the 
purchaser the property sold, for aU the estate and interest therein 
which the person who created the charge had power to dispose 
of; 

Provided that nothing herein contained shall be construed to 
authorize the mortgagee of a term of years to sell and convey the 
fee simple of the property comprised therein in cases where the 
mortgagor could have disposed of such fee simple at the date of 
the mortgage.” 

Owner of Charge may call for Title-deeds and Convey- 
ance of L^al Estate 

On the above question, Sec. 11 of Trustees and Mort- 
gagees’ Powers Act, 1866 lays down as follows : — 

“At any time after the power of sale hereby conferred ahall 
have become exerciseable, the person entitled to exercise the mme 
shall be entitled to demand and recover from the person entitled to 
the property subj^ to the charge, all the deeds and docum^ts in 
his possession or power relating to the same property, or to the 
title thereto, which he would have been entitled to demand and 
recover if the ^me property had been conveyed, appointed, 
surrendered to and were then vested in him for aU the estate and 
interest which the person creating the charge had power to dispose of; 

and where the legal estate shall be outstanding in a trustee, 
the p^eon entitled to a diaige created by a p^son suitably 
entitled, or any purchaser from such person, diall be entitled, to 
call for a conveyance of the l^pal estate to the same extent as the 
perscm creating the chi^ ^uld l»ve ciJUted for muh a ojnvQr^oe 
if the charge had not be^ made.” 
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Investment of Trust Funds 

In this connection Sec. 32 of Trustees and Mor^a^es^ 
Powers Act, 1866 and Sec. 20 of Trusts Act, 1882 lay down 
as under : — 

Sec. 3$ : — ^‘‘Trustees having trust-money in their hands, which 
it is their duty to invest at interest shall be at liberty, at their 
discretion, to invest the same in any Government securities, and 
such trustees shall also be at liberty, at their discretion, to call in 
any trust-funds invested in any other securities than as aforesaid, 
and to invest the same on any such securities as aforesaid, and aho 
from time to time at their discretion, to vary any such investments 
as aforesaid for others of the same nature; 

Provided always that no such original investment as afore- 
^d, and no such change of investment as aforesaid, shall be made 
where there is a person under no disability entitled in po^ession 
to receive the income of the trust-fund for his life, or for a term 
of years determinable with his life, or for any greater estate, with- 
out the consent in writing of such person.” 

Sec . 20 : — Where the trust-property consists of money, and 
cannot be applied immediately or at an early date to the purposes 
of the trust, the trustee is bound (subject to any direction contained 
in the instrument of trust) to invest the money on the following 
securities, and on no others : — 

(а) in promissory notes, debentures, stock or other securities 
** of any local government or ” of the Government of India, or of 
the United Kingdom of Great Britain and Ireland; 

** Provided that securiti^, both the principal whereof and the 
interest whereon shall have been fully and unconditionally guaranteed 
by any such Government, shall be deemed, for the purpose of this 
clause to be securities of such Government.” 

(б) in bonds, debentures and annuities charged by the 
Imperial Parliament on the revenues of India; 

** Provided that after the fifteenth day of Februaty, 1916, 
no money shall be invested in any such annuity being a terminable 
annuity unl^ a sinking fund has been established in connecUcm 
with such annuity ; but nothing in this proviso shall apply to mvert- 
ments made before the date aforesaid.” 

(bb) in India three and a half per cent, stock, India three 
per cent, stock, India two and half per cent, stock or any 
capital s^k which may at any time hereafter be imed by the 
Secretary of State for India in Council, under the au^ority of 
an Act of Parliament and charged on the revenues ot bdm; 

(c) in stock or del^ntur^ <rf, or ^ares in. Railway or ottiMer 
companies, the interest wheremi shall have been guarai^^eed flia 



864 


mmkS GOMPANI^ MANTJAli 


Secretary of State for India in Council» ‘^or by the Government 
of India ” “ or in debentures of the Bombay Provincial Co-operative 
Bank, Limited, the interest whereon shall have been gum:anteed, 
by the Secretary of State for India in Council/’ 

(d) in debentures or other securities for money issued, under 
the authority of any Act of a legislature established in British 
India, by or on behalf of any Municipal body, port trust or city 
improvement trust in any Presidency town or in Rsmgoon Town, or 
by or on behalf of the trustees of the port of Karachi;” 

(e) on a first mortgage of immovable property situate in 
British India; provided that the property is not a leasehold for a 
term of years, and that the value of the property exceeds by one- 
third or, if consisting of buildings, exceeds by one-half, the mort- 
gage-money; or 

(/) on any other security expressly authorised by the instru- 
ment, of trust, or by any rule which the High Court may, from 
time to time, prescribe in this behalf; 

Provided that, where there is a person competent to contract, 
and entitled in possession to receive the income of the trust- 
property for his life, or for any greater estate, no investment, <Mi 
any security mentioned or referred to in clauses (d), (e) and (f) 
shall be made without his consent in writing. 


Trustee to Protect Title to Trust-Property 

In this connection Sec. 13 of Trusts Act, 1882 lays 
down as under : — 

trustee is bound to maintain and defend all such suits, 
and (subject to the provisions of the instrument of trust) to take 
such other steps as, regard being had to the nature and amount or 
value of the trust-property, may be reasonably requisite for the 
preservation of the trust-property and the assertion or protection 
of the title thereto.” 

Trustee to Inform Himself of State of Trust-Property 

On the above question Sec. 12 of Truste Act, 1882 lays 
down as under : — 

** A trustee is bound to acquaint himself, as soon as posml^, 
with the nature and circumstances of the trust-property to oby^, 
where necessaiy, a transfer of the trust-property to himself and 
wibject to the provisions of the instrument of trust to get tnuit- 
invested on insufficient or hasardous seeimty.” 
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C^ate Required from Trustee 

In this connection, Sec. 15 of Trusts Act, VBBi lays 
down as under: — 

A trustee is bound to deal with the trust-property' as care- 
fully as a man of ordinary prudence would deal with such property 
if it were his own; and, in the absence of a contract to the con- 
trary, a trustee so dealing is not responsible for the loss, des^edon, 
or deterioration of the trust property ” 

Non-Uability for Co-trustee’s Default 

In this connection, Sec. 25 of Trusts Act, 1882 lays 
down as follows: — 

** Where a trustee succeeds another he is not, as such, liable 
for the acts or defaults of his predecessor.’’ 

Notes Re. Chapman, (1896) 2 Ch. C. A. 763. 

Non-liabiUty for Predecessor’s Default 

In this connection. Sec. 26 of Trusts Act, 1882 lays 
down as under : — 

“ Subject to the provisions of Sections 13 €md 16, one trustee 
is not, as such, liable for a breach of trust committed by his 
co-trustee ; 

Provided that, in the absence of an express declaration to 
the contrary in the instrument of trust, a trustee is so liable. 

(а) where he has delivered trust-property to his co-trustee 

without seeing to its proper application; ^ 

(б) where he allows his co-trustee to receive trust-property, 
and fails to make due enquiiy as to the co-trustee’s dealings there- 
with, or allows him to retain it longer than the circumstance of 
the case reasonably require ; 

(c) where he becomes aware of a breach of trust committed 
or intended by his co-trustee, and either actively conceale it, or 
does not, withhi a reasonable time, take proper steps to protect 
beneficiary’s interest.” 

Bight to Title>deed 

In this connection, Sec. 26 of Trusts Act, 1882 lays 
down ^ follows : — 

“ A trustee is entitled to have in his possessicm the hastnunait 
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of trust and all the documents of title (if any) relating sole^ to 
the toist-property.” 

Notbs : — Hie trustees have a right to the custody of the title 
deeds for the benefit of all parties interest (Gamer v. 
Honnyngton, 22 Beav. 630; Stanford v. RoberU, 6 L. R, 
Ch. App. 307). 

Cieneral authority of Trustees 

In this connection, Sec. 31 of Trusts Act, 1882 lays 
down as follows: — 

“ In addition to the powers expressly conferred by this Act, 
and by the instrument of trust, and subject to the restrictions 
(if any) contained in such instrument, and to the provisions oi 
Section 17, a trustee may do all acts which are reasonable and 
proper for the realisation, protection, or benefit of the trust-pro- 
perty, and for the protection or support of a beneficiary who is 
not competent to contract. 

Except with the permission of a principal Civil Court of 
original jurisdiction, no trustee shall lease trust-property for a term 
exceeding twenty-one years from the date of executing the lease, 
not without reserving the best yearly rent that can be reasonably 
obtained.” 

LIMITATION ACT AND THE TRUSTEES 

The general law is that in case of a breach of trust 
there is no limitation of time which bars the beneficiaries 
from recovering their estate by statute against the trustees 
and thus under that law the debenture-holders who are the 
beneficiaries of the debenture trust-deed can sue their 
trustees at any period after a breach of trust by them. 
In this connection Sec. 10 of the Indian Limitation Act 
of 1908 lays down as follows: — 

“ Notwithstanding anything hereinbefore contained, no suit 
against a person in whom property has become vested in trust for 
my specific purpose, or against his legal representatives or a a ng ns 
(not being assigns for valuable consideration), for the purpose of 
following in his or their hands such property, or the proceeds 
thereof, or for an account of such property or proceeds, shall be 
barred by any length of time.” 

The suit in this connection must be brought against 
the trustees expressly mentioned in the trust deed witii 
a view to follow the property or receipts and accounts 
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■{Bkurabhai Jamnadas & Others v. Bai Rtumam, (1908) 
^32 Bom. 394) . If, however, a suit is brought against the 
trustees for damages and not with a view to follow the 
property, the above Sec. 10 is inapplicable and the suit is 
liable to be barred by Article 120 of the Limitation Act. 
The debenture trust-deed is undoubtedly an express trust 
in every sense of the term because there the property is 
vested in the trustees who are expressly mentioned in the 
document {Barkat v. Davlat & Others, (1882) 4 All. 187; 
Bhwrabhai Jamnadas & Others v. Bai Ruxmani, (1908) 
32 Bom. 394). The expression “express trust” is equi- 
valent to our Indian expression “ trust for specific pur- 
pose ” (Mathuradas Damodardas & Others v. Varuhravan- 
das Sunder ji & Others, (1907) 31 Bom. 222; Vundravan- 
das Purshottamdas v. Cursondas Govindji, (1897) 21 Bom. 
646) and even when the suit against the trustee is not 
merely on account of following the trust-property but for 
account Sec. 10 will apply. 

In case where the trustee is dead and a suit is to be 
brought against his representative “ to recover trust-pro- 
perty,” the said suit is exempt from limitation. If, 
however, this suit is not for “ claiming specific property,” 
the same must be brought within three years under 
Article 98 of Limitation Act. Though the trustee cannot 
plead an adverse title against his own cesti qui trust, it 
should be noted that if the adverse position is« taken by 
a stranger to the trust by enforcing upon the trust-pro- 
perty, the same may be pleaded adversely against the 
ce«it qui trust and the trustee, the fact that the trust 
exists would not prevent the statute running in his favour 
(East Stonehouse Urban District Council v. Willoughby 
Brothers Ltd., (1902) 2 K. B. 318). If, however, the cesti 
qui trust is under disability such as an infant, it Is 
thou^t that his rights may be saved under Sec. 6 of 
the Indian Limitation Act. When a trustee sues his 
co-trustee to reimburse the money lost to the trust by 
the other trustee’s breach of trust, Sec. 10 will not apply 
for the simple reason that here the object is pot to fl;e 
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a suit to recover for the trust property which belong to 
him and second reason is that the suit is not by a benefi- 
ciary {Ranga Pax and another v. Baba and another, (18971 
20 Mad. 398). In such cases the residuary Article 120' 
applies as decided in the same case. According to Sec. 10» 
an assignee for value is exempt from its operation which 
means that he is a bona fide purchaser of the property for 
value innocently, but a donee or legatee of a trust will not 
be exempted even if he takes without notice. Suits against 
these assignees for value such as purchasers, mortgagees,, 
lessees etc., are liable to be barred by one of the Articles- 
in the schedule of the Indian Limitation Act (Manavik- 
raman Ettan Thamburan v. Ammu and others, (1901) 24' 
Mad. 471 {F. B.). All such cases would be covered by 
Article 134 as amended by the Act of 1908. In case of 
moveable properties in such cases Article 133 of the Indians 
Limitation Act would apply. 

RECEIVER ON BEHALF OF DEBENTURE- 
HOLDERS 

We have seen above that frequently a debenture trust- 
deed gives power to trustees to appoint receivers and that 
in case there is no such power, a receiver may be appoint- 
ed by an application to the Court. This power to appoint 
receiver by the Court at the instance of a debenture-holder, 
mortgagee or trustee on behalf of debenture-holders includes 
a power to appoint a manager for the protection of the 
property or security where any business is included in the 
mortgage or charge. Even though the debenture-holders- 
have the power through their trustee, the Court can 
interfere and appoint its own receiver in place of or instead 
of one appointed by the debenture-holders, if that is- 
necessary in the interest of justice as e.g., for the protection 
of minority (Hoare v. Slogger Automatic Co., (1915) 1 
Ch. 478). 

The circumstances under which the debenture-holders 
can apply for appointment of a receiver are where there* 
is a danger of the property being lost or diminished im 
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value or where the principal or interest is in arrear or evot 
where though there is no such arrear, the assets are in 
danger (McMahon v. North Kent Iron Works Co.. (1891) 

2 Ch. 148; Thom v. Nine Beejs, (1892) 67 L. T. 93; 
Braunstein & Marjolaine, (1914) W. N. 335). Or where 
the company is in liquidation and is on the point of being 
wound up (Victoria Steam Boats Co., (1897) 1 Ch. 158; 
Wallace v. Universal Co., (1894) 2 Ch. 547) or where there 
are decrees and judgments against the company (Edwards 
V. Standard Rolling Stock Syndicate, (1893) 1 Ch. 574) 
or where the company is in a state of suspended anima- 
tion (Higginson v. German Athenaeum, (1916) 32 T. L. B. 
277) or as in one case a receiver was appointed where the 
company wanted to distribute its only assets which con- 
stituted its reserve fund among its members (J?e. TiU Cove 
Copper Co., (1913) 2 Ch. 588). They can also apply when 
circumstances have arisen which would make a sale neces- 
sary in the near future (Smiih v. Wilkinson, (1897) 1 Ch. 
158) . It has been held that a power to get in the property 
includes power to bring action for the purpose in the name 
of the company (M. Wheeler & Co. Ltd. v. TFarren, (1928) 
C/».840). 

The general debenture trust-deeds contain a clause 
expressly providing that the receiver shall be the agent of 
a company, because in absence of that he may be held to 
be the agent of debenture-holders, whereby exposing them 
to liability (Bissell v. Ariel Motors, (1910) 27 T. L. J2. 73; 
Cully V. Parsons, (1923) 2 Ch. 512). It has been held 
that if the appointment of a receiver and manager is of a 
fiermanent character, it would operate as a discharge of 
the company’s servants, unless the appointment is by tl^ 
debenture-holders and it is expressly stated in the deed 
that the receiver is an agent of the company (Beid v. 
Explosives Co., (1887) 56 L. J. Q. B. 388). A receives^ 
or receiver and manager may also be appointed in pro- 
ceedings which have commenced with originating summoia 
(Re. Francke, (1888) 57 L. J. Ch. 437 ; Gee v. BeK, (1887) 
35 Ch. D. 160). A receiver or manager may bo appomted 
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from the directors in a debenture-holders’ action and not- 
withstanding that he is entitled to be paid his fees as direc- 
tor {Re, South Western of Venezuela Rail Co., (1902) 1 
Ch. 701). It has been held that where there are cases 
where the debenture-holders’ security is in “jeopardy,” 
the Courts may appoint receivers if such cases are likely to 
work against interest of debenture-holders or are likely to 
destroy their security {London Pressed Hinge Co., (1905) 
1 Ch. 576). If one part of the estates is in jeopardy and 
others are not, a receiver and manager of that part only 
may be appointed {Grigson v. George Taplin dk Co., (1915) 
112 L. T. 985). These receivers have been appointed when 
the company’s business was practically at an end and the 
reserve fund created out of its profits was the only asset 
left or where the company was on the point of shutting 
up its business and letting its property {Tilt Cove Copper 
Co. Re., (1913) 2 Ch. 588; Braunstein & Marjolaine, (1914) 
W. N. 335). The fact that the debenture-holders have 
appointed a receiver in powers reserved to them by their 
debenture does not prevent the Court appointing its own 
receiver {Re. Slogger Automatic Co., (1915) 1 Ch. 478). 

Registration of appointment of Receiver and Accounts 

When the receiver of the company’s property is 
appointed either by the Court or by debenture-holders. 
Sec. 118 of the Indian Companies Act lays down that the 
notice of the fact must be filed with the registrar within 
15 days from the date of the order or of the appointment 
imder the powers contained in the instrument, failing which, 
every person making default in complying with the require- 
ments of this section is liable to a fine not exceeding Rs. 50 
for every day during which the default continues. When 
the receiver is appointed by the Court, he is usually required 
under the order appointing him to pass his accounts in the 
same manner as every other receiver. In case of a receiver 
appointed under powers contained in any instrument who 
has taken possession, he is required by Sec. 119 of the 
)Dadian Companies Act, 1913 to once in every half year, 
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while the remains in possession and also on ceasing to act 
as receiver, file with the registrar an abstract in the pres- 
cribed form of his receipts and payments during the period 
to which the abstract relates and shall also on ceasing to 
act as receiver file with the registrar notice to that effect 
and the registrar shall enter the notice in the register of 
mortgages and charges. The other requirement is that 
every invoice, order for goods, or business letter issued by 
or on behalf of the company, or the receiver of the company, 
being a document on or in which the name of the company 
appears shall contain a statement that a receiver has been 
appointed. The company and every director, manager, 
managing agent, secretary or other officer of the company 
and every receiver knowingly and wilfully permitting the 
default shall be liable to a fine not exceeding two hundred 
rupees. The form of notice of appointment is Form 13 
under the Indian Companies Rules 1914 of the Bombay 
High Court and the Form of Accounts is the Form No. 14 
and the Form of Notice to be given by such receiver on 
ceasing to act as such is Form No. 16. 

Manager 

The general practice is that the Court only appoints 
a manager on the understanding that it will be for a 
temporary period and for an immediate sale. A manager 
is only appointed where the charge covers the business of 
the company (Makins v. Percy Ibbotson & Co., (1891) 1 
Ch. 133; Salter v. Leas Hotel Co., (1902) 1 Ch. 332). 
Frequently, a time is fixed by the Court in this connection 
and if he exceeds that, he will not be allowed any remunera- 
tion during the excess period (Trenchard v. Wood-Green 
Steam Laundry, (1918) 1 Ch. 423). There are concerns 
such as railway, tramway or water companies, of a public 
undertaking character, where sale cannot be ordered, in 
which case a manager will not be appointed {Blaker v. 
Hert^ <fc Essex Waterworks, (1889) 41 Ch. D, 406; Marshall 
V. SotUh Staffordshire Tramways Co., (1895) 2 Ch. 36). 

When the receiver and manager incurs expeni|ra properly 
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for carrying on the business, they are entitled to recoup 
themselves from the estates in priority to those parties for 
whose benefit they acted and the remuneration also would 
take precedence over the cause of action of the party who 
got them appointed {Strapp v. Bull & Sons, (1895) 2 Ch. 
1; Glasdir Copper Mines, (1906) 1 Ch. 365). Whether the 
receiver and manager is to be allowed to take or continue 
proceedings at the cost of the company’s assets, it is for the 
Court to decide (Viola v. Anglo-American Cold Storage 
Co., (1912) 2 Ch. 305). Where they are appointed by 
debenture-holders and not declared to be the agent of the 
company, receiver may sue the debenture-holders for his 
remuneration (Deyes v. Wood & others, (1911) 1 K. B. 
806). In one case the receiver and manager was not allowed 
his remuneration and part of his expenses when he continued 
to manage after the expiry of the period limited (Re. Wood- 
Green Laundry, (1918) 1 Ch. 423). 

The Powers and Legal Authority of Receivers 

Though as a general practice in law, the receiver can- 
not make or enforce calls, in case the company is in 
liquidation, because the liquidator is the only authority 
who can do so and when an adequate indemnity is given, 
the receiver of the mortgage of the uncalled capital may 
obtain leave to use the liquidator’s name in proceedings to 
enforce calls (Fowler v. Broad’s Patent Night Light Co., 
(1893) 1 Ch. 724; Harrison v. St. Etienne Brewery Co., 
(1893) 37 Sol. J. 562). When a receiver is appointed 
by the Court, he naturally becomes an officer of the Court 
and interference with him constitutes a contempt of the 
Court (Anes v. Birkenhead Docks Trustees, (1855) 20 
Beav. 338; Russell v. East Anglian Rail Co., (1850) 3 
Mac. & G. 104). It is the duty of the receiver to collect 
and get in the property which forms the subject-matter of 
his security, except the imcalled capital. When a receiver 
has entered into a contract he may by the term in the 
contract exclude personal liability (Re. Hawkins (Earnest) 
& Co., (1915) 31 T. L. R. 247). When a company is being 



DXBBMTUBES AND BOBBOWINO 


873 


■wound up and an application is made on behalf of debai- 
ture-holders for the appointment of a receiver, the usual 
tendency of the Court is to appoint the liquidator as the re- 
-ceiver, except of course where if there are exceptional cir- 
•cumstances, such as the hostility having been shown by tlie 
liquidator to the debenture-holders (Gd?s v. Nvthell, In re. 
House Improvement Supply Association, (1885) W. N. 51). 
Also where there is a large amount of unpaid capital, the 
liquidator may be appointed a receiver to collect same, 
otherwise the Court will not force him on the debenture- 
holders (Bartlett v. Northumberland Avenue Hotel, (1885) 
53 L. T. 611; Barney v. Joshua Stubbs, Ltd., (1891) 1 Ch. 
475). 

The duties of the receiver will largely depend on the 
circumstances of the order and the character of the property 
of which he is appointed the receiver. On the same 
principle a trustee for debenture-holders is bound to protect 
the property and preserve same for the debenture-holders. 
In case of immoveable properties, he must take possession 
of them and give notice to the tenants and endeavour to 
see that he procures them to attorn. In case of moveable 
properties also he should take possession of them 
inunediately. In case of assets, such as book debts, bank 
.deposits etc., he should take immediate steps by giving 
proper notices to collect them or bring them under* his 
control. The receiver is also a manager whose duty is to 
conduct business on the same footing as a man of ordinary 
prudence. Where a tenant of immoveable property refuses 
to attorn to him, he can make an application to the Court 
to get him to do so (Reid v. Middleton, 1 R. & R. 455). A 
receiver who has been appointed on the condition that he 
should give security, cannot take possession unless he has 
'done so (Boards v. Edwards, (1876) 2 Ch. D. 291). A 
receiver who is appointed by Court is not an agent of any- 
body and though he is an officer of the Court, he is a 
principal (Burt v. BvU, (1895) 1 Q. B. 276; Glasdir Copper 
Mines, (1906) 1 Ch. 365; Gamer v. L. C. & D. R<xR Co., 
.(1867) 2 CA. 201). A receiver of course cannot witiiout 
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special leave purchase the property of which he is a receiver* 
(Nugent v. Nugent, (1908) 1 Ch. 646). The Court whicli. 
appoints a receiver can prevent his being made a subject 
of action in another Court with regard to its conduct by an 
injimction, restraining any one from commencing such action* 
(In re. Maidstone Palace of Varieties, (1909) 2 Ch. 283). 
A receiver is not liable for rent in respect of company’s 
leasehold property, neither does the payment of said rent 
on company’s behalf by him make him tenant by estoppel 
(Hay V. Swedish and Norwegian Rail Co., (1889) 5 T. L. R. 
460; Justice v. James, (1899) 15 T. L. R. 181). Where a. 
debenture trustee holds lands by mortgage by a subdemise,, 
the landlord is not entitled to be paid his rent out of the 
proceeds of goods on the land in the hands of the receiver 
(Hand v. Blow, (1901) 2 Ch. 721). 

The trade contracts do not come to an end through, 
the appointment of a receiver by the Court, though the 
receiver has the power through the sanction of the Court 
to refuse to carry them out when the other parties shall 
have only action in damages (Parsons v. Sovereign Bank 
of Canada, (1913) A. C. 160). The principle is that the 
Court will not sanction wholesale repudiation of contracts- 
unless it is shown that there is no possibility of the general 
creditor receiving anything (Newdigate Colliery Co., (1912)- 
1 Ch. 468). The breaking of contracts should not destroy 
the good-will, as in that case the Court will not allow same 
to be done according to the same authority. There have 
been cases where the Court has authorised the receiver to> 
borrow and charge the repayment in priority to the deben- 
ture-holders and a similar power is allowed to be exercised’ 
by re-borrowing after the original loan was paid off 
(Greenivood v. Algedras Ry., (1894) 2 Ch. 205; Milward 
V. AviU, (1897) 4 Mans. 403 or (1897) W. N. 162; Lathom 
V. Greenwich Ferry Co., (1895) W. N. 77). A receiver 
who retains good-will of the business cannot disregard for- 
ward contracts of the company if they have become un- 
profitable (Newdigate Colliery Co., (1912) 1 Ch. 468). A. 
receiver is also not permitted by the Court to borrow ia 
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•order to complete a contract where no direct profit can 
result from such completion {Thames Ircmrworks Co., 
(1912) 28 T. L. R. 273). 

We have seen that in case of debenture-holders, the 
trust-deed will itself lay down how far the trustees have 
the power to appoint receivers. If there is an express 
power to appoint receivers, then they have also been 
generally provided for in the same trust-deed within what 
sphere the receiver should act. If the power to appoint 
a receiver is vested in only one of the many debenture- 
holders, he should exercise that power as a trust for the 
benefit of all debenture-holders, because failing that the 
Court will interfere and appoint its own receiver {Sttiart 
V. Maskelyne Typewriter &c. Co., (1898) 1 Ch. 133). 
Usually trust-deeds declare that the receiver appointed by 
the debenture-holders or the trustee will act as the agent 
of the company. In this case he does not become the agent 
of the debenture-holders unless debenture-holders or their 
trustees who appointed him authorise him to pledge the 
credit of the debenture-holders {Gosling v. Gaskell, (1897) 
A. C. 575; Coi v. Hickman, (1860) 8 H. L. C. 268). If 
the debenture deed does not contain a statement that he 
should act as the agent of the company and when he was 
.apfKjinted there was no such declaration, the receiver can 
pledge the credit of the debenture-holders {Robinson 
Printing Co. v. Chic, (1905) 2 Ch. 123). Of course if the 
-company goes into liquidation and the receiver is appointed 
as agent of the company, his agency ceases on such liquida- 
tion or on happening of that event. In such cases the 
receiver must obtain fresh authority from debenture-holders 
to carry on the business, otherwise he would be personally 
liable {Gosling v. Gaskell, (1897) A. C. 575). Where a 
'debenture-holder or his trustee has omitted to declare the 
receiver the agent of the company at the time, even then 
he can act as their agent so far as is necessary to enable 
him to exercise his powers as a receiver conferred on him 
hy the debenture or the trust-deed {Robinson Printing Co. 
TV. CMc, (1905) 2 Ch. 123; Deyes v. Wood <fe others, (1911) 
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1 K. B. 806). When a receiver appointed by the Court 
appointed an agent to sell property and did not ask for 
sanction of Court for appointing the agent to procure 
purchaser and the agent procured the purchaser and the 
agent applied to Court for order directing the receiver ta 
pay him the commission, the Court held that as the receiver 
had not obtained sanction to employ the agent, he was 
not entitled to any commission, but the Court had the dis- 
cretion to award him such compensation as the Court con- 
sidered just in the circumstances of the peculiar case 
(In re. National Flying Services Ltd., Cousins v. The 
Company, (1936) 1 Ch. D. 271, (1935) 52 T. L. R. 37). 
Parties thus dealing with the receivers should first 
ascertain for whom he is acting, i.e., where he is 
acting as the agent of the company or the deben- 
ture-holders, because on that the chances of recovering their 
money will largely depend in case of appointment of a 
receiver by the debenture-holders. This is because where 
the receiver is appointed to act as the agent of the company, 
it is most undesirable to allow him any credit, because the 
outside creditor will be in a very difficult position in con- 
nection with recovery of his claim from the company’s 
assets which are in most cases fully mortgaged or charged 
by the debenture trust-deed. A receiver of course is bound 
to pay out first from the assets of the company those 
debts of the company which are laid down by the Indian 
Companies Act to be preferential payments, ^cause if he 
distributes the assets or uses them up without providing 
for these preferential payments, he would render himself 
liable personally (Woods v. WinskUl, (1913) 2 Ch. 303;* 
Westminster Corporation v. Chapman, (1916) 1 Ch. 161). 
In one case a duly appointed receiver having been deceived 
by an agent of a debenture-holder to pay him in priority 
to and refusing payment of a local authority’s claim for 
rates, it was held that the receiver was entitled to enforce 
an indemnity, he had taken from the agent and ta 
require the debenture-holder to refund the money paid. 
(Westminster City Council v. Treby, (1936) 2 Ch. D. 21). 
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Of course, the costs and expenses of the receiver and his^ 
remuneration and the cost of winding up come before the* 
preferential payments or preferential creditors {Glyncorrwg 
Colliery Co., In re., (1926) 1 Ch. 951). 

Sections of Trustees and Mortgagees^ Powers Act, 1866 
dealing with the appointment, powers and duties of receivers 
are given as follows : — 


Appointment of 
receiver. 


Receiver deemed 
agent of the mort- 
gagor. 


Powers of receiver. 


12. Any person entitled to appoint or ob- 
tain the appointment of a receiver as afore- 
said may, from time to time, if any person 
or persons has or have been named in the 
deed of charge for that purpose, appoint such 
person or any one of such persons to be re- 
ceiver, or if no person be so named, then mav 
by writing delivered to the person or any 
one of the persons entitled to the propertv 
subject to the charge, or affixed on some cons- 
picuous part of the property, require such 
last-mentioned person or persons to appoint a 
fit and proper person as receiver, and if no 
such appointment be made within ten days 
after such requisition, they may in writing 
appoint any person he may think fit. 

No person shall be eligible for the office of* 
receiver merely because he is an officer of the 
High Court, 

13. Every receiver appointed as aforesaid 
shall be deemed to be the agent of the person 
entitled to the property subject to the charge, 
who shall be solely responsible foY his acts 
or defaults, unless otherwise provided for in 
the charge. 

14. Every receiver appointed as aforesaid 
shall have power to demand and recover and 
give effectual receipts for all the rents, issues, 
and profits of the property of which he is 
appointed receiver, by suit, distress, or other- 
wise, in the name either of the person entitled 
to the property subject of the charge, or of 
the person entitled to the money secured by 
the charge, to the full extent of the estate or 
interest which the person who eradied tiie* 
charge had power to dispose of. 
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Receiver may be 
removed and new 
receivers appoint- 
ed. 


Receiver to re- 
.ceive commission 
not exceeding five 
per cent. 


Receiver to insure 
ii required. 


Application of 
money received 
-by him. 


' This part to re- 
late to charges by 
way of mortgage 
only. 


15. Every receiver appointed as aforesaid 
may be removed by the like authority, or on 
the like requisition as before provided with 
respect to the original appointment of a re- 
ceiver, and new receivers may be appointed 
from time to time. 

16. Everj'^ receiver appointed as aforesaid 
shall be entitled to retain out of any money 
received by him, in lieu of all costs, charges, 
and expenses whatsoever such a commission, 
not exceeding five per centum on the gross 
amount of all money received, as shall be 
specified in his appointment, and if no amount 
shall l)e so specified, then five per centum on 
such gross amount. 

17. Every receiver appointed as aforesaid 
shall, if so directed in writing by the person 
entitled to the money secured by the charge, 
insure and keep insured from loss or damage 
by fire out of the money received by him, the 
whole or any part of the property included 
in the charge which is in its nature insurable. 

18. Every receiver appointed as aforesaid 
shall pay and apply all the money received by 
him in the first place in discharge of Govern- 
ment revenue, and of all taxes, rates, and 
assessments whatsoever, and in payment of 
his commission as aforesaid, and of the pre- 
miums on the insurances, if any; and in the 
next place in payment of all interest accruing 
due in respect of any principal money then 
charged on the property over which he is 
receiver, or on any part thereof; and subject 
as aforesaid, shall pay all the residue of such 
money to the person for the time being 
entitled to the property subject to the charge, 
his executors, administrators, or assigmi. 

19. The powers and provisions contained in 
Sections 6 to 18 of this Act, both inclueive, 
relate only to mortgage or charges made to 
secure money advanced or to be advanced by 
way of loan, or to secure an existing or future 
debt. 
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Deposit of Debentures with Bankers 

It is the frequent practice of bankers to receive deben- 
tures from the companies in deposit to secure advances 
from time to time on current account, and as we have 
already shown elsewhere, the said debentures will not be 
taken to be redeemed by reason only of the current account 
having ceased to be in debit. It should however be noted 
that if a subsequent mortgage is created on the same pro- 
perty mortgaged under debentures, and the banker 
has notice of same, he cannot make further advances on 
the security of these debentures to the prejudice of the 
latter mortgage. On the contrary, in case he keeps the 
current account open and running and the company pays 
in money, all these amounts paid in by the debtor company 
will go to reduce the original debt according to the rule 
in what is known as the Clayton's Case, (1816) 1 Mer, 527' 
which will apply {Florence Dceley v. Lloyds Bank Ltd.. 
(1912) A. C. 756). It may be added that the rule would 
apply in case of advances on deposit of title-deeds of land 
in case banker makes further advances after notice of sale 
of the land {London and County Banking Co. Ltd., v. 
Thomas RatcUffe, (1881) 6 Ap. C. 722) . The wisest course 
therefore, from the bankers’ point of view, is to rule off 
and close the current account with a view to preserve his 
claim intact on the original mortgage. A separate current 
account may be opened for subsequent payments ip by the 
debtor company. 

Reisaue of Redeemed Debentures 

Before our Act of 1913 and the English Companies 
Act of 1907 the law was in a very unsatisfactory condition 
as to the reissue of debentures, as the company after it 
had once paid off its debentures or any part of them could 
not keep them alive in order to reissue them, nor could 
it issue fresh debentures with rights ranking pari passu 
with the holder of the original series, unless the terms of 
the original issue authorised this to be done. Thhi caused 
great hardship because the practice of borrowing qi deben- 
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tures from bankers and others is most common among 
companies, particularly trading companies, with the result 
that the law was amended by Sec. 15 of the English Act of 
1907, re-enacted in Sec. 104 of 1908 which was bodily taken 
up in our Sec. 127 of the Indian Companies Act of 1913. 
Now where either before or after the commencement of this 
Act (thus making the law retrospective as well as of future 
application) a company has redeemed debentures which it 
had issued previously it can with certain exceptions, keep 
them alive for the purposes of reissue and where a com- 
pany has purported to exercise such a power the company 
shall have power and shall be deemed always to have had 
power to reissue the debentures either by reissuing the 
same debentures, or by issuing other debentures in their 
place, and upon such reissue the person entitled to the 
debentures shall have and shall be deemed always to have 
had the same rights and priorities as if the debentures had 
not previously been issued. 

The two exceptions are where (1) articles or the con- 
ditions of issue expressly otherwise provide, or (2) the 
debentures have been redeemed in pursuance of any obliga- 
tion on the company so to do, not being an obligation en- 
forceable only by the person to whom the redeemed deben- 
tures were issued or his assigns. 

The first point is easy to follow, viz., when the articles 
expressly forbid such a reissue. In the second case say 
where the agreement is that so many per year shall be paid 
off they cannot be reissued. “Not being an obligation 
enforceable only by the person to whom the redeemed 
debentures were issued or his assigns ” cover the case where 
the debenture has been deposited to cover a temporary 
advance and the loan is called in. Here the company can 
keep same alive and reissue. 

Transfer of Debentures 

In case of debentures to bearer there is of course no 
difficulty as to transfer, because tiiey are transferable by 
delivery, but where the debentures are registered debentures 
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and the certificates are issued in the names of tiie holders, 
which names are registered in a special re^ster of deben- 
ture-holders at the office of the company, they are trans- 
ferable only in the manner specified in the conditions en- 
dorsed on them or according to the terms and conditions 
to be found in the debenture trust-deed. Usually, these con- 
ditions lay down that transfer df the debenture must be in 
writing under the hands of the registered holder or his 
personal representative. This transfer, the regulation 
requires, must be registered at the registered office of the 
company duly stamped and accompanied with a fee of one 
rupee, or such other fee that may be fixed and such evidence 
of identity or title as the company may reasonably require. 
The company thereafter registers this transfer in its register 
of debenture-holders. The regulation also provides that the 
instrument of transfer shall be in such form as the company 
shall from time to time prescribe and that the transfer shall 
be retained by the company. The company’s responsibility 
in connection with the registration of debentures is great, 
particularly where the transfer happens to be forged. After 
a resolution for voluntary winding up has been passed, a 
debenture-holder who is also a sharjeholder, can only assign 
the debenture subject to future calls {In re. China Steam-- 
ehip Co., (1869) 7 Eq. 240; Partridge v. Rhodesia Goldfields, 
(1910) 1 Ch. 239) ; but where the debenture is transfer- 
able free from equities, this will not arise. A transfer of 
debenture made by one of the several joint holders in which 
the holder signed his own name and forged the signature 
of his joint holders is void and ineffective (Cotfom v. 
Eastern Counties Ry. Co., (1860) 1 Joh. & H. 243). The 
practice in the offices of the company as to transfer of 
debentures is almost along the same lines as in case of 
shares and the secretary or officer in charge of this deparb* 
ment has to carefully go through similar formaliiiM as in 
case of transfer of shares. Debentures can be transferred 
in blank unless the regulations of the company lequim 
these transfers to be under seal {Hibblewhite v. McMoriM, 
(1840) 6 M. dt W. 200). This is for the mmpie 
a ■ I 
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reason tliat a deed must be complete before it is 
executed. 

Exchange of Debentures for Shares 

There is no objection in connection with this exchange 
so far as debentures are not issued at a discount and are 
exchanged at the full value, because that would be an 
illegal process, as the company will not get full value for 
its shares and it will be taken by the Court as an excuse 
to issue shares at a discount in disguise {Moseley v. 
Koffyfontein Mines, (1904) 2 Ch. 108). In another case 
it was held that where a bonus is to be given to debenture- 
holders out of profits and there were no profits, fully 
paid shares cannot be issued in lieu of the bonus (Bury 
v. Famatina Development Corporation, (1910) A. C. 439). 
As this issue of shares against debentures amounts to a 
issue of shares for a consideration other than cash, a con- 
tract in writing would be necessary with the certified 
copy filed with the registrar. 

Meetings of Debentrue-holders 

It has now become a universal practice in connection 
with the issue of debentures to mention in the trust-deeds, 
the circumstances imder which the meetings of debenkure- 
holders may be convened and the questions which they 
are qualified to direct upon. Here the rules of procedure 
in connection with these meetings of debenture-holders 
are clearly stated in form of one of the schedules to 
the debenture trust-deed. Generally, the trustees are 
given the power to convene such meetings of debenture- 
holders when they deem necessary or on requisition in 
writing of the holders of one-fifths or more of the nominal 
amount of debentures for the time being. It is further 
provided that whenever the company is about to convene 
any such meeting, a notice should also to be given forth- 
with to the trustees of the place, day and hour at which 
such meeting is to be held and the nature of business 
which is to be done there. This schedule as to meetings 
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of debenture-holders provides for a notice to the deben- 
ture-holders to be given a certain number of days prior 
to the date of the meeting, usually seven, at which meet- 
ing a quorum has to be present, which quorum is also fixed 
by its rules which is usually of one-fifths of the nominal 
amount of the debentures for the time being outstanding 
against the company. The rules may provide for the 
appointment of a chairman by the trustees or by the 
meeting of debenture-holders themselves and give permis- 
sion to the trustees and their solicitor or directors or secre- 
taries of the company or their solicitor to attend such 
meeting. The usual rule is that if the quorum is not 
present within 15 minutes of the time for calling the meet- 
ing, the same shall stand adjourned within a certain 
specified period and if at that adjourned meeting the 
quorum is not present, the debentmre-holders present shall 
form a quorum and may transact business in the usual 
way. 

The usual provisions that in the first instance ques- 
tions are to be decided by a show of hands and that if a 
poll is demanded the same shall be given, are inserted. 
Usually three debenture-holders at least must ask for a 
poll, though the number may by rules be increased or 
lessened. Powers are then given to the chairman to 
adjourn the meeting with the consent of the meeting or to 
take the poll at his option without adjournment xor fix up 
a future date for same. The position and voting power 
of holders of these bearer debentures are also regulated 
by these rules. In connection with poll, the usual regula- 
tion is that each debenture-holder may have one vote in 
lespect of a certain principal sum, say, Ks. 500 or 
Rs. 1,000 secured by the debentures which he holds for 
which he has been registered as a holder on the debenture 
register. The rules also lay down various acts whidi the 
general meeting of debenture-holders may by an extra- 
ordinary resolution do such as 

(1) sanction the surrender or release of mortgi^^ 
premises. 
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(2) sanction compromise and arrangements to be 
made between a company and debenture-holders, 

(3) sanction any modification of the rights of deben- 
ture-holders against the company or against its property, 

(4) assent to any modification of the provisions of 
the rules which may be proposed by the company and 
agreed to by the trustees. 

The extraordinary resolution is also defined by the 
rules as three-fourths of the debenture-holders voting at 
a meeting, duly convened, either upon a show of hands or 
if poll be demanded, by a majority consisting of not less 
than three-fourths of the votes given on such a poll. A 
special rule provides for the keeping of proper minutes 
of the resolutions and proceedings at every such meeting 
in a book specially kept for the purpose by the trustees 
at the expense of the company and that such minutes if 
signed by the chairman of the meeting at which such 
resolution was passed, or by the chairman of the next 
succeeding meeting of the debenture-holders, shall be con- 
clusive evidence of the matters therein contained and until 
the contrary is proved such meeting in respect of the 
proceedings of which minutes have made, shall have 
been duly held and convened and all resolutions passed 
thereat or proceedings taken should have been duly passed 
and taken. 

In connection with the above regulations, it must be 
remembered that it has been decided that a power to 
release mortgaged premises or to compromise on their rights 
by the debenture holders, will not include the power to 
relinquish the company altogether from its obligations, 
neither does it include the power to exchange debentures 
for shares in another company {Mercantile Investment 
Co. V. River Plate Loan Co., (1804) 1 Ch. 578; Walker 
V. Elmore’s German Meal Co., (1901) 85 L. T. 767; 
Sneath v. Valley Gold Co., (1893) 1 Ch. 477), In short, 
the power to compromise does not mean a power to make 
present. Generally speaking, the modifications ought to 
be on the footing that it improves the position of the 
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company. In Mercantile Investment Co. v. Internationdl 
Co. of Mexico, (1893) 1 Ch. 484 it was laid down that ilc 
authority is given to make any modification or arrange- 
ment that would mean a wider power than if only tiie 
word compromise was used and if terminable debentures 
are either extended or made perpetual, the compromise 
would be in their powers {Northern Assurance Co. v. 
famham United Breweries, (1912) 2 Ch. 125),. There are 
cases where debentures are issued against security for a 
loan of money to bankers or money lenders which are of 
larger value than the actual loan advanced. Here ilie 
question arises as to whether their voting power is 
restricted to the amount they have actually advanced. 
Here it is laid down that they can exercise the 'voting 
power to the full face value of these debentures {British 
America Nickel Corporation v. O’Brien, (1927) A. C. 369). 
We have seen above that the notices are provided! for in 
the regulations in the trust-deed as to meetings. If no 
such notices are to be provided for to be given to indivi- 
dual debenture-holders, notice by advertisement will be 
sufficient and will be taken to have been given on the day 
on which the advertisement appears in the papers {Sneath 
V. VaUey Gold Co., (1893) 1 Ch. 477). 

A joint stock company holding debentures in an- 
other company can exercise its voting power through tiie 
medium of one of its directors or officers duly authorised 
by the board of directors to represent it at the debenture- 
holders’ meeting. It is of course better to provide this in 
the rules for the meeting of debenture-holders in tiie 
trust-deed as otherwise unnecessary disputes might arise. 
Under rules, powers can also be given to the debenture- 
holders by an extraordinary or some other resolution to 
agree to an exchange of all the debentures, for debentures 
in another company {HvJtchnison & Sons, (1915) 31 T. 
L. R. 324). 

Debenture-holders’ Remedies 

When the debentures are only unsecured deb^turm. 
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the debenture holder is, as we have seen, an ordinary 
creditor of the company and all that he can do is to sue 
for his interest or principal that falls due, obtain decree 
of the Court in due course and attach any property of 
the company under the said decree. The other remedy 
is for him either before or after judgment to present a peti- 
tion in winding up or in case the winding up has already 
commenced to prove his claim as an unsecured creditor. 

If however the debentures carry a mortgage or 
charge, as they usually do now, the debenture holder has 
usually almost all the powers which the mortgagee has in 
his debenture tnist-deed. If powers are insufficient, he 
can sue the company as regards principal and interest 
with a view to enforce his security {Bogera & Co. v. Bri- 
tish & Colonial C. S. Association, (1899) 68 L. J. Q. B. 
14). A single debenture-holder can sue on behalf of him- 
self and his brother members of the same class under these 
circumstances and the Court may appoint a receiver or 
manager as it may deem best. When however there is a 
trust-deed, not much difficulty is experienced if the same is 
(as we have seen before) properly drafted, because there, 
most of the pwwers available to the debentmre-holders 
with the assistance of the Court may be provided for 
without such assistance being requisite. 

Debenture-holders’ Action 

Where the trust-deed is not properly drawn out and 
does not provide for the power of sale, either trustees or 
one of the debenture holders on behalf of himself and 
all the brother debenture holders, can apply to the Court 
by what is known as a debenture holders’ action for the 
appointment of a receiver and the sale of the property 
by the Court. In such actions, necessary parties will be 
the company as well as the trustees if there is a trust- 
deed and any other mortgagee known to the debenture 
holder suing {Wilcox & Co., (1903) W. 2V. 64). A de- 
benture holder thus suing on behalf of himself and others 
can stop the action when he chooses, e.g., on his claim 
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being satisfied {Ward v, AVpha Co., (1903) 1 Ch. 203). 
However, in such cases the Court interferes if these debot- 
ture holders’ interest are in conflict with other deben- 
ture holders and may transfer the conduct of proceedings 
to some other independent debenture holder {The Services* 
Clvb Estate Syndicate Limited, (1930) 1 Ch. 78). A de- 
benture holder also suing on behalf of himself and other 
debenture holders cannot compromise or give away ri^ts 
of other debenture holders {Re. Calgary & Medicine Hat ‘ 
Co., (1908) 2 Ch. 659; Smith v. Law Guarantee and 
Trust Society, (1904) 1 Ch. 5(X)). The debenture holder 
in an action of debenture holders usually asks for the de- 
claration of the charge, the determination of the actual 
property so charged, sale and appointment of receiver or 
if necessary, manager. When there are different sets of 
debenture holders with different rights, a declaration of 
enquiry as to the different types of debenture holders and 
their rights on various properties charged is also asked 
for. Even where a company is in liquidation, a debenture 
holder may, instead of bringing an action take out a sum- 
mons for declaration of his charge and realisation of his 
security {Colonial Trusts Corporation, (1880) 15 Ch. D. 
465) . The application of debenture holders to enforce the 
security may be made by originating summons {General 
South American Co., (1876) 2 Ch. 337). Where the assets 
of the company are insufficient to pay fully the debentures 
of the class on whose behalf the action was brou^t, the 
usual practice is to give the debenture holder bringing his 
action his full cost on the solicitor and client basis out of 
the assets {Wright v. Kirby, (1857) 23 Beav. 463; Carrick 
V. Wigan Tramways Co., (1893) TF. N. 98; Mortgage 
Insurance Corporation v. Canadian Agricvltvral Coal Co., 
(1901) 2 Ch. 377). In case of the company and subsequent 
mortgagees or encumbrancer who is sued by the debenture 
holder as necessary party, they can get their cost only out of 
the surplus after paying the mortgagee or encumbrancers 
{WUcox <fc Co., (19(») W. N. 64; Be. Clayton Eit^neer- 
ing Co., (1904) W. N. 28). Of course, the cost being at tite 
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discretion of the Court in some exceptional cases where 
they have been of particular assistance in the realisation of 
assets, Court may allow them their cost. 

When the security is enforced and sale is made, the 
proceeds have to be applied in the following manner: 

(1) Expenses in realisation of the security, 

(2) Remuneration and expenses of the receiver, if any, 

(3) Expenses and costs properly incurred by trustees for 
debenture holders, 

(4) Debenture holders cost for action on behalf of himself 
and other debenture holders to enforce security, 

(5) The amount due by way of principal and interest to 
debenture holders, 

(6) The surplus would go to subsequent mortgagees and 
encumbrancers and failing that to the company. 

Debenture holders who have been paid cheques for their 
interest, but have not cashed them prior to liquidation are 
treated as secured creditors for the amount of interest 
covered by these cheques {Eichholtz v. Defries & Sons. 
(1909) 2 Ch. 423). A debenture holder from whom money 
is due to the company is not entitled to a dividend on his 
debentures unless he pays in what he owes to the company 
{Farmer v. Goy & Co., (1900) 2 Ch. 149). This applies 
even to those who have purchased the debentures from the 
debenture holders, i.e., they cannot also receive the divi- 
dends until the amount due to the company is made good 
by the transferor, if the transfer happens to have been 
made after the appointment of the receiver. 

The principle to be followed carefully is that in case 
of debenture holders’ action, which should be taken up by 
a debenture holder against whom the company has no right 
of set-ofif and whose debentures are otherwise unimpeach- 
able (Huggons v. Tweed, (1879) 10 Ch. D. 359; Bart v. 
British Nation Life Assurance, (1859) ^ De 0. A J. 158). 
The debenture holder can of course represent himself and 
other debenture holders of his class when they are more 
than one class of debenture holders and in tihe latter case 
the trustees of other debenture holders throi^ a covering 
deed securing the other debentures should also be made 
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parties (Mortgage Insurance v. Canadian AgricuUwal, 
(1901) 2 Ch. 377). Where actions are simultaneously 
brought by two or more debenture holders, the usual prac- 
tice of the Court is to stay all actions except that of one 
debenture holder, particularly the first (Be. Swire, (18^) 
21 Ch. D. 647). However if the action of the first deben- 
ture holder is defective, he may not get the conduct of his 
action (Be. Macrae, (1884) 24 Ch. D. 16). The same will 
be the case in case the debt is doubtful (Be. Boss, (1907) 
1 Ch. 482). 

Forms of Documents in Connection with issue of 
Debentures 

The forms in connection with the issue of debentures, 
tnz., precedents of prospectus, forms of application by 
debenture-holders are given in Vol. II. 

Alterations of Memorandum sometimes made with 
a view to Facilitate the issue of Debentures 

There are cases and actions on which the Memorandum 
of Association has to be altered with a view to facilitate 
the issue of debentures and in this connection naturally 
the objects clause is the clause whose alteration has to be 
taken in hand. The sub-clauses of Sec. 12 (1) of the 
Indian Companies Act are the clauses under which these 
alterations must fall. Under Sec. 12 (1) (a) alterations 
have been allowed to companies formed for the purpose 
of purchasing reversions and for investing its specified 
securities to enable them to issue debentures and ^ve as 
security the company’s property. This was done under this 
sub-clause on the groimd that it enabled the company to 
carry on its business more efficiently (Reversionary Inter- 
est Society, (1892) 1 Ch. 615; Government Stock Invest- 
ment Co., No. 2, (1892) 1 Ch. 597). 

Blank Debentures 

Though of course it is very rare, debentiues 
in b lank are issued, i.e., with the names of holders 
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left blank. These debentures will have to be stamped on 
the footing of debentures to bearer and strictly on the foot- 
ing of their being deeds, as they are to be issued under 
the seal of the company. The legality of this 
tyj>e of debentures is of considerable doubt, though 
it has been held that the contract to issue them, 
which is implied, will be effectual in equity to pro- 
tect the owner (Re. Strand Music Hall Co., (1865) 3 De. 
G. J. & S. 147; Davis v. Martin, (1894) 3 Ch. 181; Beeves 
V. Watts, (1866) L. R. 1 Q. B. 412; Queensland Land <fc 
Coal Co., (1894) 3 Ch. 181). These debentures in simple 
language are said to be good in equity, though bad in law. 
When the loan which is raised on the security of such de- 
bentiu'es is paid off, the debentures would in natural 
course get exhausted. 

Redemption of Debentures 

In case of debentures which are to be redeemed 
the company can do so either by paying them direct itself 
or by a short cut by a purchase from the market if that is 
more favourable. Of course, if debentures are purchased 
cheaper, the company would make a profit which would 
belong to it and which the company would be entitled to 
deal with in the usual way it does with its net profits, i.e., 
either carried to a reserve fund or added to the balance 
of net profits ready for division among shareholders, by 
way of dividends. This rule of course applies to a trading 
company (Wall v. London & Provincial Trust, (1920) 
1 Ch. 46) . We have already seen that a redemption under 
any circumstances falls due on liquidation, but in all other 
cases, it would depend upon the terms of the issue and for 
that purpose provision either in the debenture certificates 
themselves or in the deeds constituting the debentures 
must be made. The other cases where the debenture- 
holder can insist upon redemption of debentures, apart 
from the agreement in connection vdth its issue, are 
where a company parts with the whole of substantially 
the whole of its undertaking and stops as a going concent 
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{Hubbttck V. Helms, (1887) 56 L. J. Ch. 536). Of course 
if the memorandum of association provides otherwise, the 
position would be different, because in that case the cre- 
ditor would know that the company had the power to sell 
its whole concern {Re. Borax Co., (1901) 1 Ch. 326). If 
the conditions of issue or the debenture deed expressly 
provides for the redemption of debenture on a particular 
date, then there is no diflBculty and on expiry of that 
date, the debentures become immediately payable {Tewkes- 
bury Gas Co., (1911) 2 Ch. 279; affirmed (1912) 1 Ch. 1). 
In the same case it was decided that the prospectus which 
was issued in connection with the debentures could not 
be looked into to see what terms were agreed to, particularly 
where the terras are other than those laid down in the 
debenture trust-deed or in the debenture certificates them- 
selves. If the clause with regard to the payment of de- 
bentures lays down that the said clause can only be 
enforced at the option of the covenantors, the same would 
be void but if the clause states that the debentures are 
payable on or after a particular date, that would be in 
order {Tewkesbury Gas Co., (1911) 2 Ch. 279; affirmed 
(1912) 1 Ch. 1). This principle was also laid down in 
the Tewkesbury Gas Co.’s Case referred to above. The 
other principle was that on the debentures becoming due, 
when made payable on or after a particular date, any 
debenture holder can give notice demanding the money. 
If one of the clauses lays down that on the happening of 
a certain event, the debenture would be payable and if 
that event happens to be under the control of the company, 
the company cannot deliberately bring about such an 
event compelling the debenture holders to accept immediate 
payment {General Motor Cab Co., (1912) 56 S. J. 573), 
However, any condition which is a clog on the company’s 
power to redeem its mortgaged property, whether the 
mortgage be a fixed mortgage or a floating mortgage, the 
same would be void {KregUnger v. New Patagonia Meal 
Co., (1914) A, C. 25). Where a winding up follows the de- 
benture holders are entitled to enforce the charge ami 
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obtain payment even though the debentures have not 
matured {Hodson v. Tea Co., (1880) 14 Ch. D. 859; 
Wallace v. Universal Automatic Machine Co., (1894) 2 Ch. 
547). 

In this connection Sec. 126 of Indian Companies Act 
lays down as follows: — 

“A condition contained in any debentures or 'in any deed for 
securing any debentures, whether issued or executed before or after 
the passing of this Act, shall not be invalid by reason only that 
thereby the debentures are made irredeemable or redeemable only 
on the happening of a contingency, however remote, or on the 
expiration of a period, however long.” 


The above section no doubt provides for the issue of 
perpetual debentures without making them invalid for the 
reason of perpetuity alone. Power is also given by 
Sec. 127 of the Indian Companies Act, 1913 to companies 
purchasing their own debentures, which thereupon become 
extinguished unless the company desires to keep them alive. 
Thus the perpetual or irredeemable debentiures are said to 
be not mortgages but annuity in perpetuity to the holder. 

In connection with collateral advantages stipulated 
on the issue of debentures, these advantages may continue 
not only during the currency of the loan, but if so stipu- 
lated for, they may even continue after the payment sub- 
ject to that, there has been no tmfur dealing and 
there is no attempt to prevent the mortgagor from getting 
back his mortgaged property (KregUnger v. New Pata~ 
gonia Meat Co., (1914) A. C. 25). On this principle in re. 
Cvban Land Co., (1921) 2 Ch. 147 debenture holders 
were allowed to receive the stipulated one-third surplus 
assets of the company in case of winding up even thou^ 
meanwhile they had been paid off and the debentures ex- 
tinguished. 

Frequently debentures are issued at a premium, in 
that case on redemption the money lent plus the amount 
of the premium will be the secured amount {RoweU A Son 
V. Irikmd Revenue Commiseionen, (1^7) 2 Q. B. 194). 
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The usual law of mortgage and mortgagee would apply in 
case where the mortgagees have made repairs which the 
mortgagor was bound to do and failed to carry out, viz.^- 
that the money so spent will be considered as a charge on 
the property mortgaged and wiil have to be repayable 
on that footing (Suffield v. Inland Revenue Commissioners, 
(1908) 1 K. B. 865). There are conditions also in the 
debentures which must be specifically stated either in the 
debenture certificate or in the debenture deed by which a 
place is mentioned where the debentures are payable. This 
clause is a very necessary clause as otherwise according 
to the ordinary rules of debtors and creditors, the com- 
pany would have as a debtor to find out its creditor 
wherever he may be and pay him the amount due and 
meanwhile keep on paying interest even though the prin- 
cipal remains unpaid through the carelessness of the de- 
benture holder not presenting his debentures for payment 
in time {Fowler v. Midland Electric Corporation for 
Power Distribution, (1917) 1 Ch. 656 C. A.). In other 
cases the company takes power to remit the interest on the 
capital by a cheque to the debenture holders to their 
registered address as the more convenient method for arrang- 
ing payment and the conditions lay down that any loss in 
so sending imder registered cover will fall on the debenture 
holder. The interest on debentures accrues de die in dien 
(Re. Rogers, (1863) 1 Dr. & Sm. 338). Where thfe amount 
due on a debenture is made payable by instalments, the 
usual condition provides that on non-payment of any 
instalment, the company will cancel the debenture and 
forfeit the instalments already paid. This is of course 
subject to this that if there is a winding up petition pend- 
ing before any such instalment is due and payable, the 
debenture holder may withhold payment of his instalmoit 
for the time being to watch the events and for doing so 
will not by reason of his non-payment render his previous 
payment liable to forfeiture or in any other way enf(»ee 
bis rights or security {EUerby’s Claim, (1872) 20 
W. R. 855). 
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Garnishees and Floating Debentures 

If a judgment creditor of ^e company obtains a 
garnishee order on a debt owing to the company, he will 
not get a priority to the floting debenture holders’ security 
if it has attached. This was held on the ground that a 
service of garnishee order nisi did not operate as an as- 
signment in equity or amount to a transfer of the debt 
(Norton v. Yates, (1906) 1 K. B. 112). This principle is 
held to apply even in cases where, after the garnishee 
order absolute is served, the company honestly and with- 
out fraud or collusion, issues debentures for valuable con- 
sideration which attached, the debenture holder would 
prevail (Geisse v. Taylor & Hartland, (19(^) 2 K. B. 658). 
The point is that even though the sheriff has sold the pro- 
perty which he has executed and the money remains in his 
hand, the debenture holder can by taking immediate action 
preserve their security (Be. Opera Ltd., (1891) 3 Ch. 260; 
Taunton v. Sheriff of Warwickshire, (1895) 2 Ch. 319). 
The correct course is that as soon as the debenture holders 
or trustees find that an execution has been put in, they 
should give notice to the sheriff to withdraw, or to the 
debtor not to part with the money to the Garnishor and 
immediately take steps to appoint a receiver and make 
the security a fixed security before the goods are sold and 
money paid out (Davey v. Williamson, (1898) 2 Q. B. 194; 
Evans v. Rival Granite Quarries, (1910) 2 K. B. 979). 
Here the object sought to be achieved is to get the floating 
security of the debenture holder crystallised before the 
sheriff or the garnishor takes advantage of his execution 
by selling the property and obtaining money in payment 
of their claims (Opera Ltd., (1891) 3 Ch. 260, Norton v. 
Yates stated above). The debenture holder must take 
action immediately and crystallise his security as other- 
wise the Court will not set aside the rights of the holder 
of the garnishee order and would make the order urn 
absolute (Evans v. Rival Granite Quarries, (1910) 2 
K. B. 979). 
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Interest on Debentures 

The debenture deeds always provide for the payment 
of interest at a certain rate and at fixed interests, failing 
which the conunon law rule of no interest being payable 
on a debt unless expressly agreed will apply. We have 
already seen above that failing the mention of a place of 
payment, the company would have to pay interest to the 
holder at bis place. Sometimes, though rarely, interest is 
by special contract made payable only out of profits. 
These are called “ income bonds ” and in their case nothing 
can be taken to the reserve fund until all interest due is 
paid {HesUyp v. Paraguay C. Ry., (1910) 54 iSol. J. 234). 



CHAPTER XV 


Banking Companies 

The Indian Companies (Amendment) Act, 1936, deals 
with Banking Companies specifically in a special compart- 
ment of the Act, viz., Part XA owing to “the peculiar 
nature of the business and the different interests which 
require protection.” The sections under this part aim at the 
protection of depositors and also provide against the 
launching of mushroom banking companies with inade- 
quate finance, restriction of banking companies as far as 
possible to banking transactions only, ensuring of the 
maintenance of the proper reserve fund with proper cash 
reserve, restrictions on granting of loans to officers including 
directors and auditors, providing of protection to the banks 
themselves in the nature of moratorium, prevention of 
managing agencies in the organisation of banking companies, 
etc. 

The Act has boldly defined in some detail the “ Banking 
Ck)mpany ” and within the fold of the said definition has 
extensively enumerated the various functions which such 
banking companies can perform as given hereunder. 

Definition 

A ‘Banking Company’ means a company which 
carries on as its principal business the accepting of deposits 
of money on current account or otherwise, subject to with- 
drawal by cheque, draft or order, notwithstanding that it 
engages in addition in any one or more of the following 
forms of business, namely : — 

(1) the borrowing, raising or taking up of money; 
the lending or advancing of money either upon 
or without security; the drawing, making, 
accepting, discounting, buying, selling, coUeding 
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and dealing in bills of exchange, hoondees, pro- 
missory notes, coupons, drafts, bills of lading, 
railway receipts, warrants, debentures, certi- 
ficates, scrips and other instruments, and secu- 
rities whether transferable or negotiable or not; 
the granting and issuing of letters of credit, 
travellers cheques and circular notes; the buying, 
selling and dealing in bullion and specie; the 
buying and selling of foreign exchange including 
foreign bank notes; the acquiring, holding, 
issuing on commission, underwriting and dealing 
in stock, funds, shares, debentures, debenture 
stock, bonds, obligations, securities and invest- 
ments of all kinds; the purchasing and setting 
of bonds, scrips or other forms of securities on 
behalf of constituents or others; the negotiating 
of loans and advances; the receiving of all kinds 
of bonds, scrips or valuables on deposit, or safe 
custody or otherwise; the collecting and trans- 
mitting of money and securities; 

(2) acting as agents for Governments or local 
authorities or for any other person or persons; 
the carrying on of agency business or any des- 
cription other than the business of a managing 
agent including the power to act as attorneys 
and to give discharges and receipts. 

(5) contracting for public and private loans and 
negotiating and issuing the same; 

(4) the promoting, effecting, insuring, guaranteeing, 
underwriting, participating in managing and 
carrying out of any issue, public or private, of 
State, Municipal or other loans or of shares, 
stock, debentures, or debenture stock of any 
company, corporation or association and the 
lending of money for the purpose of any such 
issue; 

(6) carrying on and transacting every kind of 
guarantee and indemnity business; 
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(6) promoting or financing or assisting in promoting 
or financing any business undertaking or indus- 
try, either existing or new, and developing or 
forming the same either through the instru- 
mentality of syndicates or otherwise; 

(7) acquisition by purchase, lease, exchange, hire or 
otherwise of any property immoveable and any 
rights or privileges which the company may 
think necessary or convenient to acquire or the 
acquisition of which in the opinion of the com- 
pany is likely to facilitate the realisation of any 
securities held by the company or to pre- 
vent or diminish any apprehended loss or 
UabUity; 

(8) managing, selling and realising all property 
moveable and immoveable which may come into 
the possession of the company in satisfaction 
or part satisfaction of any of its daims; 

(9) acquiring and holding and generally dealing 
with any property and any right, title or interest 
in every property moveable or immoveable 
which may form part of the security for any 
loans or advance or which may be connected 
with any such security; 

(10) undertaking and executing trusts; 

(11) undertaking the administration of estates as 
executor, trustee or otherwise; 

(12) taking or otherwise acquiring and holding shares 
in any other company having objects similar to 
those of the company; 

(IS) establishing and supporting or aiding in the 
establishment and support of associations, insti- 
tutions, funds, trusts, and conveniences calcula- 
ted to benefit employees or ex-employees of the 
company or the dependents or connections of 
such persons; granting pensions and allowances 
and making payments towards insurance; subs- 
cribing to or guaranteeing moneys for charitable 
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or benevalerU objects or for any exhibition or 
for any pubUc, general or useful object; 

( 14 ) the acgvdsition, construction, maintenance and 
alteration of any buildings or works necessary 
or convenient for the purposes of the company; 

(16) selling, improving, managing, developing, ex- 
changing, leasing, mortgaging, disposing of or 
turning into account or otherwise dealing with 
aU or any part of the property and rights of the 
company; 

(16) acquiring and undertaking the whole or any 
part of the business of any person or company, 
when such business is of a nature enumerated or 
described in this section; 

(17) doing aU such other things as are incidental or 
conducive to the promotion or advancement of 
the business of the company. (S. ^7 F). 

No Company which is formed after the commence- 
ment of the Indian Companies (Amendment) Act of 19S6 
for the purpose of carrying on business as a banking com- 
pany or which uses as part of the name under which it 
proposes to carry on business the word “ Bank,” " Banker** 
or “ Banking,” shaU be registered under the Act unless its 
Memorandum limits the objects of the company within the 
folds of the above definition. The Act goes further and lays 
down that no banking company whether Incorporated in or 
outside British fndia shall after the expiry of two ydars 
from the commencement of the Indian Companies (Amend- 
ment) Act of 1936, carry on any form of business other 
than those specified in the above definition. Provided that 
the Governor-General in Council may by notification in the 
Gazette of India, specify in addition .to the businesses set 
forth in the said definition other forms of business which it 
may be lawful under this section for a banking company to 
engage in (S. 977 G). Thus for aU banking companies two 
years limit is given within which they have to adjust their 
position to fall within the definition of the Act. The other 
provision is that after the exfdry of two years from the 
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commencement of the Act a banking company cannot 
employ or be managed by a managing agent other than a 
banking company for the management of the company. 
(S. S77 H). Thus the managing agency is prohibited in 
case of banking companies with the above exception. The 
other requirement is that a banking company, after the 
commencement of the said Act, cannot commence unless 
shares have been allotted by it to an amount sufficient to 
yield a sum of at least Rs. 50,000 as working capital and 
unless a declaration duly verified by affidavits signed by the 
directors and managers that stich a sum has been received 
by way of paid-up capital has been filed with the Registrar. 
(S. S77 I). A banking company is now prohibited from 
mortgaging or charging its unpaid capital and if such a 
charge is created, the same is declared to be void. 
(S. 277 J). Every banking company after the commence- 
ment of the Act must create, out of the profits declared each 
year, a reserve fund before any dividend is declared by 
transferring from profits a sum equivalent to not less than 
20 per cent, of such profits to the reserve fund untU the 
amount of the reserve fund is equal to the paid-up capital. 
The amount standing to the reserve fund of a banking com- 
pany is to be invested in government securities or any 
securities mentioned or referred to in Section 20 of the 
Indian Trustees Act, 1882 or can be deposited in a special 
account to he opened by the company for the purpose in a 
scheduled bank. This provision as to investment of reserve 
fund does not apply to a banking company incorporated 
before the commencement of the Indian Companies 
(Amendment) Act of 1936 tUl after the expiry of two years 
from the commencement of the said Act (S. 277 K). 
Over and above this all banking companies in India must 
maintain by way of cash reserve a sum equivalent to at 
least 1^ per cent of time Uabikty and 6 per cent of the 
demand Utd>ility of such companies and must file with the 
registrar before the 10th day of every month a statement 
of the amount so held on the Friday of each week of the 
preceding month with particulars of the demand liabilities 
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of each such day. This requirement, however, is not to 
apply to scheduled bank as defined in Sec. i(e) of She 
Reserve Bank of India Act, 1934, which is dealt with a 
little later in this chapter. In case any defatdt is made 
in connection with ‘qiaintenance of a cash reserve, the 
directors and officers knowingly and wilfvlly a party to 
the default are liable to a fine not exceeding five hundred 
rupees for every day during which the default continues 
and in case of default as to the filing of the statement 
with the registrar to a fine not exceeding one hundred 
rupees for every day during which the default continues 
(Sec. S77L). A banking company is also prohibited from 
forming or holding the shares in any subsidiary company 
except its own subsidiary formed for the purpose of under- 
taking and executing trusts, undertaking the administra- 
tion of estates as Executors and Trustees or otherwise and 
such other purpose as set forth in the definition of a 
banking company under the Act. (Sec. 377M). 

In the case of banking companies which are temporarily 
unable to meet their obligations the Court has power to- 
make an order staying the commencement or continuance 
of actions and proceedings against it for a fixed periodr 
of time on terms and conditions as the Court may fkirih 
fit. This is done with a view to protect a banking company 
against an unexpected run in times of difificulties. This 
of course is to be done after proper investigation is made 
by the registrar as to the financial condition of the bank 
after examining the books and documents and reported on 
to the Court (Sec. S77N). 

RESERVE BANK OF INDIA 

It is an item of great satisfaction that at last the 
Reserve Bank of India Act of 1934 has been passed by onr 
Legislative Assembly and India has now a Ctmiaral Reserve 
Bank functioning on most modem lines side by side with 
similar institutions in other important centra of tiie world. 
There may be points on which differences of oiunion must 
prevail in connection with le^slation of this character, 
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but generally speaking, the Bill as framed is satisfactory, 
except perhaps on the question of fixation of exchange 
ratio on which public opinion is very sharply divided. It 
is proposed to clarify here in simple language the salient 
points as laid down by this important enactment, because 
to all of us in India the Reserve Bank is the most import- 
ant financial institution of the country. 

WHAT IS A CENTRAL BANK 

While proceeding to deal with our subject it is best 
that we should have a correct perception as to exactly 
what a central bank is expected to represent by that 
denomination. A central bank as it has come to be known 
in every important centre of the world is the principal 
bank of the country to which are assigned principally 
the following functions : — 

(1) To act as a depository of the Government cash balsmces 

and as its financial agent and treasurer in general. 

(2) To manage, supervise and direct the currency of the 

country and to maintain the currency reserve. 

(3) As the treasurer or cashier of the State to manage 

different remittances of the Government and to act 

generally as a banker of the Government. 

(4) To manage the public debts of the country. 

According to our Central Banking Commission 
(Majority) Report, 1931 ; — “ The two principal tasks of 
the Reserve Bank will be to maintain the international 
value of the rupee and to control the credit situation in 
India, which would include the rate of interest at which 
credit would be available to trade and industry.” 

The other peculiarity is that the central bank is not 
expected generally to do commercial business, or to compete 
with commercial banks, but generally to act as bankers’ 
bank, i.e., keep accounts of all the principal banks in the 
country and help them with finances whenever necessary. 

Happily the Central Banking Commission is unanimous 
on this point when they state that : — We ag^ee that the 
Reserve Bank should not ordinarily compete with commer- 
cial banks for profit.” 
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A central bank not only manages the currency re- 
serve of the state, but also controls the reserves of -Uiese 
commercial banks, with the result that they can manipulate 
the currency in the interest of the country’s credit on the 
market by tightening the money market by appropriate 
operations, wherever so desired, by reducing the supply of 
cash held by the commercial banks. In their valuable 
work entitled “ Central Bank ” Kisch and Elkin observe; 

“ The central bank of a country stands in a special relation- 
ship to the Government, seeing that by its discount policy 
and the subsequent reactions on credit, gold reserves and 
note issues. It controls the amount of purchasing power 
available, and is thus responsible for safeguarding the 
currency standard established by law.” 

A SHAREHOLDER’S BANK 

After thoroughly overhauling the question whether our 
central bank should be a shareholders’ bank or a State 
Bank, the Legislative Assembly has decided in favour of 
the former. Personally we submit that it is a correct deci- 
sion in spite of the fact that there was a certain section 
opposed to our central bank being a shareholders’ bank. 
The reason is that in all the important centres of the 
world, central banks are generally shareholders’ banks, 
because experience has proved that otherwise the central 
bank might be overshadowed by the influence of the state 
and the political parties in power, instead of functioning 
as an independent institution, as far as it can, imder the 
circumstances that it has to manage the country’s currency 
and to act as a banker to the Government. To a certain 
extent no doubt Government influence must prevail in 
coimection with the central banking institutions as in 
every part of the world, but expert opinion is almost 
unanimous on the point that undue interference by the 
state can only be most efficaciously avoided by maMng the 
bank an independent organisation, pving such spedfic and 
limited powers to the state as may be considered essential 
under the peculiar circumstances by which thesf Institu- 
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tions are surrounded. To achieve this, state-ownership 
should be avoided as far as possible in our opinion, 
because otherwise such ownership affords “ A facile pretext 
for the exercise of Government pressure.” Our central 
bank under shareholders’ ownership functions as a joint 
stock company under a special Act of the Assembly with 
the original capital of five crores of rupees divided into 
shares of Rs. 100 each, which are fully paid. Arrangements 
are made to maintain separate registers of shareholders at 
Bombay, Calcutta, Delhi, Madras and Rangoon and a 
separate issue of shares has been made in each of the areas 
served by these registers. The object of fixing the areas 
and the register happens to be to enable the election of re- 
presentative directors from each of these centres as we shall 
see a little later. 


THE SHAREHOLDER 

As to who should be entitled to purchase shares in 
our Reserve Bank and be registered in that capacity, 
the Act lays down that no person who is not domiciled in 
India and is not either an Indian subject of His Majesty 
or the subject of a state in India or a British subject 
ordinarily resident in India and domiciled in the United 
Elingdom shall be a shareholder. 

With reference to British subjects of the Dominions, 
a r^triction is laid down, viz., that such a subject shall 
not be a shareholder in case the Government of that 
dominion discriminates in any way against Indian subjects 
of His Majesty. Besides this, a company registered imder 
the Indian Companies Act of 1913 or a Society registered 
under the Co-operative Societies Act of 1912 or tmder 
any other law for the time being in force in British 
India relating to Co-operative Societies or a Scheduled 
Bank, a Corporation or a company incorporated by or 
under the Act of Parliament can be a shareholder. In 
case of companies and similar institutions re^stered in 
the dominions under the British Crown, the same oondition 
as to discrimination in the case cited above is imposed. 
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The share capital of course can be increased or reduced 
on the recommendation of the central board with the 
previous sanction of the Governor General. The sale or 
allotment of shares at different centres is also regulated 
according to the importance of each province and thus 
the shares to the nominal value may be allotted as 
follows : — 


Bombay Register 
Calcutta Register 
Delhi Register 
Madras Register 
Rangoon Register 


1 , 40 ^^ 

1.40.00. 000 

1.15.00. 000 

70.00. 000 

30.00. 000 


A provision is made that if at one centre like Delhi 
applications for shares for lesser value are received, they 
will be distributed to the other two, viz., Bombay and 
Calcutta registers in equal proportion. 


THE MANAGEMENT 


The management of the Bank shall be under the super- 
vision and control of (1) The central board of directors and 
(2) local boards. 

The central board of management shall be made up 
of the governor and two deputy governors, four directors 
to be nominated by the Governor-General in Council, 
eight directors to be elected on behalf of the shareholders 
as two for Bombay, two for Calcutta, two for Delhi, one 
for Madras and one for Rangoon and in addition to this 
one Government oflScial is to be the director as nominated 
by the Governor-General in Coimcil. The governor and 
the deputy governors are full time officers. 

The central board directors for each of the above 
areas are to be elected or selected by the directors of 
the local boards of each centre soon after the elections 
of the local board are complete, from among themselves, 
to represent the shareholders on the Register for the area 
for which these local boards are constituted, on the central 
board. 

The local board is to be constituted of five members 
elected from among themselves by the ^areholdars who are 
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registered on the register for that area and qualified 
to vote and not more than three members nominated by 
the central board from among the shareholders re^ster, 
on the re^ster for that area, who may be nominated at 
any time. These local boards are to be constituted for 
each of the five areas as stated above, where separate 
registers are to be maintained. In connection with nomi- 
nated directors on the local board, the central board is 
expected in the exercise of their power of nomination to 
aim at securing the representation of territorial or economic 
interests which are not already represented through the 
course of election, particularly the representation of agri- 
cultural interest and those of co-operation banks. As to 
the voting power it is provided that a shareholder who has 
been on the register for the area concerned for a period 
of not less than six months, ending with the date of the 
election, shall have one vote for every five shares subject to 
a maximum of ten votes. Thus voting power may be 
exercised either personally or by proxies appointed on 
each occasion, the proxy being always a brother share- 
holder entitled to vote at the election and should not be 
an employee of the bank. This particular clause thus 
discomages the use of proxies by bank officers at the time 
of similar elections, as in case of our joint stock banks. 
The local board will have the power to advise the central 
board on such matters as may be generally or specifically 
referred to it and to perform such duties as the central 
board may by regulations delegate to it. 

DISQUALIFICATION OF A DIRECTOR 

The Act lays down that the following shall not be 
members of a local board, viz., (1) A salaried Govern- 
ment official or a salaried official of a ruling State in India. 
(2) A person adjudicated an insolvent or who has suspended 
payment or has compounded with his creditors, (3) a 
lunatic or a person of unsound mind, (4) an officer or 
employee of any bank and, (6) a director of any bank, 
except a bank which is a society re^stered or deemed to 
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be registered under the Co-operative Societies Act, 1912 
or similar law as to Co-operative Societies in British India. 

The directors as well as the Governor and Deputy 
Governors are removable from offices by the Governor- 
General in Council, except that in case of elected directors 
and the directors nominated, the power of removal can 
only be exercised on a resolution passed by tbe central 
board by a majority consisting of not less than nine 
directors. The share qualification of directors is the 
holding of unencumbered shares of the Reserve Bank of 
a nominal value of not less than Rs. 5,000. This 
qualification must be acquired at any time after six months 
from the date of his election or nomination, otherwise 
his place would be vacant. Even if he ceases to hold 
these shares at any time the result would be the same. He 
would be also disqualified in case he absents himself for 
three consecutive meetings of the cmitral board without 
the consent of the Governor-General in Council. The 
same disqualification would apply to the members of the 
local boards. The directors of course can resi^ their 
offices, the difference being that the central board directors 
must address their resignation to the Governor-General in 
Council, whereas the local board offices may be resigned by 
a resignation addressed to the Central Board. 

GENERAL MEETINGS 

The general meeting of the shareholders is to ^ 
held annually at any of the offices of the bank within six 
weeks from the date on which the annual accounts of 
the bank are closed, provided that these meetings shall not 
be held consecutively on two occasions at any one place. 
The meetings, of course are to be convened by the central 
board. Here the shareholders are given power to discuss 
the fto mial accounts as well as the report of tiie central 
board and the auditors on the working of tiie bank and 
the annual balance sheet and accounts respectively. The 
voting power is the same as in case of election of (hrectors, 
proxies being used on demand of a poll. 
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THE BUSINESS OF THE BANK 

The business of the bank will be naturally divided 
into two separate compartments, one being that of note 
issue commonly known as “ central banking functions ” 
and the other is its banking business proper. 

CENTRAL BANKING FUNCTIONS 

In connection with central banking functions the most 
important naturally is the right to issue bank notes which 
is a monopoly right in the hands of the Reserve 
Bank. The Indian Government has naturally ceased to 
issue notes having transferred the whole function to this 
bank. The Issue Department functions as a separate and 
distinct department from the banking department as in 
case of the Bank of England and other similar banks 
and the assets of the issue department are not subject to 
any liability other than the liability of the Issue Depart- 
ment. The Issue Department liability will constitute a 
total amount made up of the currency notes of the Govern- 
ment of India and the bank notes for the time being in 
circulation. This is because on the date that Chapter 
Three of this Act came into force, the Issue Department 
of the Reserve Bank took over from the Indian Government 
the liability for all currency notes of the Government of 
India in circulation and in return the Government of 
India transferred to the Issue Department of the said bank 
gold coins, gold bullion, sterling securities, rupee coins and 
rupee securities to the aggregate value equal to the total 
of the liabilities transferred by the Indian Government 
in connection with its notes in circulation. The require- 
ment is that, of the total amount of assets held as such 
security against notes, there shall be at least two-fifths 
of the total value made up of gold coins, gold bullions 
and sterling securities, and that, the amount of gold 
coins and gold bullion must not at any time be less than 
40 crores of rupees in value. The remaining assets are 
to be held in rupee coins, Government of India rupee 
securities of any maturity and such bills of exchange 
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and promissory notes payable in British India as are 
eligible for purchase by the bank \mder the Act. Here 
the further provision is that the amount held in the (Jovem- 
ment of India rupee securities must not at any time exceed 
one-fourth of the total amount of the assets of 50 crores 
of rupees, whichever amount is greater or with the previous 
sanction of the Governor-General in Council such amount 
plus the sum of 10 crores of rupees. In connection with 
the valuation of these securities it is further provided 
that gold coins and gold bullion shall be valued at 8.47512 
grains of fine gold per rupee, rupee coin shall be valued at 
its face value and the securities are to be valued at the 
market rate for the time being obtaining. Of this gold 
coin and gold bullions held as assets against note issue, 
not less than 17|20th shall be held in British India and 
such holding must be in the custody of the bank or its 
agencies. Details are given as to what form of sterling 
securities may be held as part of these assets against the 
note issue in the Act. 

The Bank must issue rupee coins on demand in 
exchange for bank notes and currency notes of the Govern- 
ment of India and must issue currency notes or bank notes 
on demand in exchange for coins which are legal tender 
under the Indian Coinage Act, 1906. 

Besides this, the much debated Sections 40 and 41 
threw an obligation on the bank to purchase ahd sell 
sterling for immediate delivery in London at a ratio not 
below Ish. 5d. and 49|64th of a penny for a rupee and 
Ish. 6d. and 3|6th of a penny for a rupee, the only protec- 
tion being that no person is entitled to demand to sell to 
the bank an amount of sterling less than £10,000|- and 
that no person shall be entitled to receive payment imless 
the bank is satisfied that the payment of the sterling in 
London has been made. 

There are to be a number of banks in India which are 
given in Second Schedule to the Act, which are to be 
known as “ Scheduled Banks,” which banks must mai ntain 
with the reserve bank a balance which must not be 1«» 
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at the close of any day than five per cent, of the “ demand 
liabilities,” and two per cent, of “ time liabilities,” of each 
of such bank in India. These liabilities for the purpose 
of calculation would not include the paid-up capital or 
reserves, or any credit balances in the profit and loss 
accoimt of the bank, or the amount of any loan taken 
from the Reserve Bank. Managers of these Scheduled 
Banks have thus to send a return showing their position 
in connection with these liabilities at the close of business 
on each Friday and in case such Friday happens to be 
a public holiday under the Negotiable Instrument 
Act at the close of business on the preceding working 
day. 


THE FUNCTION AS THE BANKER OF THE 
GOVERNMENT 

The bank is given the privilege of acting as a banker 
of the Government and is to have under its exchange and 
management the provincial revenues on condition that 
may be agreed, together with all money remittances and 
exchange in banking transactions in India. All cash 
balances of the Government are to be in deposit free of 
interest with the bank. This is subject to the fact that 
where the bank has no branches or agencies, the Govern- 
ment is free to hold such balances, at such places as they 
may require. The design and form of notes must be 
according to the approval of the Government of India and 
as to the note issue, is to be the monopoly of the bank. 
No person other than the bank can in British India draw, 
accept, make or issue any bills of exchange, hirndi, 
promissory note or engagement for payment of money 
payable to bearer on demand or borrow, owe or take up 
any sum or sums of money of bills, hundis, or notes 
payable to bearer on demand from any such person. From 
this regulation, cheques or drafts including hundis payable 
to bearer on demand and drawn on persons or against a 
banker, shroff or agent are excluded. Any violation of 
this rule is punishable with a fine. 
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BANKING BUSINESS OF THE RESERVE BANK 

(1) The bank can receive money on deposit without 
interest from any person, bank, government, etc. 

(2) It can discount or purchase bill of exchange and 
promissory notes drawn on and payable in India which 
arises out of bona fide commercial or trade transactions, 
the condition here being that they must bear at least two 
or more good signatures, one of which must be that of a 
Scheduled Bank, and that they must mature within 90 
days from the date of purchase or re-discount exclusive 
of the days of grace. 

(3) It can make similar purchase, sale and re-discount 
of bills of exchange and promissory notes imder similar 
conditions bearing at least two good signatures of which 
one must be either of a scheduled bank or a provincial 
co-operative bank and which has been drawn or issued 
for the purpose of financing seasonal agricultural opera- 
tions or marketing of crops and maturing within nine 
months from the date of purchase or re-discmmt exclusive 
of the days of grace. Similar purchase and re-discount of 
bills and promissory notes, with at least the signature 
of a scheduled bank imder similar conditions, which are 
issued or drawn for holding or trading in securities of 
Governments of India, or a local Government, or that of 
States in India, as may be specified by the Indian Govern- 
ment on recommendation of central board, these hills to 
mature within 90 days from the days of purchase or re- 
discount excluding days of grace. 

(4) It can purchase and sell to scheduled banks of 
sterling in amounts not less than Rs. 1,00,000. 

(5) It can purchase and sell and re-discount of bills of 
exchange including treasury bills drawn in the United 
Kingdom maturing within 90 days from the date of 
purchase. Those transactions if made in India must be 
through a scheduled bank. 

(6) It can keep balances with banks in the United 
Kingdom. 

(7) It can make loans and advances eitiier to ^tes in 
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India and provincial co-operative banks against securities 
as laid down by the Act, viz., the recognised Trust Secu- 
rities for Investment by Trustees, Gold or Silver or 
documents of title of same, bills and promissory notes 
eligible for purchase by the bank, promissory notes of 
Scheduled banks, provincial co-operative banks which are 
supported by documents of title to goods and which 
were assigned or pledged to such banks as security for a 
cash credit or overdraft granted for bona fide commercial, 
or trade transaction or for the purpose of financing 
seasonal agricultural operations or marketing of crops. 

(8) It can grant loans to Governor-General in Cotmcil 
and other Local Governments for the purpose of manage- 
ment of provincial revenues, etc. 

(9) It can issue Bank Post Bills and demand drafts 
payable in their own offices. 

(10) It can have dealings in purchase and sales of 
Government securities with certain reservations. 

(11) It can take moneys, valuables and securities in 
safe custody. 

(12) It can act as an agent for the Secretary of State, 
Governor-General in Council or the Local Government or 
of any State in India in connection with specific businesses 
such as purchase and sale of gold or silver, bills of 
exchange, securities, collection of proceeds whether princi- 
pal, interest or dividends of securities or shares and 
remittances of same by Bills in India or elsewhere. 

(13) It can manage public debt. 

(14) It can deal in purchase and sale of gold coins and 
bullion on its own account. 

(15) It can open an account with or make an agreement 
with any bank which is the principal currency authority 
of any country under the law for the time being in force 
in that country or any international bank formed by such 
banks. It may invest funds of the bank in the shares of 
any such international bank. 

(16) It is allowed to borrow money for a 
period not exceeding one month for the purpose of its 
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business and may give security for such money. Here the 
loan must be taken either from one of the schedule banks 
or from a bank outside India which is the principal currency 
authority of that country. The restriction here is that 
the total amount of such borrowings shall not in any case 
exceed the amoimt of the share capital of the bank. 

(17) It can make and issue its own notes as autiio- 
rised by the Act. 

PROFITS AND ACCOUNTS OF THE BANK 

It is here laid down that after providing from 
the profits of the bank, for all bad and doubtful debts 
and depreciation of assets and contributions to the staff 
and super-annuation funds, cumulative dividend not 
exceeding five per cent, per annum can be paid by the bank 
on the shares issued by it. As to an additional dividend 
over this maximum of five per cent, the Act had provided a 
gradation in Schedule IV according to the terms of 
which same may be paid. The balance after payment 
of such dividends is to be paid to the Govermnent of 
India. It is further provided here that in care if at any 
time, the reserve fund of the bank is le^ its share 
capital at least 50 lacs of rupees of whiQh surplus which 
goes to the Government should be transferred to the 
Reserve Bank Fund and where the sa^ surplus is less than 
50 lacs, the whole of it will be transferred to the said fimd. 

) I 

This means that the Act contemplates the creation of a 
reserve fund out of profits at .least equivalent to its share 
capital and for that purpose the surplus which would 
otherwise go to tiie Government is to be taxed to the 
extent of at lei^. 50 lacs of rupees annually until this 
objective is acbie^^. The bank is exempted from paying 
income-tax or super-tax on any of its incomes, profits or 
gains. The obligation is also thrown on the bank to 
publish from time to time its standard rate for purchadng 
or re-discounting bills of exchange or other commerdal 
paper which it is authorised to deal in. The usual provi- 
sions as to auditors is also inserted who are not to leas 

I rV;. 
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than two. Those auditors are to be elected at general 
' meetings by the shareholders and as usual a director or 
officer of the bank is declared not eligible for this position, 
the first auditors being appointed by the central board. 
The Governor-General in Council, i.e., the Government of 
India can appoint special auditors, if they so require, to 
examine and report upon the accounts of the bank. The 
duties of those auditors are more or less on the same footing 
as that of the joint stock company auditors and their 
powers are laid down on similar lines. 

The bank has to publish weekly accounts of its issue 
department and banking department in a form set out in 
Schedule V on more or less the same basis as in the case of 
Bank of England. 

AGRICULTURAL CREDIT DEPARTMENT 

The bank has also to maintain an agricultural credit 
department where the expert staff has to study all questions 
of agricultural credit and will be available for consultation 
by the Government of India, Local Governments, provincial 
co-operative banks and other banking organisations. 
They are also expected to co-ordinate the operations of 
the bank in connection with agricultural credit and its 
relations with provincial co-operative banks and any other 
banks or organisations engaged in the business of 
agricultural credit. 

EXTENSIONS OF THE ACT 

A special section throws a duty on the bank to make 
a report at the earliest practicable date and in any case 
within three years from the date on which Chapter Four 
of the Act comes into force, to the Government of India 
embracing proposals if it thinks fit for legislation with a 
view to the extension of the provisions of the Reserve 
Bank Act as to the addition in the number of the Scheduled 
Banks of persons and banks not included in same and as 
to improvement of the machinery for dealing with 
agricultural finance and matters affecting a closer connec- 
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lion between agricultural enterprise and the operations of 
the bank. The bank is also to report to the Govemmenti 
of India its views when it is of opinion, that the international 
monetary position had become sufficiently clear and stable 
in order to make it possible to determine what will be 
suitable as a permanent basis for the Indian monetary 
system and to frame permanent measures for a monetary 
system. Thus a provision is clearly made for reports in 
the right direction for improvement and advancement in 
connection with this most important banking institution of 
our country. 
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The following is a statement of the affairs of the Reserve Bank of India, as on May 3, 1935. 

BANKING DEPARTMENT 

LiabUjItibs Assets 
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THE DIPERIAL BANK OF INDIA 

The Imperial Bank of India was founded in the year 
1921 under a special Act of the Legislative Assembly called 
“ The Imperial Bank of India Act of 1920.” Since the 
formation of the Reserve Bank of India under the Reserve 
Bank of India Act of 1934, the Imperial Bank of India Act 
had to be amended in various particulars in the year 1934. 
The original Act of 1920 was passed with a view to 
amalgamate the three Presidency banks of Bombay, Bengal 
and Madras and bring into existence one Central Institu- 
tion for India around which all the joint stock and other 
banks should cluster. In old days each Presidency had 
its separate Central Banking Institution, as India had not 
sufficiently developed in Inter-Provincial trade and Inter- 
Provincial finance, as the means of communication and 
transport were not as advanced as they had become at the 
date of passing of the Imperial Bank of India Act. By the 
year 1920 the country had sufficiently advanced to claim 
that one large bank for all India, instead of one in each of 
the Presidencies, should be established' having branches all 
over the country and with principal offices at the three 
important centres of Bombay, Calcutta and Madras. The 
best method of bringing about such an institution was 
naturally the amalgamation of the three principal banks. 
This amalgamation had one other objective, viz., the 
prevention of the amalgamated banking units of England 
from opening branches in this country and obtaining a 
footing which would be a menace to Indian banking. 

India has been long burdened with a large number of 
outside banks, commanding a virtual monopoly of the 
exchange business, as well as controlling a large proportion 
of the deposit business of the country. As these banks 
have their head offices and board of directors located outside 
the country, it was increasingly felt that a powerful Indian 
bank imder predominantly Indian directorate, with capital 
held by Indian shareholders, run in a large measure by 
Indian officers, was a necessity. This aspiration was sought 
to be answered by the amalgamation of the three prendency 
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banks into one gigantic unit in the year 1920 in tbe form 
of the Imperial Bank of India, controlling Indian commer- 
cial banking business all over the country through the 
help of a large numter of branches at all important centres. 

Though at the time the constitution was drafted on 
the footing of a joint stock bank, the objective was that 
the bank should occupy the important position of the 
banker of the Government of India and control as such 
the rates of interest on the money market. This function 
the old Imperial Bank performed to great satisfaction, but 
owing to the fact that it had not the control of the issue 
of currency and various other factors, it could not function 
satisfactorily as a central banking institution as it is 
expected to function under modem conditions. Thus when 
the Reserve Bank of India Act was passed with a view to 
provide for India a central bank in the real sense of the 
term, the Imperial Bank Act had to be amended in various 
particulars in the year 1934, the main object of amendment 
being to remove certain restrictions which had to be hither- 
to imposed as the bank had the monopoly of acting as the 
banker of the Government and handle the State money and 
public accounts. As these functions were transferred to the 
Reserve Bank on its inauguration, naturally many of these 
restrictions had to be removed, though it could not be 
placed on the same footing as an ordinary joint stock bank 
happens to be, because under the new arrangement, though 
the Imperial Bank ceases to be the Banker of the Govern- 
ment of India, it has been, by a special agreement between 
it and the Reserve Bank of India, appointed as the Sole 
Agent of the latter bank at all places in British India 
where the Imperial Bank had branches at the commence- 
ment of the Reserve Bank of India Act and where no 
branch of the Banking department of the Reserve Ba^ 
happens to be located. We shall deal with this agreement 
in detail a little later. 

BANK’S CONSTITUTION 
The capital of the three Presidency banks was made 
up of Rs. 3,76,00,000 in shares of Rs. ^ eadi futiy 
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subscribed. The additional capital authorised was 
Rs. 7,50,00,000 also in shares of Rs. 500 each of which 
Rs. 125 has been called-up making in all the present 
capital of the Imperial Bank at Rs. 11,25,00,000 of which 
Rs. 5,62,50,000 has been paid-up. The Bank is authorised 
under the Act to have what are known as local head 
offices at Calcutta, Bombay and Madras. It has also a 
branch oflBce in London which is now under the new 
Amended Act of 1934, permitted to open cash credits 
or keep cash accounts for or receive deposits from any 
person without restraint. Under the old Act it was not so 
but Section 9 of the old Act which placed a restraint in 
this direction has now been repealed. Further, the bank 
is allowed under agreement with the Reserve Bank of India 
to pay, receive, collect and remit money, bullion and 
securities as agent for the Reserve Bank of India on behalf 
of the Government and to undertake and transact any 
other business which the Reserve Bank of India may from 
time to time entrust to the bank. The old Act also made 
it compulsory for the bank to establish and maintain not 
less than 100 new branches of which at least one-fourth 
had to be established at places such as the Governor- 
General in Council may direct. This compulsion has now 
been removed and it is now left optional for the bank to 
maintain branches or agencies at its discretion at places 
where they were in existence in connection with Presidency 
banks or in other places where the bank deems 
advantageous for its own interest and the bank is also 
given the full liberty to discontinue any branch or agency 
if it so desires. The bank is also given the permission in 
Section 13 to enter into negotiations with the sanction of 
the Governor-General in Council, for purchase and taking 
over the business, including the capital assets and liabilities 
of any banking company carrying on business in India or 
elsewhere, of which the capital is divided into shares and 
may pay the consideration for such purchases either in 
cash, or by the allolment of shares in the capital of the 
bank, or partly in one and partly in other of these ways 
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and may (subject to the provisions of this Act relating to 
the increase of capital) for the purpose of any such allot- 
ment of shares, increase capital of the bank by the issue 
of such number of shares as may be determined on by the 
bank. Any business so purchased must after the purchase 
be carried on subject to the provisions of the Act. The 
bank may either alone, or co-jointly with other persons, 
for the purpose of averting the winding-up of any company 
having a share capital which is expressed in rupees in its 
memorandum of association or of any society registered 
under the Co-operative Societies Act of 1912, or any other 
law for the time being in force in British India relating 
to co-operative societies or where any such company or 
society is being wound-up, of facilitating the winding-up, 
advance or lend money to or upon a cash credit in favour 
of such company or society or the liquidators thereof, as 
the case may be, for any of such company or society. 
Thus the power of the Imperial Bank to come in and help 
a company which has come into financial difficulties in 
various ways if it so desires and as it has done on previous 
occasions to great public advantage, has been maintained 
in tact and unaffected. 

BOARDS OF MANAGEMENT 

The control of the bank is vested into two boards of 
management (1) the central board and (2) the local 
board. The general superintendence of the affairs and 
business of the bank is entrusted to a central board of 
directors, who are authorised to exercise all powers and 
do all such acts and things as may be exercised or done 
by the bank and are not expressly directed or required by 
this Act to be done by the bank in general meeting. The 
local board are to be established at Calcutta, Madras and 
Bombay and at such other places in British India as tiie 
central board may determine. The sanction of the 
Governor-General in Council in this connection which wm 
compulsory under the old Act is now not nec^sary. The 
other alternative is that instead of being called Governors, 
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the members of both the central and local boards will 
now be known as directors. 

CONSTITUTION OF CENTRAL BOARD AND 
POWERS TO MAKE BYE-LAWS 

Sec. 26. (1). The Central Board shall consist of the following 
Directors, namely : — 

(i) the presidents and vice-presidents of the Local Boards 
established by this Act; 

(n) one person to be elected from amongst themselves by 
the members of each Local Board established by this 
Act ; 

(m) a Managing Director who shall be appointed by the 
Central Board for a period not exceeding five years 
on such terms as the Central Board may direct, and 
may be continued in his appointment by the Central 
Board for such further periods not exceeding five years 
in each case as the Central Board thinks fit; 

(tv) such number of persons not exceeding two and not 
being officers of the Government as may be nominated 
by the Governor-General in Council. Such persons 
shall hold office for one year but may be re-nominated; 

(v) a Deputy Managing Director who shall be appointed 
by the Central Board; 

(vi) the secretaries of the Local Boards established by this 
Act; and 

(vu) if any Local Board is hereafter established under this 
Act, such number of persons to represent it as the 
Central Board may prescribe; 

(2) The Directors specified in clauses (v) and (vi) of sub- 
section (1) shall be at liberty to attend all meetings of the Central 
Board and to take part in its deliberations, but shall not be 
entitled to vote on any question arising at any meeting; 

Provided that the Deputy Managing Director shall be entitled 
to vote in the absence of the Managing Director. 

(3) The Governor-General in Council shall nominate an 
officer of Government to attend the meetings of the Central Board, 
and such officer shall be entitled to attend all meetings of the 
Central Board and to take part in its deliberations but shall not 
be entitled to vote on any question arising at any meeting. 

The Central Board has the power to make bye-laws, with the 
previous approval of the (Sovemor-General in Council consistcmt 
with the Act on the following matters under Sec^n 31 : — 

(a) the maximum amounts which may be advanced, or lent 
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to or for which bills may be discounted for any indivi- 
dual or partnership, without the security mentioned in 
sub-clauses (i) to (iv) of clause (a) of Part I of 
Schedule I, the conditions under which advances may 
be made on the said security and the extent of the 
sums to which accounts may be overdrawn without 
security. 

Noie : — ^The above sub-clauses refer to the authority of the bank 
to lend money or open cash credits on the security of 
stocks, and securities other than immovable property 
in which a trustee is authorised to invest, securities issued 
by state-aided railways, debentures or other securities for 
money issued under the Authority of a legislature in 
British India or a District Board or Municipal Board or 
Committee or with the sanction of Governor-General in 
Council or debentures and other similar securities issued 
under the authority of a Prince or Chief of any state in 
India; the debentures of companies witn limited liabilities 
as directed by the Central Board and goods or documents 
of title to goods either deposited with or assigned to the 
bank or hjT^othecated to it as securities for such advances. 

(b) the conditions subject to which alone advances may be 

made to Directors, members of Local Boards, or officers 
of the Bank, or the relatives of such Directors, members 
or officers or to companies, firms, or individuals with 
which or with whom such directors, members, officers 
or relatives are connected as partners, directors, 
managers, servants, shareholders, or otherwise : — 

Provided that the bye-laws shall provide that no advance 
without security shall be made to any officer of the Bank without 
the specific sanction of the Local Board under which he is serving ; 

(c) the particulars to be contained in the annual and half- 

yearly balance sheets, and 

(d) any matter which by this Act is directed to be prescribed. 

The Central Board may, with the previous approval of the 
Governor-General in Council, make bye-laws consistent with this 
Act regulating the following matters or any of them namely : — 

(e) the keeping of the register and branch registers of diare- 

holders; 

(/) the distribution of business .^amongst the Directors and 
their remuneration, if any; 

(g) the distribution of business among the members of a 
Local Board and their remuneration, if any; 

(A) the delegation of any powers of the OmtnJ Board or of 



924 


INDIAN COMPANIES MANUAL 


a Local Board to committees consisting of Directors 
or members, as the case may be; 

(i) the procedure to be followed at the meetings of the 
Central or Local Boards or of any committees thereof ; 

(;) the first appointment and the appointment of members 
of a Local Board established under this Act; 

(fc) the powers of Local Boards established by or under this 
Act; 

(0 the localities in, and with respect to which such Local 
Boards shall exercise their powers; 

(m) the books and accounts to be kept at the Local head 

offices of the Bank; 

(n) the renewal of certificates of shares which have been 

worn out or lost; 

(o) the conduct and defence of legal proceedings and the 

manner of signing pleadings; 

(p) the constitutions and management of pension and provi- 

dent funds for the officers and servants of the Bank; 

(q) all matters which are by this Act permitted to be 

prescribed; and 

(r) generally, the conduct of the business of the Bank. 

LOCAL BOARDS 

As we have seen under Section 25, local boards are 
allowed to be established at Calcutta, Madras and Bombay 
and at such other places in British India as the central 
board may deem necessary. These local boards are to have 
power generally to transact all the usual business of the 
bank without prejudice to the powers reserved to the 
central bank and shall also have power as regards entries 
in the branch register kept at these places where the 
boards are situated and to examine and pass or refuse to 
pass, transfer and transmissions, and to approve or refuse 
to approved transferees of shares and to give certificates 
of shares (Sec. 26). 

COMMERCIAL BUSINESS OF THE BANK 
Business Authorised 

Under the new Amended Act of 1934, the bank’s 
scope of doing busing has been enlarged than was the 
case under the original act. The type of business which 
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is now permitted to be done by the Imperial Bank under 
Schedule 1 Part 1 is the following : 

(a) the advancing and lending money, and opening cash 
credits upon the security of : — 

(i) stocks, funds and securities (other than immov- 
able property) in which a trustee is authorized 
to invest trust money by any Act of Parliament 
or by any Act of the Governor-General in Council, 
any securities of a Local Government or the 
Government of Ceylon and shares of the Reserve 
Bank of India; 

iii) such securities issued by State-aided railways as 
have been notified by the Governor-General in 
Council under Section 36 of the Presidency Banks 
Act, 1876 or may be notified by him imder this 
Act in that behalf; 

(m) debentures or other securities for money issued 
under the authority of any Act of a legislature 
established in British India by, or on behalf of, 
a District Board or a Municipal Board or com- 
mittee or, with the sanction of the Governor- 
General in Council, debentures or other securities 
for money issued imder the authority of a Prince 
or Chief of any State in India; 

{iiia) subject to such directions as may be issued by 
the Central Board, debentures of companies with 
limited liability whether registered in India or 
elsewhere ; 

(iv) goods which, or the documents of title to which, 
are deposited with, or assigned to, the Bank as 
security for such advances, loans or credits; 

{iva) goods which are hypothecated to the Bank as 
security for such advances, loans or credits, if 
so authorised by special directions of the Central 
Board ; 

(v) accepted bills of exchange and promissory notes 
endorsed by the payees and joint and several 
promissory notes of two or more persons or firms 
unconnected with each other in general partner- 
ship; and 

(vi) fully paid shares of companies with limited 
liability, or immovable property or documents of 
title relating thereto as collateral security toly 
where the original security is one of those eqpe^ 
tied in sub-clauses (t) to (w), and subject to 
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such directions as may be ii^ed by the Centnd 
Board where the original security is oi the kind 
specified in sub-clause (v) ; 

Provided that such advances and loans may be made, 
if the Central Board think fit, to the Secretary 
of State for India in Council, without any specific 
security ; ‘ 

( 6 ) the selling and realisation of the proceeds of sale of 
any such promissory note, debentures, stock-receipts, 
bonds, annuities, stock-shares, securities or goods which 
or the documents of title to which have been deposited 
with or pledged, hypothecated, assigned or transferred 
to the bank as security for such advances, loans or 
credits, or which are held by the Bank or over which 
the Bank is entitled to any lien or charge in respect 
of any such loan or advance or credit or any debt or 
claim of the Bank and which have not been redeemed 
in due time in accordance with the terms and conditicms 
(if any) of such deposit pledge, h3rpothecation, assign- 
ment or transfer; 

(c) the advancing and lending money to Ck>urts of Wards 

upon the security of estate in their charges or under 
their superintendence, and the realisation of such 
advances or loans and any interest due thereof, 
provided that no such advance or loan shall be made 
without the previous sanction of the Local Government 
concerned, and that the period for which any such 
advance or loan is made shall not exceed nine montiis 
in the case of advances or loans relating to the financing 
of seasonal agricultural operations or six months in 
other cases; 

(d) the drawing, accepting, discounting, bu3ring and selling 

of bills of exchange and other negotiable securities; 

(e) the investing of the funds of the Bank upon any of the 

securities specified in sub-clauses (i) to (m) of clause 
(a) and converting the same into money when required, 
and altering, converting and transposing such invest- 
ments for or into others of the investments above 
specified; 

(/) the making, issuing and circulating of bank-post-bills and 
letters of credit to order, or otherwise than the b^u^r 
on demand; 

(g) the buying and selling erf gold and silver whether coined 

or uncoined; 

(h) the receiving of deposits and keeping cash accounts on 

such terms as may be agreed on; 
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(i) the acceptance of the charge of plate, jewels, title-deeds 
or other valuable goods on such terms as may be 
agreed on; 

(;) the selling and realising of all property whether move- 
able or immoveable, which may in any way come 
into the possession of the bank, in satisfaction or 
part satisfaction of any of its claims and acquisition 
and holding of, and generally the dealing with, any 
right, title or interest in any property, moveable or 
immoveable, which may be the Bank’s security for 
any loan or advance or may be connected with any 
such security; 

(k) the transacting of pecuniary agency business on commis- 

sion; and the entering into of contracts of indemnity, 
suretyship or guarantee with specific security or other- 
wise; 

(l) the administration of estates for any purpose whether 

as an executor, trustee or otherwise and the acting as 
agent on commission in the transaction of the following 
kinds of business, namely : 

(i) the buying, selling, transferring and taking charge 
of any securities or any shares in any public 
company ; 

(u) the receiving of the proceeds, whether principal, 
interest or dividends, of any securities or share; 
(ti») the remittance of such proceeds by public or 
private bills of exchange, payable either in India 
or elsewhere. 

(m) the drawing of bills of exchange and the granting of 

letters of credit payable out of India. 

(n) the buying of bills of exchange payable oht of India, 

at any usance not exceeding nine months in the case 
of bills relating to the financing of seasonal agricultural 
operations or six months in other cases; 

(o) the borrowing of money for the purposes of the Bank’s 

business and the giving of security for money so 
borrowed by pledging assets or otherwise; 

(p) the subsidizing from time to time of the pension funds 

of the Presidency Banks; and 

(q) generally the doing of all such matters and things as 

may be incidental or subsidiary to the transaction ci 
the various kinds of business including foreign exchange 
business hereinbefore specified. 

The relaxation of old restrictions in connection with 
the business that the Imperial Bank can do^ is pue to the 
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fact that it is no longer now the banker of the Government, 
though it does act as the agent of the Reserve Bank of 
India and as such indirectly looks after the business of 
ttie Government in connection with its financial operations 
in places where the Reserve Bank of India has not its 
own offices. 

However, as a certain amount of State business has 
to be done by the Imperial Bank, it has been restrained 
in a few particulars with a view to secure safety of the 
State money, though not to the extent it originally was. 
It is thus free to lend money on debentures of companies 
with limited liability whether registered in India or else- 
where or on goods which are hypothecated to it as 
security for advance and not exclusively on goods or 
documents of title deposited with it as was the case 
formerly. In connection with transactions in discounting 
of bills it is now entirely free and unfettered to advance 
or lend money on bills of exchange and other negotiable 
securities, bank post-bills and letters of credit to order 
or otherwise than to the bearer on demand, or to draw, 
buy or sell same anywhere in the world, instead of being 
restricted as before in connection with these operations 
to India and Ceylon. It is further given the poyrer in 
addition to that of selling and realising of immoveable 
property which came into its possession in satisfaction 
or part satisfaction of its claims, to acquire and hold same 
and generally to deal with the same if the bank has 
acquired it as security for any loan or advance. The 
bank is further empowered to enter into contracts of 
indemnity, suretyship or guarantee or specific securities 
or otherwise, which it did not possess before. The bank is 
further given the most important power of doing business 
in foreign exchange which it did not possess before. 

Business Prohibited 

The bank is not authorised to carry on the following 
business according to Part II of Schedule I : — 

1. It shall not make any loan or advance : 
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(a) for a longer period than six months, except as provuled 

in clause (c) and clause (n) of Part 1, or 

(b) upon the security of stock or shares of the Bank, or 

(c) i^ve in the case of the estates specified in dause (c) of 

Part I, upon mortgage or in any other manner up<m 
the security of any immoveable property, or tilie 
documents of title relating thereto. 

2. The Bank diall not (except upon a seciuity of the kind 
specified in sub-clauses (i) to (iv of clause (a) of Part 1) discount 
bills for any individual or partnership firm for an amount exceeding 
m the whole at any one time such sum as may be prescribed or 
lend or advance in any way to any individual or partnership firm 
an amoimt exceeding in the whole at any one time such sums 
as may be so prescribed. 

3. The Bank shall not discount or buy, or advance and lend, 
or open cash credits on the security of any negotiable instrument of 
any individual or partnership firm, payable in the town or at the 
place where it is presented for discount, which does not carry on 
it the several responsibilities of at least two persons or firms 
unconnected with each other in general partnership. 

4. The Bank shall not discount or buy, or advance and lend, 
or open cash-credits on the security of any negotiable security 
(not being a security in which a trustee may invest trust money 
under Section 20 of the Indian Trusts Act, 1882) having at the 
date of the proposed transaction, a longer period to nm than 
mne-months if a bill drawn for the purpose of financing seasomd 
agricultural operations and six months in other cases, or if drawn 
after si^t, drawn for a longer period than nine months if a bill 
drawn for the purpose of financing seasonal agricultural operations 
and six months in other cases. 

Provided that nothing in this part shall be deemed to prev^t 
the bank from allowing any person who keeps an account with 
the bank to overdraw such accoimt, wiUiout or with security, to 
such extent as may be prescribed. 

BALANCE SHEETS 

The balance sheets of the Imperial Bank of India 
and the Reserve Bank of India respectively appeared as 
follows immediately after the last named bank began to 
function and the transfer of the Government accounts was 
duly effected : — 
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IMPERIAL BANK STATISTICS 


The following is the Imperial Bank return for the week-ended 
April 5, 1935 : 


Liabilities 

Assets 



Ra. 


Rs. 

Subscribed capital 

11,25,00,000 

Government securi- 


Capital Paid-up 

5,62,50,000 

ties 

42,02,49,000 

Reserve Fund 

5,35,00,000 

Other authorised 


Fixed Deposits, 


securities for the 


Savings Bank, Cur- 


Act 

938,000 

rent and other Ac- 
counts 

7432,28,000 

Loans 

83534300 

Loans against securi- 


Cash credits 

20,15,44,000 

ties per contra 

Nil 

Bills discounted and 


Acceptances for Con- 


Purchased 

334 , 77,000 

stituents 

Nil 

Liabilities of Consti- 


Sundries 

67,71,000 

tuents for Accept- 
ances per Contra 

NU 



Dead stock 

23931,000 



Sundries 

57,13,000 



Bullion 

Balances with other 

Nil 



Banks 

Cash in hand with 

1039,000 



the Reserve Bank 
of India 

832,74300 


Total Rs. 86,47,49,000 


Total Ra. 86,47,49,000 
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RESERVE BANK OF INDIA 

The foUowing is a statement of the affairs of the IsBue and 
Banking Departments of the Reserve Bank of India for the week- 
'ended April 5, 1936 : — 

ISSUE DEPARTMENT 

Liabilities Assets 


Rs, 

Notes held in the 
Banking Depart- 
ment 19,05^,000 

Notes in Circula- 
tion 1,06,99,97,000 

Total Notes Issues 1,86,05,26,000 


Total Notes Issued Rs. 136,06,26,000 



Rs. 

A. Gold Coin and 


Bullion : 


(a) H e 1 d in 


India 

41^,19^ 

(b) Held outside 


India 

2^,98^ 

Sterling Securities 

48, ffii, 95,000 

Total of Act 

93,05,12,000 

B. Rupee Coin 

49,94,95,000 

Government of 


India Securities 

43,05,19,000 


Internal Bills of 
Exchange and 
other commercial 
Paper 


Total Assets Rs. 136,0536300 


Ratio of Total of A to Liabilities : 50.013 per cent. 
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BANKING DEPARTMENT 
Liabilitibb Assets 



Rs. 


Rs. 

Capital Paid-up 

5,00,00,000 

Notes 

19,05^,000> 

Reserve Fund 

5,00,00,000 

Rupee Coin 

3^,000 

Deposits : 


Subsidiary Coin 

1,04,000 

(a) Government 

18,36,41,000 

Bills Discounted : 


(b) Banks 

7,82,07,000 

(a) Internal 

Nil. 

(c) Others 

Na. 

(b) External 

Nil. 

Bills Payable 

43,000 

(c) Government of 


Other Liabilities 

135,000 

India Trea- 
sury Bills 

Balances held 
abroad* 

Loans and Advances 
to the Govern- 
ment 

Other Loans and 
Advances Invest- 
ments 

Other Assets 

Nil. 

11,94,95,000 

5,00,00,000 

16,18,000 

Rs. 

36^20, 76, 000 

Rs. 

36^0,76,000 


JNote 1 : — For the present, the figure shown under Banks* Deposits 
represents the balance deposited by the Imperial Bank 
of India. 

2 : — ^The increase in the Government balance as compared 
with that shown by the statements previously published 
by the Imperial Bank is due to the fact that the balance 
now includes a credit on account of sterling assets of 
Government transferred to the Banking Department. 


* Includes Cash and Short Term Securities. 
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CURRENCY STATISTICS OF GOVERNMENT 
Immediately Prior to Tnmafer 

The following is the abstract of the accounts of the Currency 


Department on Slat March, 1935 : — 

Notes in Circulation 

Reserve — Coin and Bullion India : — 

Silver Coin 

Gold Bullion 

Silver Bullion 

In England 

In £Qs Majesty’s Dominions . . 

In transit between England, India and His 
Majesty’s Dominions 

Rs. 

1,86,10,25,276 

77,2530,254 

4135,19,103 

13,12,47327 

Total Coin and Bullion Rs. 

13132,96,684 

Becuriti^ (purchase price) : — 

In India of the nominal value of Rs. 36,07,00,000 

In England of the nominal value of £13,715,000 . . 

35^,71,125 

18^7,55,467 

Total Securities Rs. 

1,86,10,23,276 

Internal Bills of Exchange held on account of 
Government under Sec. 20 of the Indian Paper 
Currency Act, 1923 

Percentage of metallic reserve to circulation . . 

70B9 

THE GOLD STANDARD RESERVE 

The balance of the Gold Standard Reserve 
February, 1935, amounted to £40,000,000 and was 
following form : — 

on the 29th 
held in the 

1. Cash at i^ort notice at the Bank of England 

2. British Treasury Bills 

3. Other British and Dominion Govt. Securities 

4. Gold in England . . 

» 

3,075 

. . 11,618380 
.. 26326311 
2,152334 


Total £ 40/100/100 


Balance Sheet of the Imperial Bank as it was immediately 
prior to the taransfer of Government Accounts. 
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IMPERIAL BANK 
Statistics 

The following is the Imperial Bank return for the week-ended' 
March 29, 1935 

Liabilities Assets 


Rs. 

Subscribed Capital 11,25,00,000 

Capital Paid-up 5,62,50,000 

Reserve 5,35,00,000 

Public deposit 10,89,98,000 

Other deposits 80,69,12,000 

Loans from the 
Government of 
India under Sec- 
tion 20 of the 
Paper Currency 
Act against Inland 
Bills, discounted 
and purchased per 
contra 

Contingent Liabili- 
ties 

Sundries 1,16,78,000 


Rs. 

Government Secu- 
rities 4330,92,000 

Other Authorised 
Securities under 
the Act 938,000^ 

Ways and Means 


advances to 

the 


Government 

of 


India 



Loans 


837,92,000 

Cash Creoits 


20,9330,000 

Inland Bills 

dis- 


counted and 

pur- 


chased 


333,94.000’ 

Foreign Bills 

dis- 


counted and 

pur- 


chased 


30,76,000 

Bullion 



Dead stock 


2,46,77,000 


Liability of Consti- 
tuents for Contin- 
gent Liabilities 
per contra 

Sundries 4231,000 

Balances with other 
cash 23,4036,000 


Total Rs. 1,03,7338,000 


Total Rs. 1,03,7338,000' 



CHAPTER XVI 


Accounts, Profits, Reserves and Dividends 

The Companies Act lays down that every corri'pany 
shall came to be kept proper books of account vnth respect 
to (t) atl sums of money received and expended by the 
company and the matters in respect of which the receipt 
and expenditure takes place, (I) all sales and purchases 
of goods by the company, (S) the assets and liabilities of 
the company. The books of account mmt be kept at the 
registered office of the company or at such other place as the 
directors think fit, and shall open to inspection by the 
directors during bminess hours. In the case of a company 
managed by a managiny agent, or where the managing 
agent is a firm or company, the partner or director of stich 
firm or company and in any other case the director or 
directors who have knouingly by their act or omission 
been the came of any default by the company in complying 
with these requirements are liable in respect of such 
offence to a fine not exceeding rupees one thomand 
{Sec. 130). It will here be noticed that where the 
managing agents are in management of the company the 
law makes them solely responsible for seeing these require- 
ments being complied uith and the diredors are made res- 
ponsible only in cases of companies worked without 
managing agents. The directors of every company must at 
some date not later than eighteen months after the incor- 
poraiion of the company and subsequently once at least in 
every calendar year lay before the company in general 
meeting a balance-sheet and profit and loss account or in the 
" am of a company not trading for profit an income and 
expendiiwre gccourU for the period. This account has to 
he prepared in the case of the first account since tM 
incofp^ation of the company and in any other case since 
the preceding atwurU made u/pto a ‘date not earl^ iim 
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the date of the meeting by more than nine months or in 
the case of a company carrying on business or having 
interests outside British India by more them twelve months. 
However the registrar may for any special reason extend 
the period by a period not exceeding three months 
[Sec. 131 {!)]. Thus it will be seen that now a limit is 
laid down beyond which accounts cannot be allowed to 
fall in arrear as was the case in some Indian companies 
against which there was much agitation from the share- 
holders and investors. The balance-sheet and the profit 
and loss account or income and expenditure account shall 
be audited by the auditor of the company as provided by 
the Act and the auditors' report nnu^t be attached thereto 
or there must be inserted at the foot thereof a reference 
to the report. This report must be read before the 
company in general meeting and shall be open to inspection 
by any member of the company [Sec. 131 (2)]. A copy 
of this balance-sheet aruf profit and loss account or income 
and expenditure so audited, together with a copy of the 
auditors^ report must be sent to the registered address of 
every member of the company at least fourteen daiH 
before the meeting at which it is to be laid before the 
members of the company. A copy of these must also be 
deposited at the registered office of the company for the 
inspection of the members of the company during a period 
of at least fourteen days before that meeting [Sec. 131 fS)]. 
This compulsory circulation of a profit and loss account or 
income and expenditure account has now been introduced 
and made compulsory under the Amendment Act of 1936, 
which prior to that was optional. The last requirement of 
sending a copy of the accounts and the balance-sheet do not 
apply to a private company. Besides the above, the 
directors must nov: make out and attach to every balance- 
sheet a report with respect to the state of the company's 
affairs, the amount, if any, which they recommend should 
be paid by v:ay of dividend and the amount, if any, which 
they propose to carry to the reserve fund, general reserve 
or reserve account shown specifically on the balance-sheet 
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or to a reserve fund, general reserve or reserve account to 
be shovm specifically in a subsequent balance-sheet 
jiSec. 131 A {/)]. The report may be signed by the 
chairman of the directors on behalf of the directors if 
authorised by them [Sec. 131 A {2)\. The provisions of 
Sac. 130 (3) shall apply to any person being a director 
who is knowingly and wilfully guilty of a default in 
complying with the Sec. 131A. The Act expects the 
l)alance-slieet to contain a summary of the property, assets 
and liabilities of the company, giving such particulars as 
will disclose the general nature of the said liabilities and 
as^^ets, together with a statement as to how the value of 
the fixed assets has been arrived at. The form in which 
the balance-sheet has to be made out is indicated by the 
Act in a form marked “ F ” in its third schedule. The 
profit and loss account include particulars showing the 
total of the amount paid whether as fees, percentages or 
otherwise to the managing agents, if any, and the directors 
respectively as remuneration for their services and, where 
a special resolution passed by the members of the company 
so requires, to the manager, and the total of the amount 
written off for depreciation. If any director of the 
company is by virtue of the nomination, whether direct or 
indirect, of the company, a director of any other company, 
any remuneration or other emoluments received by him for 
his own use, whether as a director of, or otherwise in con- 
nection with the management, that other company, mtist be 
shown in a note at the foot of the account or in a statement 
attached thereto (Sec. 132). The balance-sheet, and profit 
and loss account or income and expenditure account in case 
of a banking company must be signed by the manager or 
managing agent (if any) and where there are more than 
three directors of the company, by at least three of these 
directors and when there are not more than three directors 
by all the directors. In case of any other company it must 
be signed by two directors or when there are less than 
two directors by the sole director and by the manager or 
the managing agent (if any) of the company [Sec. 133 (1)]. 
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When the total number of directors .6f the company for 
|he time beihg in British India is less than the number of 
dil#ctors whose signatures are required* as ^bove^' the 
ba%mce-8h'eet and Tprojit and loss accovM or income and 
expenditrtre occownf . shall be signed bjr all tbd: directors 
for the time being in British India or if there ih only one 
director for the time being in British India by such 
director, but in such a case there shall be sub-joined to 
the balance-sheet and profit and loss account or income 
and expenditure account a statement signed by such 
directors or director explaining ^he reason for non- 
complianoe with the above provision [Sec. 133 (2)]. In 
case there is any default in laying before the company or 
in issuing a balance-sheet and profit and loss account or 
income and expenditure account as reqtdred by Sec. 131 
or if any balance-sheet or profit and loss account or 
income and expenditure account is issued, drculnied or 
published which does not comply with the requirements 
laid down by and under Secs. 131, 132, iS2A and 133 
the company and every officer of the company who is 
knowingly and uilfully a party to the default shall be 
punishable with fine which may extend to five hundred 
rupees. These balance-sheets, and profit and loss account 
in case of public companies, have to be filed with the 
registrar of joint stock companies after they are laid 
before the general meeting, within seven days of the said 
meeting. In qase the general meeting before which the 
said balance-sheet is laid does not adopt it, that fact 
and the reason for such non-adoption must also be annexed 
to the balance-sheet filed with the registrar (Sec. 134).* 
Besides this, in case of limited banking companies or 
insurance companies, or a deposit, provident or benefit 
society, shall before the commencement of the business 
and also on the first Monday in February, and the first 
Monday in August during every year, in winch busiiiess 
is carri^ on make at statement in the form marked **0 ” 
in the third sdheditle, or as near thereto as (sroninstaii^ 
will admit. A cofy of: this statement toffelhef f 
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copy of the last audited balance-sheet laid before the 
members of the company, has to be displayed in the* 
registered oflSce of the company in a conspicuous place,, 
as well as in branch ofiSces, or places where the business 
of the company is carried on, imtil the display of the* 
next statement. Every creditor or member of the company 
shall be entitled to get a copy of this statement on- 
payment of a small fee not exceeding eight annas. Non- 
compliance entails a fine of fifty rupees for every day on- 
the company and every officer of the company, knowing: 
ly and wilfully permitting same. This requirement wilL 
not apply to those life insurance or provident insurance- 
societies to which the provisions of the |ndian Life 
Assurance Companies Act of 1912, or of the Pro-vident 
Insurance Societies Act of 1912 apply. The Table “ A,” 
as we have seen, provides for the inspection of books of 
accounts by members, but the right of determination as 
to the time, the extent and conditions imder which they 
shall be so open is left to the directors (Cl. 105). This 
is reasonable because it is impossible as well as undesirable, 
to reserve unlimited powers to ordinary members of the 
company in this regard. Of course, the register of 
members, as well as that of mortgages, are open to their- 
inspection according to the provisions of Secs. 36 and 124, 
respectively. This right does not include that of an: 
access to the minute books in which the minutes of the 
proceedings of directors’ board meetings are redordedl 
The members are also entitled to get a copy of either the 
register of members, or of the register of mortgages on- 
pajonent of a small fee. 

It should however be noted that a shareholder imder* 
the Companies Act itself has no right of inspecting the 
company’s books of account himself, unless the articles 
give him such right. Table “A,” Clause 105, suggests 
right which may be ^ven by the articles and which runs 
' as follows : — 

“ The directors shall from time to time determine whether and* 
to what extent and at what times and places and under what con— 
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«<litioiis or regulations the accounts and books of the company or 
spy of them shall be open to the inspection of members not being 
'<&rectors, and no member, (not being a director) shall have any 
(Tight of inspecting any account or book or document of the company 
•except as conferred by law or authorised by the directors or by the 
foompany in General Meeting. 

The Indian articles used on this point are usually 
iramed on the following construction : — 

“The managing agents under the control of directors shall 
Ifrom time to time determine whether and to what extent and at 
what times and places and under what conditions or regulations, 
iihe accounts and books of the company or any of them shall be 
ropen to the inspection of members (not being directors) and no 
member (not being a director) shall have any right of inspecting 
any account or book or document of the company except as con- 
ferred by statute or authorised by the directors or by a resolution 
of the company in General Meeting.” 

Under the common law however a shareholder’s right 
is restricted to a definite right or object of his own {Bank 
■of Bombay v. Svlaiman Somji, (1908) 32 Bom. 466). 
However, where a member is given the right to inspect 
-accounts by the articles, he may get same done by a 
skilled agent, such as an accountant, provided that the 
-agent is not objectionable to the company on personal 
grounds and that he gives an undertaking not to disclose 
the information he gets through such inspection to anyone 
but his own client or principal (Dodd v. Amalgamated 
-Marine Workers Union, (1924) 1 Ch. 116). If, however, 
a winding-up has commenced, the inspection can be only 
obtained by an order of the Court under Sec. 241. Of 
course director can inspect the books and documents of 
•the company at any time (Bum v. London and SotUh 
Wales Coal Co., (1890) 7 T. L. R. 118). 

BOOKS OF ACCOUNT 

In case of joint stock companies, all the books of 
.account required may be divided into two headings, viz., 
(1) Statutory books, i.e., those compulsory under the 
Indian Companies Act, (2) The optional books, and what 
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are known as (3) the financial set of books. The- 
statutory books are the following : — 

(1) register of members (Sec. 31), (2) register of 
directors (Sec. 87), (3) register of mortgages and charges 
(Sec. 123) , (4) minute books of directors’ and shareholders' 
meeting (Sec. 83), (5) return of annual list of members^ 
and summary of capital book (Sec. 32 (3) ). 

The optional books that a joint stock company may 
keep may vary from one company to another according 
to circumstances of each case, nature of business and- 
the demands on the system of accountancy prevailing in 
the company concerned. 

(2) The optional books are the following : — (1) Appli- 
cation and allotment book, (2) call book, (3) share certi- 
ficate book, (4) register of transfers, (5) debenture interest' 
book, (6) dividend book, (7) seal register, (8) register of 
probates, (9) directors’ attendance book, (10) agenda book,.. 
(11) register of debenture holders. 

(3) The financial set of books are books that must 
be maintained to record business transactions of receipts- 
and payments, purchases and sales, profits and losses m^e 
by the company and the assets, liabilities and reserves of 
the company. 

The articles with regard to books of accoimts in: 
connection with Indian companies are more or less in the 
following form : 

A Specimen Article Referring to Books of Accounts 

** The managmg agents shall cause proper hooks of accounts tO" 
be kept of the paid-up capital for the time being of the company ^ 
and of all sums of money received or expended by the company, and* 
of the matters in respect of which such receipt or expenditure takes 
place aU sales and purchases of goods by the company and of tiie 
assets and liabilities of the company, and generally of all its^ 
commercial, financial, and other chairs, transactions, and engage- 
ments, and of aU other matters, necessary for lowing tb^ true 
financial state and condition of the comity, and the accounts 
shall be kept in such books and in such manner as the directors- 
may deem expedient. The books of account shdU be kept at the' 
registered office of the company or at such other placo as the 



‘942 


INDIAN COMPANIES MANUAL 


directon think fit and shall be open to inspection by the directors 
-during business hours. 

Holding (Parent) Companies and Subsidiaries 

A very recent and interesting feature of the develop- 
ment of company system in England and America as well 
as in this country is the advent of holding or parent 
companies with their subsidiaries. The system, though 
of recent growth, has rapidly developed. Under the 
system, the holding company acquires a suflBcient number 
of shares in other companies called the subsidiaries with 
a view to exercise a controlling interest in the affairs of 
the subsidiaries. The result is that, though the parent 
company and each of its subsidiary remains so many 
separate entities in law, the whole organization, in practice 
in most cases, is working under the central policy as 
determined by the management of the parent or holding 
company. These companies no doubt can be and are 
worked with great advantage if properly directed. In 
cases where (1) a parent (holding) company wishes one 
or more of its department of business to be separated into 
so many subsidiary companies thereby creating a separate 
goodwill or (2) to purchase a business similar to its own 
and work same separately with a view to get rid of 
adverse competition or (3) to obtain a controlling interest 
in other concerns by purchasing their shares and using 
them as agencies, etc., or (4) wishes to invest capital in 
profitable enterprises or (5) wishes to open out branches 
at different locations in the form of independent entities 
and thus form separate companies for each location, such 
as, the Bombay Trading Co., may start a branch office 
in East Africa and call it The Bombay Trading Co. (East 
Africa) Ltd., and incorporate same in East Africa according 
to the Companies Act of that place and so on. The 
weakness of this advantageous system lies in the power 
which the directors or managing agents of companies 
acquire by which they are, if so inclined, in a position to 
mislead the shareholders and manipulate any subsidiary 
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■coqnpany with disadvantage to the shareholders of the 
parent company. This manipulation generally takes the 
form of entering into inter-company transactions with the 
predominant idea of concealing from the public and share- 
holders of the parent company certain transactions or 
the true state of affairs or with the idea of so manipulating 
as to increase the profits of the company ficticiously on 
whic'ii the management by way of remuneration as 
commission may depend by transferring or pretending to 
sell to a subsidiary one or more of the least paying 
departments so that the losses caused by such departments 
may become the losses of the subsidiary with correspond- 
ing artificial increase in the profit of the parent company. 
The English Act of 1929 tackled this question on the 
recommendations of the Greene Commission of 1925-26 by 
providing for accounts of holding companies being 
prepared in a particular manner. Our Indian Companies 
(Amendment) Act 1936, has taken up this question in a 
greater detail and has gone further even from the English 
enactment taking advantage of the experience of the work- 
ing of the subsidiaries and holding companies both in 
England and in India since the time when the Greene Com- 
mission Report was written. 

Definition of Holding Company 

Where the assets of a company consist in whole or 
in part of shares in another company, whether held directly 
or through a nominee and whether that other company is a 
company within the meaning of this Act or not and the 
amount of shares so held is, at the time when the accounts 
of the holding company are made up, more than fifty 
per cent, of the voting power in that other company, or the 
company has power (not being power vested in it by virtue 
only of the provisions of a debenture trust deed or by 
virtue of shares issued to it for the purpose in pursuance 
of those provuHons) directly or indirectly to appoint a 
majority of the directors of that other company, that the 
other company shaO, be deemed to be a subsidiary company 
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within the meaning of the Act. The expression subsidifirp 
company in the case of which the conditions are satisfied 
and includes a subsvlHary of such company. However, 
where a company whose business includes the lending of 
money holds shares in another company as security only, 
no account, shaU, for the purpose of determining under 
this section whether that company is a subsidiary company, 
be taken of the shares so held {Section S, subsection S). 

Balance Sheet of Parent Companies 

When a holding company holds shares either directly 
or through a nominee in a subsidiary company or in two 
or more subsidiary companies, to the balance sheet of the 
holding company shall be annexed the last dated balance 
sheet, profit and loss account and auditors’ report of the 
subsidiary company or companies, and a statement signed 
by the persons by whom, in pursuance of Section 133^ 
the balance sheet of the holding company has been signed 
stating how the profits and losses of the subsidiary 
company, or where there are two or more suteidiary 
companies, the aggregate profits and losses of those 
companies have been dealt with for the purpose of the 
accounts of the holding company. It should be particularly 
shoum how and to what extent {!) provision has been made 
for the loss of a subsidiary company or of the holding 
company or of both, and {2) losses of the subsidiary 
company have been taken into account by the directors of 
the holding company in arriving at the profits and losses 
of the company as disclosed in its accounts. However, it 
shall not be necessary to specify in any such statement the 
actual amount of the profits or losses of any subsidiary 
company or the actual amount of any part of any suck 
profits or losses which has been dealt with in any particular 
manner. An investment company, i.e., a company whose 
principal business is acquisition and holding of shares, 
stocks, debentures or other securities shaU not be deemed 
to be a holding company, simply because part of its assets 
consists in fifty-one per cent, or more of the assets of another 
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company {Section 152A sub-section 1). In case where 
the auditors^ report of a subsidiary company on the balanee- 
sheet of the company does not state vMluyut qualifications 
that the auditors have obtained aU the information and 
explanation they have required and that the balance-sheet 
is properly drawn up so as to exhibit a true and correct 
view of the state of the company’s affairs according to the 
best of their formation and the explanation given to them 
and as shown by the books of the company, the statement, 
which is to be annexed as aforesaind to the balance-sheet 
of the holding company shall contain particulars of the 
manner in which the report is qualified {Section iS2 
sub-section g) . 

For the above purposes, the profits or losses of a 
subsidiary company mean the profits or losses shown in 
any accounts of the subsidiary company made up to a 
date within the period to which the accounts of the holding 
company relate, or if there are no such accounts of suck 
subsidiary company available at the time when the accouint& 
of the holding company are made up, the profits and losses 
shown in the last previous accounts of the subsidiary 
company which became available within that period 
{Section ISiA sub-section S). 

It is further provided that where for any reason the 
directors of the holding company are unable to obtain such 
informcUion as is necessary for the preparation of the 
statement required as above, the directors who signed the 
balance-sheet shall so report in writing and the report shaU 
be annexed to the balance-sheet in lieu of the statement 
{Section ISIS A sub-section 4 ). 

The holding company may by a resolution authorise 
its representatives named in the resolution to inspect the 
books of accounts kept in accordance with Section ISQ by 
any subsidiary company, and on such resolution being 
passed those books of accounts shall be open to tnspection 
by those representatives at any time during business hours. 
The rights conferred by Section 1S8 upon members of a 
company may be exercised in respect of any stAsiMary 
60 
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company by members of the holding company as if they 
were members of the subsidiary company {Section 1S£A 
sub-sections 6 and 6 ) . 

Thus the new section of the Indian Companies (Amend- 
ment) Act of 1936, now makes it compulsory that the 
balance-sheet and profit and loss account together with 
auditors’ report of the subsidiary company should be 
circulated along with the accounts of the holding company. 
This was laid down in response to a very strong demand 
from the Bombay Shareholders’ Association and the 
investors for complete disclosure of the accounts of the 
subsidiary companies. The Select Committee also agreed 
with this view and laid down that “ we also consider that 
when the holding company is a public company, subsidiaiy 
companies even if private companies should not enjoy 
exemptions from the provisions of Sections 83A, 86D, 87C, 
87D, 91B, 91D, 144 sub-section (1), and 144 sub-section (S) 
clause 3.” 

PRELIMINARY AND FORMATION EXPENSES 

Usually speaking, the promotion expenses which are 
called preliminary expenses of a company are not immedi- 
ately debited to the profits of the company, but are in the 
first instance carried to an account specially opened 
known as the preliminary expenses account and treated 
as a capital expenditure for the time being {Bale v. Cle- 
land, ^ F. & F. 117). The expenses which are correctly 
chargeable under this heading are the cost of registering 
the company, stamp duties and fees on its nominal capital 
as well as documents and contracts to be made at the time 
of promotion and incorporation, the preparing, printing, 
advertising and distributing the prospectus and the forms 
which accompany it, printing and preparation of accounts 
and memorandum of association, fees paid to valuers, 
accountants, lawyers, brokerage and underwriting commis- 
sion, cost of books of accounts and stationery, printing of 
share-certificates, application and allotment letters, letters 
of regret, debenture bond certificates, debenture trust deeds, 



ACCOUNTS, PBOFTIS, BESEBVES AND DIVIDENIKl 947 

cost of preparation of company’s seal. In brief, all and 
every expense incidental to the promotion, formation and 
incurred right up to the period of allotment would fall 
under this heading of preliminary expenses. This 
preliminary expense item appears on the balance-sheet 
among the assets and is known commonly by businessmen 
and accountants as one of the “ paper assets ” of an in- 
tangible nature which should be written off as early as the 
profits of the company will permit. It is considered reason- 
able that this expenditure should be spread over a period of 
three to five years, to be gradually reduced from year to 
year by a debit to the profits of the company, because this 
is an expenditure, the benefit of which will be enjoyed by 
subsequent years. Of course this expenditure is not allowed, 
or instalments written off against profits are not allowed 
as a deduction from annual profits by the income-tax 
authorities (Texas Land & Mortgage Co. v. HoUham, 
(1894) 63 L. J. Q. B. 496). The cost of company’s books 
and stationery and items such as that are however allowed. 
Some railways and other statutory companies permanently 
capitalise this expenditure but of course that is not desirable. 
A promoter can recover from the company only what he 
has actually paid towards preliminary expenses and that 
too in case he is able to prove a contract by the company to 
pay same (English & Colonial Produce Co., (1906) 2 Ck. 
435). It is usual to take power in the memorandum of 
association to pay preliminary expenses but even when they 
are not taken it has been held that a company would be 
justified in paying same including a commission for selling 
shares (Licensed Victucdlers Mutual Trading Association, 
(1889) 42 Ch. 1). 

PROFIT AND LOSS ACCOUNT 

With reference to the profit and loss account the Indian 
Companies (Amendment) Act, 19S6, makes specific reference 
and lays down that the profit and loss account aicng with 
the balance-sheet must be placed before the general meeting 
of the company as weU as circulated among the members of 
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the company along tvith the balance-sheet by being addres- 
sed to every member of the company at least H days before 
the meeting at which it is to be laid. This profit and loss 
account has also to be audited by the auditors of the 
company. In case of non-trading companies an income and 
expenditure account has been provided for with the same 
conditions {Section 131). The Act further provides thp,t the 
provisions of Table A clause 107 must be adopted by all 
companies in their articles of association and in any event 
the articles of every company shall be deemed to contain 
regulations identical with or to the same effect as the 
clause 107 of Table A {Section 17). The dause 107 runs 
as follows : — 

The profit and loss account shall in addition to the matters 
referred to in subsection (3) of Section 132 of the Indian Companies 
Act, 1913, show, arranged under the most convenient heads, the 
amount of gross income, distinguishing the several sources from which 
it has been derived, and the amount of gross expenditure distinguish- 
ing the expenses of the establishment, salaries and other like 
matters. Every item of expenditure fairly chargeable against the 
year’s income shall be brought into account so that a just balance 
of profit and loss may be laid before the meeting, and, in cases 
where any item of expenditure which may in fairness be distributed 
over several years has been incurred in any one year, the whole 
amount of such item shall be stated with the addition of the 
reasons why only a portion of such expenditure is charged against 
the income of the year. 

It will be seen from the above that now a duty is 
thrown upon the company management not only to circulate 
the profit and loss account among the members of the 
company along with the balance-sheet, which was not an 
obligation under the old act, but a spedfic indication is 
now given that the profit and expenditure items must be 
arranged under the most convenient heads distinguishing 
the several sources from which they have been derived or 
the heads under which the expenditure has been separately 
incurred. This was necessary because the Indian 
companies got into the habit of lumping up items of profit 
and expenditure in a manner which made it impossible 
even for an expert to distinguish one doss of expendUure^ 
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from the other with a view to get an idea as to the directions 
in which the scad expenditure was incurred, still less the 
J»adings under which the expenditure was allocated. In 
case of profits too this lumping up left the shareholders 
and investors entirely in the dark as to the departments in 
which the company was making profits and those in which 
it was losing. 


PROFITS 

It is thus important to ascertain what is exactly 
meant by the term “ profits.” In the ordinary commercial 
parlance, “ profits ” mean the excess of revenue of the 
current year, over the current year’s expenditure, less loss 
sustained by fixed assets through wear and tear and depre- 
ciation. This is not exactly the legal view however. It is, 
of course a settled doctrine in any law that, profits only 
should be utilised in the payment of dividend, and that, 
it was illegal to pay same out of capital. However if the 
accretion of one asset is realised the same cannot be treated 
as profit while taking into account the result of the whole 
account (Foster v. New Trinidad Lake Asphalt Co., (1901) 
1 Ch. 208). Where the directors pay dividends out of 
capital, they have to make good the amount so paid (In 
re. Oxford Benefit Buildings and Investment Society, 
(1886) 35 Ch, D. 502). In this case it was also decided 
that “ realised profits ” as provided for in the articles mtist 
be taken in its ordinary commercial sense as meaning at 
least “profits tangible for the purpose of division,” and 
not estimated profits. In Lucas v. Fitzgerald, (1905) 20 
T. L. R. 16, where directors who were ab^nt at the 
meeting when the interim dividend was declared, but were 
present at the subsequent meeting where the same was 
confirmed, were held not liable because it was held that 
they “must be taken to have believed that a proper 
investigation that justified the payment had taken plaee 
and there was nothing to suggest to them that a perfeotiy 
just expectation of profits had not been formed.” The 
directors, however, who pay dividends out of capitol have 
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a right to recover same by way of indemnity from those 
of the shareholders who at the time they took dividend 
knew that the same was so paid {Moxham v. Grant, (1900) 
1 Q. B. 88). Such shareholders cannot even maintain an 
action against the directors to compel them to replace 
this amount {Towers v. African Tug. Co., (1904) 1 Ch. D. 
558). Where a manager was to receive as his remunera- 
tion a proportion of the net profits and was held that he 
should receive his share of the full profits without de- 
duction of income-tax the company had to pay {Johnstone 
v. Chestergate Hat Co., (1915) 2 Ch. 338). In case of 
debenture also it was held that where interest on them was 
payable only out of profits, the whole of profits must be 
applied for this purpose as far as necessary {Heslop v. 
Paraguay Central Co., (1910) 54 Sol. J. 234). Under com- 
pany law, however, according to Moulton, L. J., in re. 
Spanish Prospecting Co., (1911) 1 Ch. D. 92, the profits 
are to be ascertained on the following basis, mz.: 

If the total assets of the business at the two dates be 
compared, the increase which they show at the later date, as 
compared with the earlier date, (due allowance, of course being 
made for any capital introduced into or taken out of the business 
in the meanwhile) represents in strictness the profits of the 
business during the period in question/' In the course of the 
judgment, his Lordship admits that this legal conception of profits 
as applied to joint-stock companies is very difficult in practice, 
and therefore, in the usual profit and lo^ statement prepared in 
the business world this legal definition is seldom strictly followed. 
Thus, for example, a rise in the value of fixed assets such as business 
premises is seldom taken into account in connection with the 
profit and loss statement. In short, the tendency of the business 
world, according to his Lordship, is rather inclined to understate 
than overrate the profits. In strict law, however, as long as the 
dividends are not actually paid out of capital, but are declared 
out of profits as defined by Moulton, L. J. the directors will be 
within their rights, unless of course, the articles otherwise speci- 
fically provide. It may be further added that, on the question 
whether fixed capital loss during one year should be made good 
during the subsequent years out of profits, before a dividend can 
be declared, there are conflicting decisions. The earlier view of 
kw being that such a provision was not necessary to be made, 
but in 1901 in Dovey v. Cory, (1901) A, C. 477, some doubt was 
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thrown on this proposition, though no definite view was expressed 
overruling the prior cases, as it was not necessary for the purpose 
of that particular case. Here, Lord Davey expressed himself as 
fellows : “ But I desire to express my dissent from some propositions 
of law which were laid down in the Court of Appeal, and upon 
which your Lordships thought it right to hear the respondent's 
counsel. The learned judges seem to have thought that a joint- 
stock company, incorporated under the companies act, may write 
off to capital, losses incurred in previous years, and may in any 
subsequent year, if the receipts for that year exceed out-goings, 
pay dividend out of such excess without making up the capital 
account. If this proposition be well-founded, it appears to me 
that a company whose capital is not represented by available 
assets need never trouble itself to reduce its capital .... in order 
to enable itself to pay dividends out of current receipts.” 

This is, however, an obiter dicta and it is unfortunate 
that no definite ruling was given on this point. Thus in 
Ammonia Soda Co. v. Chamberlain, (1918) 1 Ch. D. 266, 
it was held that the observation of their Lordships in 
Dovey v. Cory as cited above, cannot be considered as 
having overruled or qualified the previous decisions of 
the Courts of Appeal, and therefore the Court was bound 
to follow these decisions. In this case Smnfen Body, L. J. 
said that "The Companies Acts do not impose any obli- 
gation upon a limited company, nor does the law require, 
that it shall not distribute as dividend the clear net profit 
of its trading, unless its paid-up capital is intact, or \mtil 
it has made good all losses incurred in previous years.” 
The three cases cited above by his Lordship in sOpport of 
this proposition were: — 

(1) Lee V. Neuchatel Asphalte Co., (1889) 41 Ch. D. 1, 
where it was held to the effect that the company can, if so 
empowered to do by its articles, distribute as dividend all 
trading profits without making good the depreciation of the 
fixed assets. 

(2) Vemer v. General & Commercial Investment Trust, 
(1894) 2 Ch. D. 239, where also it was held that the trust 
company, or any other company under the Companies Act 
is not prevented from declaring and paying dividend, with- 
out having made good the lost part of its capital. 
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(3) In Re. NcUional Bank of Wales, (1899) 2 Ch. D, 
629, where Lindley, M. R. said: 

“ It is not possible for the Court to say that the law prohibits 
a limited company, even a limited banking company, from paying 
dividends unless its paid-up capital is intact.” 

In the same case {Ammonia Soda Co.,) Swinfen Body, 
L. J., distinguished “ fixed capital from “ circulating 
capital thus: — 

“ The distinction between ‘ fixed * capital and * circulating * 
capital is not to be found in any of the companies Acts ; it appears to 
have first found its way into the Law Reports in Lee v. Neuchatel 
Asphalte Co., (1889) 41 Ch. D. 1, where Lindley, L. J. in his 
judgment adopted the expression which had been used by 
Sir Horace Davey in argument, derived from writers on political 
economy. It is necessary to consider the sense in which the 
expressions * fixed capital ^ and ' circulating capital * were used In 
that case and in Vemer's Case, (1894) 2 Ch. 239. What is fixed 
capital ? That which a company retains, in the shape of assets 
upon which the subscribed capital has been expended, and which 
assets either themselves produce income, independent of any further 
action by the company, or being retained by the company are 
made use of to produce income or gain profits. A trust company 
formed to acquire and hold stocks, shares and securities, and from 
time to time to divide the dividends and income arising there- 
from, is an instance of the former. A manufacturing company 
acquiring or erecting works with machinery and plant is an instance 
of the latter. In these cases the capital is fixed in the sense of 
being invested in assets intended to be retained by the company 
more or less permanently and used in"^ producing an income. What 
is circulating capital ? It is a portion of the subscribed capital 
of the company intended to be used by being temporarily parted 
with and circulated in business, in form of money, goods or other 
assets, and which, or the proceeds of which, are intended to return 
to the company with an increment, and are intended to be used 
again and again, and to always return with some accretion. Thus 
the capital with which a trader buys goods circulates; he parts 
with it, and with the goods bought by it, intending to receive it 
back again with profit arising from the resale of the goods. A 
banker lending money to a customer parts with his money, and 
thus circulates it, hoping and intending to receive it back with 
interest. He retains, more or 1^ permanently, bank premises ia 
which the money invested becomes fixed capital. It must not, 
however, be assumed that the division into which capitfd thus 
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falls is pennanent. The language is merely used to describe tiie 
purpose to which it is for the time being appropriated. This 
purpose may be changed as often as considered desirable, and as 
the constitution of the bank may allow. Thus bank premises may 
be sold, and conversely the money used as circulating capital may 
be expended in acquiring bank premises. The forms 'fixed’ and 
‘ circulating ’ are merely terms convenient for describing the purpose 
to which the capital is for the time being devoted when considering 
its position in resi>ect to the profits available for dividend. Thus 
when circulating capital is expended in buying goods which are 
sold at a profit or in buying raw materials from which goods are 
manufactured and sold at a profit, the amount so expended must 
be charged against, or deducted from receipts before the amount 
of any profits can be arriv'ed at. This is quite a truism, but it 
is necessary to bear it in mind when you are considering what 
part of current receipts are available for division as profit.” 

The meaning of the expression “net profits” as given in 
Sec. 87C (3) of the Indian Companies (Amendment) Act, 1936, 
strictly applies to the purpose to which the section applies, viz., for 
the calculation of the managing agents’ remuneration. It of course 
does not go beyond that limited sphere. 

A Precaution Re. the Question of Depreciation 

This of course is the law at present but in view of 
the House of Lords’ attitude in Dovey v. Cory, (1901) 
A. C. 477, it is wise for directors and company managers 
to see that proper provision is made out of profits for the 
purpose of writing off or replenishing wasting assets. 
They should also refrain from declaring dividends before 
making due provision for losses, either out of profits, or 
through the simple expedient of reducing the capital of 
the company to the extent the same is unrepresented by 
its assets, of course after obtaining the requisite consent 
of the Court in that regard. This should he done parti- 
cularly in cases where the figure of lost capital is so heavy 
that the replacement of same through future profits seems 
difficult. Where depreciation has been written off out of 
profits during previous years on fixed assets, the same can 
be utilised towards payment of dividends in case the real 
value of the assets has not depreciated (Bishop v. Smyrna 
Rail Co. No. 2, (1895) 2 Ch. 596). On the same principle 
profits written off against goodwill can be appUed towarda 
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the payment of dividend (Stapley v. Read Bros. Ltd., (1924) 
2Ch.D.l). 

According to late Sir Francis Gore-Brown K. C., in 
his excellent book entitled “ Hand-book on the Forma- 
tion, etc., of joint stock companies ” (26 Edn. p. 400) ; 

“ It is impossible to state any general propositions upon this 
point, with certainty but the following rules are suggested for the 
guidance of directors : — 

(а) Every company, as far as possible, should provide for 
unexpected losses by creating a reserve fund. 

(б) Provision should be made out of profits for replacing 
depreciation on wasting property, such provision being 
measured by the length of time during which the 
property may reasonably be expected to last; and in 
like manner sums should be set aside to allow for 
debts proving bad. 

(c) “ Accidents such as ordinarily occur should be made the 

subject of insurance, the premiums being paid out of 
profits, or a sum carried to an insurance fund. 

(d) “ If a loss occurs and the provision made in previous 

years is not sufficient to make good the amount, it 
may still be that the House of Lords will hold that 
no dividends should be paid until the loss is made 
good, although there is a strong ground for arguing 
that under such an article as Cl. 80 of the original 
Table A the loss might be spread over several years, 
the company paying a reduced dividend meanwhile. 

(e) “If the loss is large so that it cannot be made good out 

of profits within a reasonable period, the capital should 
be reduced with the sanction of the Court.” 

The warnings and the directions given by late Sir 
Francis Gore-Brown in the above paragraph are no doubt 
the best to be borne in mind by those in charge of company 
management while dealing with the profits and accounts 
of same. The resultant effect of all the cases discussed 
above is that though depreciation of floating assets 
must be made good, the Courts will not insist on or com- 
pel a provision to be made from profits for fixed assets 
which are being used and gradually wasted in the business 
before a payment of dividend is made. Howeyer, looked 
from the pure consideration of business princii^e, the 
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necessity to provide for this profit in a separate reserve 
fund with the wasting assets, is of paramount importance 
if accounts arc to be kept and business is to be managed 
on sound business principles. No businessman would 
insist on pushing an argument on the footing that you 
can arrive at your profit, which you can call net profit 
and which you can safely distribute, or spend out, unless 
your ascertained losses have been deducted therefrom and 
all depreciation charges have been provided for with a 
view to replace the fixed assets that are being wasted m 
course of their use in the business. In case of a joint- 
stock company, this prudent course is even more neces- 
sary than in case of private traders because here the 
trader or the partners of a firm of partnership are themselves 
owners, who remain in the business permanently and to 
them reduction of the book value of the assets or main- 
tenance of it at the same old value will not make so much 
difference; but in case of a joint-stock company where 
the proprietors are constantly shifting and changing, pro- 
vision for depreciation with a view to maintain the assets 
at the proper valuation must be made if the rights of 
members leaving the company, or entering it constantly, 
have to be equitably balanced and maintained. 

The Indian Position Re. Moulton, J’s. Decision in Be. 
Spanish Prospecting Company’s Case 

In connection with the above case discussed an the 
prior heading of profits, it is interesting to note that, for- 
tunately for India, it is not possible to apply his Lordship’s 
method of the ascertainment of profits of companies in- 
corporated under the Indian Companies Act of 1913 on 
what is called as the single entry system. This is due 
to the fact that fortunately for India the balance-sheet 
of a joint-stock company, incorporated under the Indian 
Companies Act, 1913 has to be prepared in accordance 
with the form prescribed under Sec. 132 of that Act, called 
Form F. In this form under the hea^ng of property 
and assets fixed capital expenditure has to be shown on 
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the lines indicated in that fonn. This form lays down 
that in case of assets in every case the original cost of 
the total depreciation written off under each heading must 
be shown. Thus a re-valuation of fixed assets at a higher 
figure cannot be entered in this form and thus profit on 
such realisation cannot be utilised for the purposes of 
dividends by our joint-stock companies. As we have 
already remarked whether such a course be legal or not, 
it would be a most undesirable and disastrous practice if 
the same were to be introduced in connection with as- 
certained of profits of joint-stock companies in this or any 
other country. 

Profits made Prior to Incorporation 

We have dealt with the question of profits made by a 
company in course of its business, but it frequently happens 
that when a company takes over a going business from a 
date prior to the date of its incorporation, profits are made 
within the interval and they have to be properly treated 
in accounts. Frequently under the agreement, arrange- 
ments are made to the effect that the company is entitled 
to receive this profit and not the vendor. If that is the 
case, as is usual in modem agreements, such profits are 
not available for dividend on the simple ground that a 
company cannot legally earn profits before its existence 
and a public company cannot do so until it has obtained 
a certificate entitling it to commence business. Under the 
circumstances such pre-incorporation profits are treated as 
capital profits and transferred to a special or capital reserve 
fund, as distinct from general or ordinary reserve fund, 
because the latter is a fimd created out of profits and 
is virtually an accumulation of profits.! This distinction 
between the two types of reserves has to oe maintained, as 
otherwise, if these capital profits are mixed up with the 
general reserve fund accumulation of the worUng profits 
and paid out as dividend, the directors will be liable 
to refund the money on the footing of having paid dividend 
out of capital. T^en the vendor has thus ^ven up his 
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right to pre-incorporation period of profit intervening 
between hie agreement and actual incorporation of the com- 
pany, it is usually provided that he should be paid an 
interest on his purchase amount. In that case this pre- 
incorporation profit may be utilised towards the payment 
of such interest, as a first charge. Thus capital profits 
may be utilised to make good any depreciation of fixed 
asset originally acquired by the company, or with a view 
to write down the goodwill; though it is not correct from 
a purely accountancy standpoint to utilise such profits for 
writing off preliminary expenses, because it is argued that 
this course would relieve the new company from the burden 
which it should equitably bear of writing off preliminary 
expenses out of future profits. 

According to late Prof. Dicksee, the reason why profits 
made prior to incorporation should be treated as capital 
profits, in his book on “ Advanced Accoimting,” 4th edition, 
page 98 is because : — 

“ In fixing the purchase price the vendor will doubtl^ have 
taken into account the probable amount of profits accruing between 
the date of the sale and the date of completion and will have in- 
creased the purchase price accordingly. In order, therefore, to arrive 
at the true purchase-price this loading must be deducted. If the 
assets acquired by the company include the item of goodwill, then 
some other fixed assets — preferably the most permanent — should 
be the one to be reduced. It is, however, perfectly legitimate to 
set off interest on purchase-money against accruing profits, with a 
view to avoiding the necessity of Charging against revenue account 
interest accruing prior to the date upon which the company is 
entitled to commence business.” 

In connection with ascertainment of this profit or loss 
prior to incoiporation, it is usual as far as it can possibly 
be done that, an actual stock be taken, because by this 
method alone a very accurate figure of profit or loss could be 
arrived at, failing that, the next best course is to ascertain 
such profits approximately by dividing the first year's 
trading into a period prior to incorporation and the otiier 
subsequent to incorporation and then apportioning the total 
profits or losses thus arrived at, rither according to the time 
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or period or, according to the turnover. The division on 
the basis of time or period is arrived at by striking a ratio 
on the footing of period of time which it bears to the total 
period of time and thus bringing about a division. If on 
the other hand an apportionment has to be made on the 
basis of turn-over then the same method of striking a ratio 
on the footing of turnover and time has to be observed. 
It is stated that the latter method of apportionment is more 
accurate, particularly where there is a seasonal trade. 
While making this apportionment, care has to be taken to 
see that the expenditure which relates solely to the company 
must be charged against the prohts subsequent to the date 
of incorporation, such expenditure being directors fees, 
preliminary expenses written off etc. Some accountants 
claim that a combination of both these methods would bring 
about a still more satisfactory result, viz., that the gross 
profit may be apportioned according to turnover and the 
expenses apportioned according to time. Where this 
apportionment brings a loss for the period prior to incor- 
poration such loss should be added to the goodwill because 
in reality it amounts to an increase of the purchase price. 
In case there is no goodwill, a goodwill account is recom- 
mended to be opened and debited with this loss or the same 
may be taken to a suspense account which may be ex- 
tinguished by capital profits such as premiums on shares 
or debentures. Ultimately, the wisest course is to write 
this account off even from the ordinary trading profits 
over a period of years or as soon as circumstances would 
permit and it should not be allowed to remain as a paper 
asset on the balance sheet longer than can be helped by 
circumstances. 


DIVISIBLE PROFITS 

We have seen the state of law where no specific provi- 
sion, describing or limiting the profits out of which dividends 
are to be paid is to be found in the articles, but where 
such a provision does exist, the articles must be carefully 
considered, before arriving at the decision as to what is the 
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exact figure of “ divisible profits.” In case where different 
classes of shares, such as preference and deferred are issued, 
care should be taken to see that the articles clearly lay 
down the rights of each class in connection with the divi- 
sion of profits, in order to avoid unnecessary confusion and 
litigation. Thus where the articles empower the directors 
to provide so much of the profits as they think necessary for 
the creation of a reserve fund, preference shareholders 
cannot insist on being paid their dividends without such a 
provision having been made {Bond v. Barrow Haematite 
Steel Co., (1902) 1 Ch. D. 353; See also Fisher v. Black 
<fe White Pvhlishing Co., (1901) 1 Ch. 173; Long Acre 
Press V. Oldham’s Press, (1930) 2 Ch. 196). In the same 
case it was decided that though the lost circulating capital 
must be kept up, it is not absolutely necessary in law to 
replace loss on depreciation of fixed capital. The other 
interesting ruling laid down by the learned judge here 
{FarweU, J.) was to the effect that it was 

“ necessary to bear in mind that the two propositions (1) that 
dividends must not be paid out of capital, and (2) that dividends 
may only be paid out of profits are not identical, but diverse. Hie 
first is the requirement of the statutes, and cannot be dispensed 

with; the latter is in Table A or the Articles of the company 

A company which has a balance to the credit of its profits and loss 
accoimt is not bound at once to apply that sum in making good 
an estimated deficiency in value of its capital assets. It may carry 
it to a suspense account or to reserve, and if the assets subsequently 
increase in value the amount neither has been or will be part of 
the capital. If therefore, a part of that balance is used m paying 
a dividend, that dividend is not paid out of capital, because the 
sum has never become capital, although it still remains a question 
whether it has been paid out of profits or not. On this point the 
decision whether these profits so treated could be applied to the 
payment of dividends depends upon whether the company “finally 
and irrevocably capitalised those profits.” 

This point was dealt with by RusseU, J. in a later 
case {Stapley v. Read Brothers, Limited, (1924) 2 Ch. 
D. 1), where goodwill was written off out of profits and 
the directors wrote back to the profit and loss account so 
much of the depreciation as proved to be in except of the 
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proper requirement, which step was objected to. In the 
judgment his Lordship observed that 

“if the company had kept their accounts in a different form, 
no difficulty would have arisen. If they had retained goodwill as 
an asset in their balance sheet, and if, instead of writing off its 
value out of profits, they had carried those profits to a goodwill 
depreciation reserve fund, they would have been at liberty at any 
time to distribute those profits, at all events to the extent by 
which the amount of such a reserve fund exceeded the amount of 
the actual depreciation. Does it make any difference that they 
have kept their accounts in another form, and that instead of 
placing the profits to a reserve account, they have purported to 
apply them in writing off a corresponding amounting of the value 
of the goodwill ? The answer seems to me to depend upon the 
further question, have the company finally and irrevocably capita- 
lised those profits so as to disentitle themselves for ever afterwards 
from restoring them to resen'e and from dealing with them as 
profits ” 7 

It was decided that they did not and therefore these 
were profits which were not capitalised. In re. Fisher 
V. Black and White Publishing Co., (1901) 1 Ch. D. 173 
where the memorandum of association of the company 
provided that the dividends were to be paid from “ profits 
from time to time available for dividend,” it was held that 
what was meant was that, such profits as were available 
after making all proper deductions for the purpose of 
paying dividends were divisible, and that this expression 
“ available for dividend,” when added to the word “ pro- 
fits ” meant, when read in connection with the constitution 
of the company concerned, those left after proper pro- 
vision by way of a reserve fund, either to meet contingen- 
cies of equalising dividends, or for repairing or maintain- 
ing the works connected with the business of the company 
had been made by the directors. This decision was main- 
ly due to the fact that the memorandum of association 
of the company concerned particularly required these de- 
ductions to be made, and the directors had full discretion 
in the matter. In another case it has been held that 
there was no rule of law prohibiting the division of the 
profits of one year’s trading merely because the trading^ 
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•of the previous year bad left a debit balance in the pn>* 
fit and loss account {In re. Crichton’s OU Co., (1901) 2 
Ch. D. 184). We have already seen that if the directors 
so desire, they can also treat the appreciation in the value 
of fixed capital assets as profits. Prixley in his book 
■entitled “ Duties of Auditor,” (11th edition) page 588, 
quotes an unreported case, viz., in re. The Midland Land 
and Investment Corporation, heard before Chitty. J., on 
8th November 1886, in which the learned judge laid down 
that 

“ In declaring a dividend, in my opinion, in trading concerns, 
the directors are entitled to put an estimate on the value of their 
assets from time to time, in order to ascertain whether there is, 
•or is not, a surplus remaining after providing for liabilities 
(including, of course, paid-up capital), and where they made these 
valuations from time to time on a just and fair basis, and take 
all the precautions which ordinary prudent men of business engaged 
in a similar business would do, they are entitled to treat the 
surplus thus ascertained as profit.” 

In another case where the articles specifically pro- 
vided that the directors should make due allowances for 
reserve fund, for maintenance, repairs, depreciation and 
renewals, it was held that what was here meant was that 
such dividends on ordinary shares should be declared 
only after restoring the tramway which the company was 
running to an efficient state, and after making due pro- 
vision for that purpose out of the company’s assets, but 
that as the holders of preference shares who were to be 
paid dividends according to articles out of “ the profits 
of the particular year only,” were entitled to be paid 
after providing a proportionate amount sufficient for the 
maintenance of the tramway for that year only, and that 
they cannot be deprived of their dividend in order to make 
good sums which had not been set aside in previous years 
{Dent V. London Tramways Co., (1880) 16 Ch. D. 344). 
It is also correct to charge interest on moneys borrowed for 
the purpose of constructing work to the capital account, 
because there is no rule of law to compel companies to 
■charge the same to revenue account {Hinds v. Buenos Ayres 

61 
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Grand National Tramways Co., (1906) 2 Ch. D. 654). In' 
case where the Memorandum contains the words “ holders- 
of preference shares shall be entitled out of the net profits 
of each year to a preference dividend, etc.,” it was held, 
that this did not mean cumulative dividend and that it 
meant ordinary preference {Staples v. Eastman Photo~ 
graphic Materials Co., (1896) 2 Ch. 303). It may be 
further added that the good-will of a trading company is 
decided to be a fixed capital, and that while ascertaining 
profits it is not necessary to make good any depreciation in' 
respect thereof {Wilmer v. McNamara & Co., (1895) 2 Ch. 
D. 245). We have seen that the Articles frequently provide 
that the directors must lay aside a sufficient sum out of 
profits as reserve fund. Even where they do not so provide,, 
it is both lawful and proper for the directors to create such 
a reserve if they so desire {Evling v. Israel and Oppenheimer 
Ltd., (1918) 1 Ch. 101; R. Paterson and Sons Ltd. v. 
Paterson, (1916) W. N. 352); and in that case the Court 
shall have no jurisdiction to interfere {Burland v. Earle,. 
(1902) A. C. 83). 

PAYING DIVIDEND OUT OF CAPITAL 

We have already seen that under no circumstance 
dividends can be paid out of capital. The leading cases on 
this proposition are in re. Oxford Benefit Buildings and 
Investment Society, (1886) 35 Ch. D. 502 already quoted; 
Flitcrofts Case, (1882) 21 Ch. D. 519’, in re. National Funds 
Assurance Co., (1878) 10 Ch. D. 118; re. Sharpe, (18921 
1 Ch. 154; in re. Alexander Palace Co., (1882) 21 Ch. D. 
149. This rule applies strictly irrespective of the fact 
whether the memorandum of association or the articles of 
association authorise such a payment, because the Com- 
panies Act prohibits the reduction of capital in any manner 
not authorised by the Act (Vemer v. General Investment 
Trust, (1894) 2 Ch. 239; Guinness v. Land Corporation of 
Ireland, (1882) 22 Ch. D. 349; McDougall v. Jersey Hotel 
Co., (1864) 2 H. & M. 528; Trevor v. Whitworth, (1888) 
12 A. C. 409) . Neither can a general meeting of a company^ 
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justify a payment of dividend out of capital (see FUtcroffs 
Case above). The directors who are responsible for the 
payment of dividend out of capital are personally respon- 
sible to make good the amoimt according to the same 
{Flitcroft’s Case) jointly and severally. (See also Oxford 
Benefit Building Society, (1886) 35 Ch. D. 602). Of course 
where the directors paid dividend bona fide relying 
upon valuation of assets by experts, though the valua- 
tion subsequently proved wrong or an overestimate 
they would not be responsible {Stringer^ s Case, (1869) L. 
R. 4 Ch. App. 475). The directors who paid a fictitious 
dividend in order to raise the price of the company's shares 
woulctbe criminally liable for conspiracy {Bumes v. Pennell, 
(1849) 2 H. L. C. 497 at page 525; Regina v. Esdaile, (1858) 

1 F. & F. 213) . Not only are the directors liable but the 
shareholders who received dividends with full knowledge 
that the same were paid out of capital may be ordered to 
indemnify the directors to the extent of what they received 
{Moxham v. Grant, (1900) 1 Q. J5. 88). On the same prin- 
ciple the shareholders cannot sue the directors to restore the 
amount paid out by them wrongfully by way of dividend 
and at the same time retain the dividends themselves 
{Towers v. Africa Tug. Co., (1904) 1 Ch. 558). Directors 
who declare and pay dividends out of borrowed money and 
publish fictitious balance sheets are criminally liable under 
the Indian Penal Code (Queen v. Moss, (1894) 16 AU. 
68) . We have already seen that the dividends are declar- 
able out of the amount set aside by the directors or ear- 
marked by them as divisible, because generally the articles 
of association authorise them to make proper reserves out 
of profits before recommending dividends and in such cases 
shareholders cannot insist on payment of hi^er dividends 
than the amount which the directors have decided to be 
fairly divisible by way of dividends would warrant (Bombay 
Burma Trading Corporation v. Dorabji Cursetji Shrofi, 
(1886) 10 Bom, 415). If articles however do not contain 
such clauses or tiiey are altered, then the amount to be 
divided by declaration as dividend would be a matter to bo 
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decided by the vote of majority at the company's meeting^, 
with which vote the Court will not interfere (Bttrland v. 
Earle, (1902) A. C. 83). In case where an interim dividend 
is declared, the same does not necessarily create a debt and 
thus the same may be rescinded by the directors through a 
resolution {Lagunas Nitrate Co. v. Schroeder, (1901) 85 L. 
T. 22). Once a dividend is properly declared it becomes a 
debt and until then the shareholder cannot sue for it (Bond 
V. Barrow Haematite Steel Co., (1902) 1 Ch. 363; Severn 
Bridge Ry. Co., (1896) 1 Ch. 559). Frequently when a 
company is sold, the vendor guarantees payment of 
dividends on the shares of the company, which guarantee 
would be valid and enforceable (Re. South Llanharran 
Colliery Co., (1879) 12 Ch. D. 503; Addison v. Ness, (1893) 
9 T. L. R. 607). In such cases it has been held that there 
was no implied contract oif the part of the company to carry 
on the business during the whole of the period and thus it 
would not be disentitled to enforce the guarantee if it dis- 
continued its business (Brown & Co. v. Brown, (1877) 36 
L. T. 272) . Of course the company was free to release the 
guarantee if it so desired (Sheffield Nickel & Co. v. Unwin,. 
(1877) 2 Q. B. D. 214). Discontinuance of one business 
out of a number of businesses carried on by the company 
will not release the vendor in such cases. (See Brown & Co. 
V. Brown above). Payments made under such guarantees 
are not assets of the company which can be claimed by 
creditors (See South Llanharran Colliery Case above). A 
guarantee given by a vendor for payment of certain 
dividend and for a fixed period may be voted in case it is 
only a personal liability (Ex parte Jegon, (1879) 12 Ch. D. 
503). If however it turns out that the arrangement results 
in the payment of dividend directly or indirectly out of the 
purchase price the arrangement is void as against the 
creditor and the company (Re. Menell, (1915) 1 Ch. 769). 

In connection with the payment of dividend, a dis- 
tinction is made where the business of the company is to 
deal in stocks, shares and stock exchange securities, where 
the company is bound to write off the losses in the year's 
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transaction in these securities before a dividend is declared; 
but where the company is a trust company and its buinness 
is to hold investments the surplus income after paying 
expenses may be divided, even though the capital value of 
investments is reduced (Vemer v. General Investment Trust, 
(1894) 2 Ch. 239). It will thus be seen that where invest- 
ments are held as capital assets the profit of reselling them 
may be taken, but the losses need not strictly be written 
off, whereas in the other case where they form the article 
for business on the same footing as goods, the loss had to 
be written off before a net divisible balance of profits could 
be arrived at. On the same principle where a company sells 
its business and makes a profit, the same may be divided 
as dividend or bonus among its shareholders {Lubbock v. 
British Bank of South America, (1892) 2 Ch. 198). The 
profits which are carried to reserve fund naturally retain 
their position as profits and can be divided among the share- 
holders by way of dividend at any time tmless they are 
capitalised as we shall see later {Hoare & Co. Ltd., (1904) 

2 Ch. 208). It has been decided that good-will cannot be 
distributed as profit {Spanish Prospecting Co., (1911) 1 
Ch. 92 at page 105). A bonus paid in cash as a capital 
distribution paid out of sale proceeds of capital assets is 
income (Be. Boies, (1928) Ch. 682; HiU v. Permanent 
Trustee Corporation, (1930) A. C. 720). 

DECLARATION OF DIVIDENDS ' 

With reference to declaration of dividend, certain 
general principles have to be remembered. When the shares 
are divided into different classes, the articles usually pro- 
vide for the regulations under which the dividends are to 
be paid and the rights of each class of shareholders to a 
share in the profits. In some rare cases these rights are 
mentioned, as we have seen already, in the memorandum of 
association. These dividends are declared usually with 
respect to a certain definite period and are payable as 
declared on or after a certain date. If meanwhile, that is 
after declaration of dividend and actual payment, death 
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occurs of the owner of shares, the dividends are not appor- 
tionable according to Indian law, as at the date of death, 
unless the proprietor by his will or by deed, while disposing 
of the shares, had declared the dividends to be so appor- 
tionable {Phirozshaw B. Petit v. Bai Goolbai, (1922) L. R. 
50 Indian App. 276; (1923) 47 Bom. 790 (P. C.) ). This is 
because the English Apportionable Acts do not apply to 
India. In case of cumulative dividends paid in a particular 
order, it has been decided that as between the tenant for 
life and the remainder man, they are to be treated as 
dividends for the year in which they are declared (Re. 
Wakley, (1920) 2 Ch. 205). Where arrears of dividend are 
paid in case of cumulative preference shares, as recoup- 
ment, such dividends also are treated as dividends of the 
year in which they are declared (Re. Marjoribanks, (1923) 
2 Ch. 307) where, however, owing to the shares being issued 
on different dates, the amount of arrears differed, it was 
held that the dividends were declared in proportion to the 
arrears outstanding (First Garden City v. Bonham-Carter, 
(1928) 1 Ch. 53). The dividends of course are payable in 
cash imless the articles provide for payment of same by 
issue of fully or partly paid shares or in debentures or in 
specie (Wood v. Odessa Water Works, (1889) 42 Ch. D. 
636). Certain articles of association of Indian companies 
provide for the right to pay dividends in specie. Frequently 
articles of association contain clauses that if a dividend is 
not claimed within a stipulated period, it will not be pay- 
able and this period is much lesser than that which the 
Limitation Act provides, though this stipulation is objected 
to by the committee of the Stock Exchange, it is legal and 
binding and is likely to be strictly construed (Ward v, 
Dublin North City MHUng Co., (1919) 1 Ir. R. 6). 
Frequently shares are sold on the stock exchange as cum 
div. Here according to the contract the bearer is entitled 
to the dividend declared after the date of the contract for 
sale, but that position does not affect the company which 
is only bound to pay the dividend to the party whose name 
happens to stand on the repster of transfers on tiie date 
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fixed by it at the time of declaring dividends (Blade v, 
Homersham, (1879) 4 Exch. D. 24; Be. Kidner, (1929) 2 
Ch. 121). 

Where there are two joint holders and the company 
gave notice of the dividends declared to the first named and 
even continued to give such notice after knowledge of his 
death, it was held that a forfeiture of dividends WM invalid 
(Ward v. DvbUn North City MiUmg Co., (1919) Ir. 
R. 5). 

In case where shares carry cumulative preferential 
dividend and the company fails to pay same during any 
year because profits were not sufficient that does not con- 
stitute a debt for the amount which would have been paid 
if there were profits. It is on this ground that the cumula- 
tive dividend paid is not considered a dividend of the years 
in arrear, but is treated as a dividend in respect of the year 
during which the dividend was paid. In other words the 
amount may be an amount of arrears but as far as the 
dividend is concerned it is the dividend of the year during 
which it was declared (In re. Wakley, (1920) 2 Ch. 205). 
If dividends are paid wrongfully, that is out of capital, not 
only the directors but even the auditors who are the parties 
to such payment are liable to proceedings by action, or in 
case of winding up by misfeasance summons, and the 
amount improperly paid may be recovered from them with 
interest (Re. Denham & Co., (1883) 25 Ch. P. 752; Pre- 
jontaine v. Grenier, (1907) A. C. 101). Generally speak- 
ing the Courts will not compel directors to declare dividends 
against their judgment as they are responsible for the proper 
management of the concern entrusted to them tiux)u^ the 
action of shareholders themselves though through the action 
of shareholders the Court may intervene to restrain the 
payment of an improper dividend (Lambert v. NeuchaJtd. 
AsphaUe Co., (1882) 51 L. J. Ch. 882; Bond v. Barrow 
Haematitie Steel Co., (1902) 1 Ch. 353; Hoole v. Great 
Western Rail Co., (1868) 3 Ch. App. 262). The payments 
of dividend are thus restrained where provisions for 
expenses which must be met out of income has not been 
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made {Stringer’s Case, (1869) 4 C. App. 475, also re. 
Neuchatel Case, above) . 

Interim Dividends and Set-off of Calls 

The dividends of course are declared or sanctioned 
by annual meetings at the time when the accounts are 
presented to them which as we have seen, must not exceed 
the amount recommended by the directors. This is of 
course subject to the right of directors imder the articles 
to declare interim dividends which is a dividend declared 
at some date between ordinary general meetings. These 
interim dividends are naturally the result of estimates 
made on proper enquiry and declared after they arc 
satisfied that there will be sufficient profits {Lucas v. 
Fitzgerald, (1905) 20 T. L. R. 16; Towers v. African Tug 
Co., (1904) 1 Ch. 558). In connection with these interim 
dividends when declared imder the proper powers, the Court 
will not interfere with their declaration at the instance of 
a shareholder {Lever v. Land Securities Co., (1891) 8 T. 
L. R. 94). Frequently the articles provide that the 
dividends may be set-off as against calls due from share- 
holders, which article would be binding and apart from such 
an article and in absence thereof such dividends could be 
set off against calls before winding up commences. 

Manner and Method of Payment 

The articles also state the proportion in which the 
dividends are to be paid as between the members, because 
in absence of such a provision the dividends are payable 
in proportion to the nominal amount of the share capital 
held by each member irrespective of the amount paid up 
and thus an injustice may be done to the shareholders 
because here the shareholder who has fully paid his share 
may get the same amount as one who has not paid up the 
full amount of same {Oak Bank OH Co. v. Crum, (18^) 
8 A. C. 65). Thus in practice articles are always to be 
found laying down definitely that dividends are to be paid 
according to the amounts paid on the shares. It should 
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1)6 noted that profits which are earned after the winding 
up has commenced are divisible as capital and not profits 
(Bishop V. Smyrna Ry. No. 2, (1895) 2 Ch. 696; re. Armit- 
age, (1893) 3 Ch. 337). It has been decided that once a 
company estimates a proper amount for which it has made 
a profit, it can proceed to pay dividend without wmting 
to realise all the assets in connection therewith {Stringer^s 
Case, (1869) 4 Ch. 475). A company while it is selling 
its main assets may reserve certain assets for the purpose 
of paying dividend (Re. Thomas, (1916) 1 Ch. 383 at page 
393; (1916) 2 Ch. 331). A company cannot pay its 
dividends by distributing debentures unless it has express 
powers to do so in its articles (Wood v. Odessa Water Works, 
(1889) 42 Ch. D. 636). The same rule applies to a 
dividend payable in shares (Bouch v. Sproule, (1887) 12 
A. C. 386; Commissioners of Inland Revenue v. Blott, (1921) 
2 A. C. 171; Hoole v. Great Western Ry. Co., (1867) 3 
Ch. 262). Care must of course here be taken to see that 
the amount actually payable by way of dividend is the 
amount which is to be credited as paid up on each 
share. 

According to Table “ A,” clause 95, the company in 
general meeting is empowered to declare dividends, but it 
is laid down that no dividends so declared shall exceed 
the amount recommended by the directors. This clause is 
now one of those regulations under the Indian Com- 
panies (Amendment) Act, 1936, S. 17 (2) which a company 
may adopt pnd the articles shall in any event be deemed 
to contain regulations identical with or to the same effect. 
This clause virtually provides to the effect that no dividend 
shall be paid otherwise than out of profits. 

It is also frequently laid down in the arUcles, as it is 
laid! down in Table “A,” clause 102, that no dividend 
shall bear interest against the company. Besides tbe final 
dividends, directors, when so empowered by the articles, 
declare what is called an interim dividend. An interim 
dividend is a dividend declared any time betw^ two 
ordinary general meetings. The wor^ng of the resolution 
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would indicate the period for which such interim dividend 
is declared {Re. Jdwitt, (1922) 2 Ch. 442). If, after 
declaring such an interim dividend, the directors find that 
in doing so they were mistaken, they may cancel the 
declaration at any time before the payment {Lagunas 
Nitrate Co. v. Schroeder & Co., (1901) 85 L. T. 22). But 
it is no doubt that it is the duty of the directors to satisfy 
themselves before declaring such an interim dividend, that 
there were profits to divide {Towers v. African Tug Co., 
(1904) 1 Ch. D. 558). Acccording to Alverston, C. J., in 
Lucas v. Fitzgerald, (1905) 20 T. L. R. 16 “the declara- 
tion of interim dividend depends much more upon estimates 
and agreements than the declaration of a final dividend, 
which is made upon information contained in the formal 
balance-sheet.” 

If however, the articles clearly state that the dividends 
are to be paid out of realised profits only, the directors may 
be liable in case they pay dividends out of estimated profits 
{In re. Oxford Benefit Bwlding Society, (1^) 35 Ch. D. 
502). If however, the directors rely upon the judgment, 
information or advice of the chairman, general manager, or 
other responsible and trusted oflBcer of the company while 
arriving at their decision as to the declaration of dividends, 
they will be protected, unless there was some ground for 
suspicion. In Kingston Cotton MiU Co. No. 2, (1896) 2 
Ch. 279 where the stock-in-trade was grossly overstated 
in accounts from year to year, which stock was taken on 
the basis of a certificate signed by the managing director, 
the other directors, who, relying on the balance-sheet on 
the basis of this stock and signed by the company’s auditors, 
sanctioned dividends, were exonerated from liability, and 
so also were the auditors, because it was held here that it 
was no part of the duty of the auditors to take stock 
and thus they were justified in placing implicit reliance on 
the certificate of the manager. 'The same principle was 
acknowledged in Dovey v. Cory, (1901) A. C. 477. It has 
also been held that in case there is a 5ono fide increase 
in the value of the fixed assets, the said increase can be 
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utilised for the purpose of writing off any debit balance 
that may be standing on the company’s profit and loss 
account, with a view to be able to pay dividends out of 
current profits {Ammonia Soda Co. v. Chamberlain, (1918) 
87 L. J. Ch. 193). 

Limitation on Dividends 

With reference to the period of limitation applying 
to dividend declared, it has been decided in a recent full 
bench case that a suit for dividend declared is a suit for 
debt and not for compensation on a breach of contract and 
Art. 120 of the Indian Limitation Act, 1908, applies; under 
this article the period laid down is six years from the 
date the right to sue accrues {Venkata Gurunatha A. B. 
Seshayya v. Sri Trvpurasundari Cotton Press, (1926) 49 
Mad. 468) . In English Law, however, this period is twenty 
years from the date of declaration {Artisans’ Land & 
Mortgage Corporation, (1904) 1 Ch. D. 796). 


Accretion and Profits as Dividends 

Where a company is entitled to borrow, this borrowing 
cannot be treated as a separate business with a view to 
get a dividend wrongfully paid through accretion of capital 
as in one case where debentures were redeemed at a Re- 
count and an attempt was made to treat that profit as 
distributable as dividend in spite of the fact that the other 
assets had depreciated, the same was held by the Court to 
be wrongful {WaU v. London and Provincial Trust, (1920) 
1 Ch. 45; (1920) 2 Ch. 682). When the articles provide 
that dividends can only be paid out of the profits of the 
“ business ” of the company capital accretions cannot be 
utilised as dividends {Bond v. Barow Haematite Steel Co., 
(1902) 1 Ch. 353). Where even the reserve fimd is in- 
vested in the business itself, the Court will not interfere if 
dividend is sought to be paid out of it on the ground tiiat 
the same have been dedicated to capital {Hoare <fc Co., 
(1904) 2 Ch. 208; re. AUbwry, (1890) 45 Ch. D. 237|. The 
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company no doubt is entitled to deduct income tax which 
it has paid unless it has declared same free of income tax 
and where the company is paying in shares its dividend, 
according to the powers reserved to it in its articles, it 
should take care to see that the amount credited on each 
share so issued is the amount of dividend less the income 
tax unless this dividend also has been declared free of 
income tax {Askton Gas Co. v. Attorney General, (1906) 
A. C. 10; Samuel v. Inland Revenue Commissioners, (1918) 
2 K. B. 553) . Super-tax or sur-tax is not payable in respect 
of a share dividend which has been properly capitalised 
(Commissioners of Inland Revenue v. Blott, (1921) 2 A. C. 
171). Dividends payable in shares are treated as shares 
issued for a consideration other than cash, as we have seen 
already and must be treated accordingly. We have already 
seen that in case of articles which give a lien to the com- 
pany on its own shares, the said lien also includes the right 
of forfeiting the dividend. 

Capitalisation of Profits 

We have already seen that when powers are given in 
the articles, the company can convert its dividends into 
shares and thus capitalise its profits. This applies to 
debentures also, issued in lieu of dividends. If a bonus 
in form of shares is given and if the shares are not of the 
same company but of some other company, the same is 
liable to super-tax, though purely shares and debentures 
issued in lieu of dividend of the same company are not so 
liable (Pool v. Guardian Investment Trust, (1922) 1 K. B. 
347; Inland Revenue Commissioners v. Fisher’s Executors, 
(19^) A. C. 395; Inland Revenue Commissioners v. Blott, 
(1921) 2 A. C. 171). If, however, the shareholder is ^ven 
an option either to take the dividend in cash or in shares, 
the distribution is not treated as that of capital and thus 
is liable to super-tax (Inland Revenue Commissioners v. 
Coke, (1926) 2 K. B. 246). A bonus which is paid in cash 
and declared by the company to be a capital distribution 
representing a sale of capital assets is income (Be. Bates, 
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(1928) 1 Ch. 682; HiU v. Permanent Trustee Corporation, 
(1930) A. C. 720; see also Andrew v. Thomas, (1916) 2 
Ch. 331; Hockin v. Hatton, (1917) 1 Ch. 357; Armitage v. 
Garnett, (1893) 3 Ch. 337). 

Interest out of Capital 

We have already noted the well-known rule of company 
law, inz., that dividends cannot be paid out of capital, but 
should only be paid out of profits. To that well-known rule 
there is an exception provided for by Sec. 107 where a com- 
pany whose shares are issued for the purpose of raising 
money to defray the expenses of the construction of any 
works or buildings or for the provision of any plant which 
cannot be made profitable for a lengthened period, the com- 
pany may pay interest on so much of that share capital a - 
is for the time being paid up, and may charge same to 
capital, as part of the cost of construction of the work, or 
building, or for the provision of plant. A power has to be 
taken in the articles for this purpose, or else, a special resolu- 
tion will be necessary to give effect to this payment. In 
either case, previous sanction of the local government has 
to be obtained. The local government before sanctioning 
such payment may, at the expense of the company, appoint 
a person to enquire and report as to the circumstances of 
the case, and may, before making the payment, require the 
company to give security for the payment of the costs of 
the enquiry. The payment shall be made only for the 
period as may be determined by the local government, and 
such period shall in no case extend beyond the close of tiie 
half year next, after the half year during which tiie work 
or buildings have been actually completed or the plant 
provided. The rate of interest shall in no case exe^ 4 
per cent, per annum. The Governor-General in Coiinoil 
may, by notification in the Gazette of India, preserihe a 
lower rate. Further it is provided that the accQunts of 
the company shall show the share capital on which, aili4 
the rate at which, interest has been paid out of e^tftl 
during the period to which the accounts relate. 
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RESERVE FUND 

Frequently, joint stock companies lay aside a certain 
sum out of profits under the heading of “reserve fund.” 
This reserve may be made either with a view to provide 
a fimd out of which any unexpected emergency may be met 
with and is known as “ general reserve.” Besides thus 
laying aside amounts from profits from time to time, a 
certain proportion of profit is also set aside to meet some 
estimated loss of a more or less recurring type, such as, 
bad debts, depreciation, etc. This reserve is known sunong 
accountants as “ specific resen’^e.” There is, of course, no 
definite ruling of law, apart from that which the company 
itself may provide for in its articles, compelling tiie directors 
to provide for contingencies. This reserve fund is some- 
times invested in outside secioities, and sometimes allowed 
to remain in the business as so much additional working 
capital. There is no objection to either of these two courses 
being followed, i.e., reserve fund may be invested in the busi- 
ness itself of the company, without the same being required 
to be kept separate from other assets (In re. Hoare <fe Com- 
pany Ltd., (1904) 2 Ch. D. 208). Frequently the articles 
of association contain a clause empowering directors 
to set aside out of the profits of the company, such sums 
as they think proper as a reserve, or reserve fund, which 
shall, at the discretion of the directors, be applicable to 
meet contingencies, or for equalising dividends, or any other 
purpose to which the profits of the company may ^ pro- 
perly applied. Powers are also given under which the 
directors may, at their discretion, employ the said reserve 
fund in the business of the company, or invest it in such 
investments (other than shares of tiie company itself) {« 
the directors may from time to time tMnk fit. (Cl. 99 , 
Table A). When such powers are given to the directors, 
they have complete freedom in determining that amount 
which they thin^ necessary and proper to lay aside, before 
determining the balance of divisible profits and this course 
may be pursued in spite of the fact that it may prevent the 
payment of dividends altogether {Fieher y. Bla^ A WkUe 
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Pvblisking Co., (1901) 1 Ch. 173). We have here talked 
about the reserve fund being created from the profit and' 
loss account. Frequently, unexpected profits, such as- 
premium on shares sold by the company, etc., are credited! 
to the reserve fund account. In this connection it may 
be mentioned that there is no obligation in law to credit 
this type of profits to the reserve fund account. The same 
may be distributed as profits, and dealt with in any lawful 
manner as the profits of the company may be dealt with. 

It may be further mentioned, that a reserve fund which has 
been created from profits of past years, remains nothing 
more than a balance of accumulated profits, and is thus 
divisible among members in case of liquidation on the same 
lines as the profits, and that the mode of application will 
largely depend upon the privileges enjoyed by each class of 
shareholder according to the company’s constitution. 

The next point is whether the profits accumulated by 
way of reserve fund could be paid out in form of fully 
paid shares. This operation is known as “ capitalisation 
of profits,” which we have dealt with above. In Commis- 
sioners of Inland Revenue v. Blott, (1920) 1 K. B. 114, 
the company declared a bonus out of its undivided profits, 
having power in the articles to do so, to be paid in fully 
paid shares, it was held that this was an addition to 
capital of the shareholder and not his income and therefore 
no super-tax was payable. This was upheld in the -House of 
Lords {Commissioner of Inland Revenue v. Blott and 
Greenwood, (1921) 2 A. C. 171). 

Reserve Account and General Reserve (Distinction) 

There has been some controversy among accountants 
in England and a certain section have suggested that the- 
term “reserve fund” should be conveniently employed in 
case of reserves created out of profits which are invested, 
in securities outside the business and that the term*. 
“ reserve account ” should be applied to the reserve fund 
which is utilised in the business itself. Of course, thafe is. 
considerable difference of opinion on this point ev^ among: 
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the accountants, but as far as the law is concerned it 
acknowledge no such distinction and unlee the article 
specifically compel the directors to invet the reserve fund 
in outside securities, they are not bound to do so. Generally 
speaking, it is wise and desirable that the reserve created 
for specific purposes, such as for the purposes of sinking 
fimd, insurance funds and depreciation funds, should be 
invested in outside securities. Of course, specific reserves 
which are created against anticipated losses are treated in 
accounts as charges on the profits, whereas the general 
reserves are treated as appropriations of profits available 
for dividend at a future date. The usual practice of 
accountants is to show specific reserves by way of deduc- 
tion from the assets against which they are made, as is 
suggested by our Form F of balance-sheet. The general 
reserves, on the other hand, are shown on the liabilities side 
of the balance-sheet. 

Generally speaking, general reserves are not made for 
any definite purpose but for purposes of contingencies the 
specific reserves, such as that for sinking fund, is created 
for the specific purposes of either repaying a debenture 
loan or replacing a wasting asset. In case of banking 
companies where reserve funds are created for the purpose 
of strengthening the credit of the concern, it is doubtless 
desirable that they should be invested in outside gilt-edged 
securities. Reserves are created for various other purposes 
such as reserves for bad debts and here what is actually 
done is that the bad debts actually suffered are written 
off by a debit against the reserve for bad debts created 
during previous year and a credit balance is carried down 
equivalent to the extent of the new reserve that is neces- 
sary on the footing of the sundry debtors of the year for 
which the accounts are closed. The difference between 
these two accounts then represents the amount necessary 
to debit to the profit and loss account which is composed 
of the actual bad debts written off after the adjustment of 
•opening and closing reserves. In some accounts the actual 
bad debts written off are separately shown in the profit 
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and loss account apart from the readjustment of 
reservM. There are sometimes reserves created for dis- 
counts, which is a provision against the cash discount whiefr 
are likely to be paid to the sundry debtors if they paid up 
their debits within a specified time. However, accountants 
are not united in their opinion as to whether this particular 
type of reserves should be created and the matter is entirely 
optional as far as the company accounts are concerned. 
Frequently reserves are created for depreciation of invest- 
ments under the heading of “ Investment Reserve Accoimt ” 
by transferring a particular sum from the profits to this 
account. This reserve account is then adjusted from time 
to time as the circumstances may warrant. 

Alterations in Reserves 

It should be remembered that the reserve fund accu- 
mulated out of profits retains the nature of it being an 
accumulation of profits and therefore in case the articles 
provide that the preference shareholders are entitled to 
certain proportion of profits and there are arrears of pre- 
ference dividends, they will be entitled to such arrears out 
of the reserve fund (Bishop v. Smyrna & Cassaba Ry. 
No, 1, (1895) 2 Ch. 265). But where the articles provide 
that before a dividend can be paid to preference shareholders, 
a resolution to pay such dividend must be passed by the 
directors and prior to the passing of such resolution winding 
up supervenes, the preference shareholders shall not have 
any claim on the reserve fund in connection with arrears of 
dividends (Crichton’s OU Co., (1901) 2 Ch. 184; (1902) 
2 Ch. 86). If the preference shareholders have been fully 
paid off their dividends from year to year and there is no 
arrear, the reserve . fund naturally belong to ordinary 
shareholders exclusively (Bridgewater Navigation Co., 
(1891) 1 Ch. 155; 2 Ch. 317). 

In a recent case Angostwm Bitters (D. J. O. B. ^agert 
& Sons, Ltd. V. Kerr, (1938) A. C. 550) , where the menmran- 
dum of association provided for a dividend of 8 par cent, 
on preference shares and thereafter it provided that 10 
62 
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per cent, were to be carried to a reserve fund until £50,000 
were accumulated, ttiis reserve fund was to be invested 
outside the business, it was also provided that the pre- 
ference shareholders were to have priority as to the return 
of capital. The memorandum was silent as to the purpose 
for which this reserve was to be applied, but the articles 
of association empowered the directors to provide a reserve 
fund for general purposes. It was decided that the reserve 
fund created in accordance with the memorandum of asso- 
ciation was created for the benefit and security of pre- 
ference shareholders. It w'as also decided that the 
guarantor of preference dividends who had made payment 
of preference dividends pursuant to the guarantee can claim 
only to be “ subrogated ” to the rights of the preference 
shareholders and cannot claim to be repaid as a creditor 
of the company (In re. WaUer’s Deed of Guarantee v. 
Walters, (1933) 1 Ch. 321; (1933) W. N. 29). 

Where the articles fix the creation of reserves for 
specific purposes, they can be altered and the reserve fund 
applied in a way inconsistent with the provision in the 
article, provided the same is done after the alteration is 
carried out (Walker v. London Tramways Co., (1879) 12 
Ch. D. 705; Eastern & Australian Steamship Co., (1898) 
68 L. T. 321) . Powers may also be taken to create a reserve 
fund where the articles do not give such powers by inserting 
such an article through a special resolution (Binney v. 
Ince HaU Coal Co., (1866) 35 L. J. Ch. 363). A company 
can also carry forward any profit without creating a 
reserve (Bvrland v. Earle, (1902) A. C. 83). 

Secret Beserve 

Brides creating a reserve fund in the usual manner, 
viz., a transfer from the profit and loss account to a 
special heading of reserve fund account, which is in the 
usual course, exhibited on the balance-sheet tmder the 
heading of “ reserve fund ” it is the practice with some 
companies to create what is known as a “ secret reserve.” 
Tlie object of this Secret reserve is to provide a medium 
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out of which losses can be secretly met with, thus prevent- 
ing undue loss of credit tiirough their publication. This 
course, it is urged, is the interest of companies carrying 
on business of a nature which to a large extent depend on 
their credit, such as banking institutions. This is done 
through the application of any one of the following 
methods : — 

(1) over-depreciating fixed assets, 

(2) over-creation of reserve for bad and doubtful 

debts, 

(3) debiting capital expenditme to revenue, 

(4) under-valuing stock in hand, 

(5) writing off goodwill. 

There is no doubt considerable difference of opinion 
among accountants and businessmen as to the advisability 
of this course being followed. The strongest objection to it 
being that the same might lend itself to the company’s 
fund being misused for the personal advantage of the 
directors or their friends. The position of law in this con- 
nection is uncertain as the only case decided on the same 
subject is Newton v. Birmingham Small Arms Co. Ltd., 
(1906) 2 Ch. 378, which was largely infiuenced by Sec. 23 
of the English Companies Act of 1900, which has been 
considerably altered by the English Act of 1908. It is the 
latter Act which our Act of 1913 largely follows. This 
case, however, brings out the point, tnz., that the auditor 
is not bound to disclose the fact that the financial position 
of the company is better than what is actually shown on 
the balance-sheet, though, of course, the company according 
to this decision, cannot by resolution or otherwise, deprive 
the auditor of his right to state in his report such matters 
as the law obliges him to do in connection with the aocoimts 
of the company. It was further remarked that the principle 
to be followed by the auditor was that, where such a secret 
reserve was created for a legitimate purpose, and that there 
was no room for suspicion, they may use their discretion 
and decide not to disclose this secret reserve in thdr report. 
In this case the actual facts were, that Ihe company passed 



980 


INDIAN COMPANIES MANUAL 


resolutions altering their articles, by which alterations they 
empowered the directors to set aside sums out of profits 
without disclosing them on the balance-sheet imder the 
heading of reserve.” This clause also empowered the 
directors to invest the said reserve in outside securiti^, and 
further it was laid down that the auditors were also not 
to disclose any information with regard to this reserve to 
the shareholders. The Court of course came to the con- 
clusion that, the first part of the resolution empowering 
non-disclosure of reserve to the shareholders was not quite 
objectionable, but the second part which compelled the 
auditors to act in a manner inconsistent with the obligations 
imposed on them by the Act of 1900, were vUra vires. In 
his judgment, BtLckley, J., made the following remarks : — 

‘‘ The special resolutions in the present case provide that 
the balance-sheet shall not disclose the internal reserve fund. It 
must therefore omit on the assets side of the balance-sheet the 
assets which make up the amount standing to the credit of that 
fund, and the contra item — namely, the credit balance of the fund — 
on the liability side. The result will be to show the financial 
position of the company to be not so good as in fact it is. If the 
balance-sheet be so worded as to show that there is an undisclosed 
asset, whose existence makes the financial position better than that 
shewn, such a balance-sheet will not, in my judgment, be necessarily 
inconsistent with the Act of Parliament. Assets are often, by 
reason of prudence, estimated, and stated to be estimated, at less- 
than their probable real value. The purpose of the balance-sheet 
is primarily to show that the financial position of the company is 
at least as good as there stated, not to show that it is not or 
may not be better. The provision as to not disclosing the internal 
reserve fund in the balance-sheet is not, I think necessarily fatal 
to these special resolutions. The Act, however, provides that tho 
auditors shall report to the shareholders on the accounts examined 
by them. These auditors will examine, amongst others, the 
accoimts of the internal reserve fund. A principal question in thia 
case, I think, is whether it is a compliance with these words of 
the act that the auditors shall report that they have examined 
the accoimts as to the internal reserve fund, that they are satisfied 
with them, and that the funds have been employed in manner 
authorised by the company's regulations, or whether there will 
be default in complying with the act if they do not go on to say 
bow the fund has been employed. In my judgment such a report 
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would be a sufficient report within the Act if the auditor is bona fide 
satisfied that in making this report, and nothing further, he ^ 
truly reporting as to 'the true and correct view of the state of 
the company’s affairs.’ But the special resolutions do not stop 
there. They provide that it shall be the duty of the auditor 
not to disclose any information with regard to this fund to the 
shareholders or otherwise. It is, I think, inconsistent with the Act 
of Parliament that the auditor shall be bound, even when he 
thinks that the true state of the company’s affairs is affected by 
facts relating to the internal reserve fund, to withhold information 
with regard to the same from the shareholders. If, for instance, 
the directors had invested the internal reserve fund upon invest- 
ments which might involve the company under certain circumstances 
in enormous loss, the Act, I think, requires that the auditor shall 
be at liberty and be bound to report that fact. In reporting upon 
the accounts submitted to them the auditors do not, of course, 
report as to the details of accounts to which they find no cause 
to take exception. Their duty is to call the attention to that 
which is wrong, not to condescend upon all the details of that 
which is right. It is, I think, competent to the statutory majority 
of the shareholders to say that as to particular items of their 
business it is to the interest of the corporation that there shall 
be secrecy, and that the auditors, who must for the purposes of 
their audit, know all. such details, shall not unless their duty imder 
the statute requires it, disclose such details to the members. 
There is no suggestion in this case that these clauses are intended 
to be used for any other than a legitimate purpose. Those who 
are engaged in commerce are familiar with the fact that undue 
publicity as regards the details of their trade, or as to their financial 
arrangements, may often be very injurious to traders, having 
regard to the rivalry of competitors in trade, to complications 
sometimes arising from strained relations between capital and 
labour, and the like. These are legitimate reasons for ensuring 
secrecy to a proper extent. It is not, I think, necessary, nor having 
regard to the great utility of these Acts, is it desirable, to expose 
persons who trade under these Acts to the necessities of a publicity 
from which their competitors are free unless such publicity is 
required to ensure commercial integrity. I am not disposed to look 
too closely for reasons why I should find clauses such as these to 
be inconsistent with the Act if I see that the true purpose of the 
Act is satisfied. 1 think, however, these special resolutions go too 
far. Any regulations which preclude the auditors from availing 
themselves of all the information to which under the Act they are 
entitled as material for the report which under the Act they m 
to make as to the true and correct state of the company’s sMem, 
mre, I think, inconsistent with the Act.” 
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The ethics of creating secret reserve is no doubt a 
subject of considerable discussion and difference of opinion. 
So long as wrong advantage is not taken of such reserves 
as was the case in .Kelnefs criminal trial it has always 
been held that the creation of such a secret reserve within 
reasonable limits is most desirable, particularly in connec- 
tion with financial concerns, such as banks, etc. Generally 
speaking, whether one desires to create a secret reserve or 
not in ca£e of all companies whose assets are prudently 
valued and depreciated, the values as appearing on the 
balance-sheet would be at the best estimated and that too 
at a valuation lower than their market value. Tlius 
virtually speaking in any such concern prudently managed, 
there will be a secret reserve in one form or the other, 
^gain in case of what are called speculative business, a 
secret reserve tends to maintain dividends at a normal level. 
The one objection is that if secret reserve is created in 
excess, the result would be that the market quotation for 
company’s shares may be much lower to the detriment of 
shareholders and this might have been created by the 
directors intentionally and in some cases fraudulently. To 
take an illustration, supposing abnormal secret reserves are 
created and lower dividends are paid by which the market 
gets depressed during one year and thereafter the directors 
who have the internal knowledge buy in large quantity of 
these shares at low value and thereafter raise the value 
of the shares during subsequent year by bringing into 
account these profits that would be a very detrimental to 
the shareholders concerned. Of course, it is the duty of the 
auditor in such cases to bring out this fact in his report 
as soon as he discovers this type of manipulation. 

According to Prof. Dicksee in his excellent book on 
Auditing (13th edition), page 250, the greatest objection 
to the creation of secret reserve would be on the ground 
that it may be created with a view to secure command of 
moneys that may be expended without being accounted 
for. Thus according to the learned author the reserve 
might conceivably be employed : — 
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“ (1) In securing control of allied undertakings up<Hi the 
American Trust principle, in which case the value of the ‘invest- 
ments’ may be quite speculative; (2) in investments in, or loans 
to, undertakings in which the directors are personally interested, 
in which case the application may not be at all in the interests of 
the company; (3) in commissions or bribes to the agents of custom- 
ers and others. i.e., in ways declared illegal by the Preventi<m <rf 
Corruption Act, 1906; (4) in voting ‘additional remuneration’ to 
the directors or their friends. It is clear from the decision in the 
Birmirigham StnaU Arms Case that the duty is cast upon the audi- 
tor of reporting to the shareholders in all cases where he considers 
that the assets representing the secret reserve have been misapplied; 
his position in this respect is thus one of the grav-est responsibility.” 

The question of secret reserve and the power of the 
company to create sam^ will remain in doubt until a final 
And authoritative decision is given by the highest tribunal 
because Newton v. Birmingham Small Arms Case, (1906) 
2 Ch. 378 cited above, is at present the only case dealing 
on the subject. As the other cases stand the iiosition is 
that the question of the value at which the assets should be 
shown on the balance-sheet and accounts will be a purely 
domestic question (Spanish Prospecting Co., (1911) 1 Ch. 
92; Young v. Brownlee & Co., (1911) S. C. 677). Even 
though our Form F fixes down the capital assets 
to be shown at original cost less depreciation under each 
head, there is nothing to prevent the assets being over 
depreciated even here with a view to create a secret reserve 
indirectly. 


Dividend Equalization Reserve 

There is one form of reserve fund which remains to 
be mentioned and that is a reserve frequently created by 
joint stock companies and called “dividend equalization 
reserve.” The object here is that where the profits of 
a company vary considerably from year to year, a fund 
is created to enable the company to pay uniform dividends. 
Thus during the prosperous years such a reserve may be 
created and utilised for payment of dividends during lean 
years, thereby maintaining a uniform level of dividcaoKb 
from year to year. This of course not only has the merit 
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of giving the shareholders a uniform dividend, but also- 
of maintaining a capital value of his investment on the 
market which would otherwise fluctuate with the larger 
or smaller dividend paid from time to time. The general 
opinion from a business standpoint happens to be that 
in this case the reserve should be invested in outside 
securities of a reliable nature, because the reserve has to 
be drawn upon during the period of depression, when if 
the amount were to be invested in the business itself, the 
company would find itself more embarrassed than ever. 

BALANCE-SHEET 

We have already seen in the beginning of this chapter 
that every joint stock company except a private company 
has to prepare a balance-sheet, and a profit and loss account 
which must be audited and copies of aU these should be sent 
to every member to his registered address at least fourteen 
days before the meeting at which it has to be laid before 
the members. The auditor’s report may be either attached 
to the balance-sheet or may be made out separately. In 
case it is made out on a separate paper, reference as to this 
report must be made on the balance-sheet. It is however, 
considered more desirable that the rejiort should be attached 
with the balance-sheet, and should be written at the foot of 
it, provided it is not likely to be a lengthy one. This course 
is generally followed. This report has to be read before 
the shareholders in general meeting, irrespective of whether 
the same is published with the balance-sheet. For this 
purpose the fonn marked “ F ” in the Third Schedule of 
the Act has to be followed. The flgures as shown in the 
balance-sheet do not as a rule indicate the exact position 
of the company. The same is more or less an approxima- 
tion. This is particularly so in case of fixed assets. Their 
values as appearing in the balance-sheet may indicate book 
balances at cost, minus depreciation, whereas the market 
value may have varied considerably since they were pur- 
chased. On the other hand, the fixed assets may have been 
revalued for the purpose of the balance-sheet. 
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All that is wanted in law is that the position of 
company as shown by the balance-sheet is not exaggerated, 
i.e., shown actually better than what it happens to be 
(Newton v. Birmingham SmaU Arms Co., Ltd., (1906) 2 
Ch. D. 378 at p. 387). Thus, the directors can even value 
the stock at much lower value than what it actually re- 
presents, but they should not show it at a higher figure. 
If however this financial position is made to appear bad 
with a view to enable the directors and managing 
agents to buy in shares cheap from shareholders, tJiat 
would be highly objectionable. In case any commission is 
paid on the issue of the shares the same should also be 
shown on the balance-sheet until it is written off. When 
the assets are shown at a valuation, the mode of valuation 
should also be indicated. 

The Form F as substituted by the Amendment Act of 
1936 given at the end of the Companies Act is to be follow- 
ed in India as far as possible by all companies registered 
under the Indian Companies Act, 1913. This form will be 
found in Vol. II, Appendix C along with the Act. Instead 
of giving a list of new alterations the old Form F was 
substituted by an entirely redrafted form “ so that it shall 
itself present the complete form.” The alteration® made 
influenced by a desire according to the select committee 
“ to improve the form from an accountancy point of 
view.” A private company of course is not required to 
file a copy of its balance-sheet with the registrar (Sec. 134 
(3)). Every member of a company (including a private 
company) is entitled to be furnished with the copies of 
balance-sheets the profit and loss account or the income and 
expenditure account and the auditor’s report on payment 
of a charge not exceeding annas six for every hundred 
words (Sec. 135). The preference shareholders and the 
debenture-holders, except in case of a private company or 
a company registered before 1st April, 1914, have also the 
right to receive and inspect the balance-sheet of the com- 
pany and the report of the auditors on the same footing 
as ordinary shareholders. In case of a public oon^my 



986 


INDIAN COMPANIES MANUAD 


the trustees for the debenture-holders shall have the same 
right (Sec. 146). 

False or Misleading Balance-Sheet 

It should be remembered that under Sec. 282 of the 
Indian Companies Act, whoever makes a false balance- 
sheet or return, report, certificate or other document re- 
quired for the purpose of this Act in any material parti- 
cular knowing it to be false, is punishable with imprison- 
ment of either description for a term which may extend 
to three years and shall also be liable to fine. An offence 
under this section may also be an offence under the Indian 
Penal Code (Queen v. Moss, (1894) 16 All. 88). It h.as 
also been held that a misleading declaration under Sec. 
103 (1) (c) to enable a company to commence business 
is also within this section (Emperor v. Bose, (1924) 46 
AU. 218). As to criminal prosecution of directors 
and other officers guilty of issuing fraudulent balance- 
sheets, accounts etc., it has been held by Buckley, J., in 
London & Globe Finance Corporation, (1903) 1 Ch. 728 
that the Court on its own motion should institute criminal 
proceedings on the ground that a prima fade case was 
shown whenever the Court thinks that it is the duty of a 
good citizen to institute criminal proceedings and in that 
case the Court would be within its powers to order the 
liquidator to do so at the expense of the company. Under 
the Indian Companies (Amendment) Act, 1936 a spedfic 
power is now given under Sec. 237 to the Court to order 
prosecution dther on its own motion or if information is 
placed before it by the liQuidator in case of liquidation 
by the order of the Court or under its supervision or in 
case of voluntary liquidation. 

The Position of Form “ F ” at Law 

All Indian companies are required by the Act to 
prepare the balance-sheet according to Form “ F ” or as 
near thereto as circumstances admit (Sec. 132 (2) ]. 
In this connection the most interesting case is 
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that of (P. D. Shamdasani v. Pochkhanawala, (1927) 29 
Bom. L. B. 722). Here it was laid down that Form F 
as given must be strictly followed and that in connection 
with consideration of a balance-sheet of Indian companies, 
the English Law must be applied with great caution. In 
this case a banking company in India, while preparing its 
balance-sheet according to Form “F” Schedule III to the 
Indian Companies Act of 1913, was required to show under 
the item of “ book debts ” on the " properties and assets 
side ” bad and doubtful or bad debts appearing in its 
books of accounts. The company cut down the debts so 
as to eliminate or reduce a reference to this bad and 
doubtful debts in the balance-sheet and the Court held 
that it was not under the Form at liberty to do so. The 
book debts were defined in this case as meaning all debts 
which were temporarily debts owing to the company and 
were so shown in the books of the company. It was fxir- 
ther laid down that a debt is none the less a debt though 
there may be little prospect of its recovery and though 
the creditor may have the means of recovering the deficit 
if it is not paid. Of course since the company wrote off the 
debt on their being entirely irrecoverable, the debt ceases 
to be book debt. Soon after this decision was given. Form 
“F” was altered (Government Gazettee Extraordihary 
dated 31st March 1927). 


FOREIGN COMPANIES BALANCE-SHEETS AND 
DOCUMENTS 

In case of foreign companies, i.e., companies 
established outside British India, Sec. 277 lays down 
that every such company in every year shall file 
with the registrar of the province in which the 
company has its principal place of business a balance- 
sheet in the form required by the law for the tinm 
being in force in the country where it was incor- 
porated in case the said law requires the company to 
file an annual balance-dieet with the public authority, emd 
if the balance-sheet does not contain all the 
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protrided for in the form marked H in the Third Schedule, 
such supplementary statements as shaU furnish such in- 
formation. In a case when no such provision is made by 
the law of the country in which the company is incorpo- 
rated such a statement in the form of a balance-sheet as 
such company would, if it were formed and registered under 
the Indian Act be required to file. This section affects 
companies incorporated outside British India which have a 
place of business in British India but do not affect those 
who do business only through agents or correspondence 
from abroad. It has been held that carrying business 
through an agent or agents is not establishing business with- 
in the section {Bailie v. Goodwyn <fe Co., (1886) 33 Ch. 
D. 604; Grant v. Anderson & Co., (1892) 1 Q. B. D. 108; 
Huron v. Erie Loan Co., (1911) S. C. 612). In case of a 
foreign company which has places of business in more than 
one centres within British India they have to file documents 
as required in this section with registrar of each province 
in which the business happens to be situate. 

The foreign company which happ>ens to be a private 
company is not required to file a copy of the balance-sheet 
under this section. It has been held that persons who are 
authorised under this section to accept process or notices 
on the company, cannot remove their names from the file 
or disclaim their position as, representatives of the com- 
panies concerned with a view to affect the position of 
creditors {Sedgwick, Collins & Co. v. Rossia Insurance Co., 
(1926) 1 K. B. 1 -, Sabatier v. Trading Co., (1927) 1 Ch. 
495 W. N. 21). For the exact wording of Sec. 277 
Appendix C may be referred to where the Act has been 
appended. 

The documents which a foreign company which esta- 
blishes a place of business within British India must file 
within one month from the establishment of such place of 
business are the following; — 

(1) A certified copy of the charter, statute or memo- 
randum and articles of the company, or otiier mstrumsDts 
constituting or defining the constitution of the company. 
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If ibis document is not prepared in EngUsh, a translation 
in English must also be filed. 

(2) The full address of registered or principal office 
of the company. 

(3) A list of directors and managers of tiie company, 
if any. 

(4) Names and addresses of someone or more persons 
resident in British India authorised to accept on behalf 
of the company service of process and notices required 
to be served on the company. In case of alternations in 
any of the above the company shall within prescribed 
time file with the registrar a notice of alteration. A pro- 
cess or notice shall be sufficiently served on the company 
if addressed to a person whose name has been so filed 
under the section and is left or sent by post to the said 
addre^. 

The regulations as to the use of the word limited in 
case of limited company also apply to foreign companies 
as well as the affixing of boards outside the place of busi- 
ness where it carries on business in British India. Every 
prospectus inviting subscriptions for its shares and deben- 
tures in British India issued by a foreign company 
must state the country in which the company is incor- 
porated and the name of the said company together witii 
the country in which it is incorporated in legible charac- 
ters in all bill heads and letter-paper and in all notides, 
advertisements and other official publications of the com- 
pany, failure to comply with any of the requirements 
of the section entails a fine on every officer or agent of 
the company not exceeding Rs. 500 or in case of a con- 
tinuing offence Rs. 50 for every day during which the 
default continues. The Amendment Act of 19S6 doee 
away w^h the discretion which the old Act goeve to the 
Govemor-Oeneral in Council to exempt foreign companiee 
from complying with the provisions of S. 277. 

Sale and for Sale of Shares 

It is not lawful for any person to issue, crcnlotf or 
distribute in British India any Prospectus o^ering yor 
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suhscripUon shares in, or debentures of a company incor4 
poroted or to be incorporated outside BtUish It^ia, whether 
the company has or has not established, or when formed, 
will or will not establish, a place of business in British 
India, unless in compliance with the following require-- 
ments : — 

(i) before the issue, circulation or distribution of the 
prospectus in British India, a copy of mme certified 
by the chairman and two other directors of the 
company as having been approved by resohition of 
the managing body, has been handed for registration 
to the registrar; 

(u) the prospects states on the face of it that the copy 
has been so delivered; 

(iii) the prospectus is dated; and 

(iv) the prospectus otherwise complies with Part X of the 

Indian Cofnpanies Act, relating to companies estab* 
lished outside British India, or issues to any person 
in British India a form of application for shares in 
or debentures of such company or intended company, 
unless the form is issued with the prospectus which 
complies with the requirements of Part X. However, 
this provision will not apply if it is shown that the 
form of application was issued in connection with o 
bona fide inxxitalion to a person to enter into a 
underwriting agreement with respect to the shares or 
debentures [^7 A (/)]. 

The above regviatiom uhU not apply to the issue to 
existing members or debenture holders of a company of a 
prospectus m form of application relating to shares in or 
debentures of the company, whether an applicant for shares 
or debentures, vnll or will not have the right to renounce 
in favour of other persons, but subject as aforesaid, this 
regulation vnll apply to a prospectus or form of appUcation 
whether issued on or with reference to the forms of a com- 
pany or subsequently. [Sec. i77A {£)]. It is further laid 
down that any document by which any shares in or deben- 
tures of a company incorporated outside British Indui arv 
offered for sale to the public, the seme would, if the company 
was a company unthin the meaning of the Indian Compamet 
Act, have been deemed by virtue of Section 08A to be « 
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fTO^peotuB iswed by the company, that dodhmerU wiU be 
deemed to be, for the purpose of Section 277 A, a prospeiAus 
issued by the company [277 A (S) ] . If, however, an offer 
of sales of shares or debentures for subscription or sale 
is made to any person whose orcUnary business or part of 
whose ordinary business it is to buy or sell shares or deben'* 
tures, whether as principal or agent, shall not be deemed 
cn offer to the public for the purposes of Section 277 A, A 
fine not exceeding rupees five thousand is imposed on any 
person who is knowingly responsible for the issue, circula- 
tion or distribution of any prospectus or for the issue of a 
form of application for shares or debentures in contraven- 
tion of these provisions. [277A (4 and S) ] . 

Requirements as to Prospectus 

In order to comply with Part X of the Act dealing with 
companies incorporated outside British India, a prospectus 
in addition to complying with the provisions of Section 
277 A (u) and (m) of clause (a) must contain particulars 
with respect to the following matters : — 

(t) the objects of the company; 

(n) the instrument constituting or defining the constitution 
of the company. 

(w) the enactments, or provisions having the force of an 
enactment, by or under which the incorporation of 
the company was effected; ^ 

(iv) an address in British India where the scud instrument, 
eruictments or provisions, or copies thereof, and if the 
same are in a foreign langtiage a translation thereof 
in the English language certified in the prescribed 
manner^ can be inspected; 

iv) the date on which and the country m which the 
company was incorporated; 

(tn) whether the company has established a place of business 
in British India and, if so, the address of Us principal 
office m British India. 

The provisions (i), (n) and (m) wiU not apply in the 
«a«e o/ a prospectus issued more than two years aft^ the 
tiato ai which the company is enfiUled to commence ^un* 
ness. The company has also to stahe the matter spedfied 
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in Sec. 9S (lA) subject to the above mentioned provisions^ 
and set out the reports specified in that section. Ifi, 
however, any prospectus is published as a newspaper 
advertisement, it shall be a sufficient compliance with the 
requirement that the prospectus must specify the objects 
of the company if the advertisement specifies the primary 
object with which the company was formed and only a 
reference to the articles of the company shall be deemed to 
be sufficient reference to the constituiion of the company 
(Sec. £778). Any condition which requires or binds any 
applicant for shares or debentures to waive compliance 
with any requirement of this Section, or which purports to 
affect him with notice of any contract, document or matter 
not specifically referred to in the prospectus, shall be void 
[Sec. £778 (U) ] . Where any of the requirements of Sec. 
2778 are contravened a director or other person responsible 
for the prospectus shall not incur any liability by reason 
of the non-compliance or contravention if 

(V) as regards any matter not disclosed, he proves that he 
was not cognisant thereof, or 

(S) he proves that the non-compliance or contravention 
arose from an honest mistake of fact on his part, or 

(Hi) that the non-compliance or contravention was in respect 
pf matters which, in the opinion of the Court dealing 
with the case, were Immaterial or were otherwise such 
as ought, in the opinion of that Court, having regard 
to all the circumstances of the case, reasonably to be 
excused. 

However, in case of failure to include in a prospectus 
a statement with respect to the matters specified in Sec- 
tion 93 (i) clause (n), no director or other person shall 
incur any liability in respect of the failure, unless it is 
proved that he had knowledge of the matter not disclosed 
[S. 2778 (iii) ] . Nothing contained in Sec. 2f17B shall limit 
or diminish any liability which any person may incur under 
the general Law or under this Act, apart from the section. 

Canvassing for Sale of Shares 

It is now laid down that it shall not be lawful for any 
person to go from house to house offering shares of a 
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company incorporated outside India for subscription or pur- 
chase to the public or any member of the public. The 
expression “ house ” shaU not include an office used for busi- 
ness purposes. Any contravention of this requirement toould 
render the person concerned liable to a fine not exceeding 
rupees one hundred. (Sec. 277C). 

Registration of Charges 

The provisions of Sections 109 to 117, both inclusive, 
and Sections 120 to 126, shall extend to charges on proper- 
ties in British India which are created and to charges on 
property in British India which is acquired after the 
commencement of the Indian Companies (Amendment) 
Act, 1936 by a company incorporated outside British India 
jvhich has an estabbshed place of bwbness in British India. 
(Sec. 277D). 

Appointment of Receiver 

The provisions of Sections 118 and 119 shall apply 
mutatis mutandis to the case of all companies incorporated 
outside British India but having an established place of 
business in British India and the provisions of Section ISO 
shall apply to such companies to the extent of requiring 
them to keep at their principal place of business in British 
India the books of account required by that section with 
respect to money received and expended, sales and pur- 
chases made, and assets and liabilities in relation to 'its 
business in British India (Sec. 277E). 

Articles dealing on dividends, reserves and accounts as 
given in Table A and as distinguished with the forms 
in use in India by Indian companies 

DIVIDEND AND RESERVE 

Table A— Clause 96 The company in general meeting nucr 
declare dividends, but no dividends shall mceeed the amount 
recommended by the directors. 
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NotIs : — ^TTie above is a very simple form and 17 (ft fnakat 
tkia regulatton or an identical regulaUon a$ tMe 
cotnptdsory but in Indian comp^mies various forma are in 
use such as the following : — 

"Subject as aforesaid, the profits of the company shall be 
divisible among the members in proportion to the capital paid up 
on the shares held by them respectively ” 

"Where capital is paid up in advance of calls upon the 
footing that the same shall carry interest, such capital shall not, 
whilst carr\^ing interest, confer a right to participate in profits.” 

"The company in general meeting may declare a dividend 
to be paid to the members according to their rights and interests 
in the profits, and may fix the time for payment.” 

"The declaration of the directors as to the amount of the 
net profits of the company shall be conclusive.” 

Another alternative form, particularly where prefer- 
ence shares are in contemplation is as follows : — 

"Subject to the rights of holders of preference shar^, if 
any, and to any resolution of the company attaching any special 
privileges to other shares and the provisions of these articles the 
net profits of the company (after making provision, if any, for 
sinking, depreciation, reserve or other funds and for carrying out 
balance for the next year) shall be divisible among the members 
in proportion to the capital paid up or credited as paid up on the 
shares held by them resqpectively.” 

Table A — Clause 96 : — ^The directors may from time to time 
{lay to the members such interim dividends as appear to the 
directors to be justified by the profits of the company. 

Note : — clause similar to the above is used by Indian a>mpani^ 
with a slight verbal difference as follows in connection 
with interim dividend : — 

"The directors may from time to time pay to the membm 
such interim dividends as in their judgment the position <A the 
company justified.” 

Table A — Clause 97 : — No dividends shall be paid otherwise 
than out of profits of the year or any other undistributed profits. 

Nora The dbove clause is used bodily as we saw in ecmnection 
with notes on Table A— Clause 96 above. It is aba a 
clause which or an identical douse to it which Sec. 17 (f) 
makes compulwry. 
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Table A — Clame 98 : — Subject to the rights of pevBom (jl 

entitled to shares with special rights as to divid^ds, ajll 
'dividends shall be declared and paid according to the amounts 
paid on the ^ares but if and so long as nothing is paid upon any 
of the shares in the company, dividends may be declared and paid 
according to the amounts of the shares. No amount paid on a 
share in advance of calls shall, while carrying interest, be treats 
for the purposes of this article as paid on the share. 

Note : — ^The Indian companies utilise the spirit of the above 
clause in a different wording. With regard to dividend 
being payable only on the paid-up value of the share, 
we have already seen a clause given above in connection 
with Clause 95 of Table A. With reference to calls paid 
in advance, the form in use by Indian companies is as 
follows : — 

“ Where capital i.s ]n\id up in advance of calls, upon the 
footing that the same shall carry inter^t such capital shall not, 
whUst canying interest, confer a right to participate in profits.” 

Table A — Clause 99 : — The directors may, before recommend- 
ing any dividend, set aside out of the profits of the company such 
sums as they think proper as a reserve or reserves which shall, at 
the discretion of the directors, be applicable for meeting contingen- 
cies, or for equalizing dividends, or for any other purpose to which 
the profits of the company may be properly applied, and pending 
such application may, at the like discretion, either be employed in 
the business of the company or be invested in such investments 
(other than shares of the company) as the directors may from 
time to time think fit. 

Note : — A clause similar to the above, but in a little more detailed 
and elaborate form is used by our Indian companies but 
one most universal is as follows : — 

“ Before recommending any dividend, to set aside out of the 
profits of the company such sums as they think proper as a 
Sinking Fund, Depreciation Fund or Reserve Fund to meet 
contingencies or for liquidation of debts and liabilities of tiie 
company or for equalisation of dividends or for special dividends 
or for repairing, improving and maintaining any of the property 
of the company and for such other purposes as the directors shall 
in their absolute discretion think conducive to the interests of 
the company, fimd to inv^ the several sums so set aside' upon 
such investments (other than shares of the company) as they 
msy think fit, and from time to time deal with and vaiy such 
invaitments, and dispose of aU or my part dierecrf for tiie 
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benefilf of the company and to divide the reserve fund into sucb 
special funds as they think fit with full power to employ the 
assets constituting the reserve fund in the business of the company, 
and that without bemg bound to keep the same separate from the 
other assets.” 

Table A—Clame 100 K several persons are registered as 
joint-holders of any share, any one of them may give effectual 
receipts for any dividend payable on the share. 

Note : — A similar clause as above is used by our Indian companies, 
but in a different wording such as the following : — 

**Any one of several persons who are registered as the joint- 
holders of any share or the manager of any member’s busine^ may 
give effectual receipts for all dividends and payments on account 
of dividends in respect of such share; provided that the managing 
agents may in their discretion refuse to pay any money or deliver 
any property by way of dividend to any person other than the 
member personally.” 

Table A — Clause 101 : — Notice of any dividend that may 
have been declared shall be given in manner hereinafter mentioned 
to the persons entitled to share therein. 

Note : — Some companies keep the exact wording of the above 
clause in Table A and others omit it because generally 
the arrangement is to send dividend by post. Where 
this clause is used in Indian companies, it takes the 
following form : — 

“Notice of the declaration of any dividend, whether interim 
or otherwise, shall be given to the holders of registered shar^ in 
manner hereinafter provided.” 

The other alternative form or dividend or bonus is ae 
follows : — 

“ Notice of any dividend or bonus that may have been 
declared shall be given to the shareholders either by advertisement 
in at least one English and one vernacular paper published in 
Bombay or by writing sent to the registered address of the 
shareholders through the post or by a messenger. 

Table A — Clamp lOi : — No dividend shall bear interest against 
the company. 

Note : — ^The above wording is either bodily incorporated in one 
of the clauses of the articles as given above by Indian 
companies or ^parately stated. 
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Additional dattses : — ^Besides the above clauses as^in- 
‘dicated above; articles of association of all our Indian com- 
panies contain many additional clauses which are most- 
convenient and necessary in connection with daily practice 
of the company. They are as follows : — 

For reduction of debts 

" The directors may retain any dividends on which the 
company has a lien, and may apply the same in or towards 
satisfaction of the debts, liabilities or engagements in respect of 
which the lien exists.” 

An alternative clause is as follows : — 

“The directors may deduct from the dividends or bonus 
payable to any shareholder in the company all such sums of 
money as may be due from him to the company on account of 
any calls, interest due thereon, and expenses incurred in respect 
of the same, or on account of any other matter of whatsoever 
nature.” 

There is a further clause providing for a dividend 
being declared simultaneously with the making of calls and 
making it payable at the same time as the dividend. It 
runs as follows : — 

“ Any general meeting declaring a dividend may msdce a call 
on the members of such amount as the meeting hxes, but so that 
the call on each member shall not exceed the dividend payable 
to him, and so that the call be made payable at the same time 
as the dividend and the dividend may if so arranged between %the 
company and the member, be set off against the call. The making 
of a call under this clause shall be deemed ordinary business of an 
ordinaiy general meeting which declares a dividend.” 

The above is also a very convenient power to take in 
the articles. 

The other most useful power which every Indian joint 
stock company’s articles embrace is the power to pay 
dividend in specie. This article runs more or 1^ in the 
following form : — 

*^Any general meeting sanctioning or declaring a dividend 
may direct payment of such dividend wholly or in part by the 
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distribution of specific assets, and in particular of paid up shares^ 
debentures or debenture-stock of the company or of any other 
company, or in any one or more of such ways and the directore 
shall give effect to such resolution and where any difficulty arises 
in regard to the distribution, they may settle the same as they 
think expedient, and in particular may issue fractional certificates 
and may fix the value for distribution of such specific as^ts, or any 
part thereof, and may determine that cash payment shall be made 
to any members upon the footing of the value so fixed in order 
to adjust the rights of all parties, and may vest any such specific 
assets in Trustees upon such trusts for the persons entitled to the 
dividend as may seem expedient to the directors. Where requisite,, 
a proper contract shall be filed in accordance with Section 104 of 
the Indian Companies Act, 1913, and the directors may appoint 
any pereon to sign such contract on behalf of the persons entitled 
to the dividend, and such appointment shall be effective.” 

In case of death or bankruptcy of a member the follow- 
ing clause in connection with dividend known as ‘ retention 
clause/ which gives power to the company to retain the 
dividend imtil the person to whom the shares are trans- 
mitted in law either becomes a member or duly transfers 
the shares to somebody else, is used. This is a clause which 
indirectly forces an executor or trustee to get the shares 
transferred on his own name and may be or may not be .a 
desirable clause to incorporate in the articles of our com- 
panies. As it is used in some companies the form is given 
as below: — 

^'The directors may retain the dividends payable upon the- 
shares in respect of which any person is under the transmiasimi 
clause entitled to become a member, or which any person under tiiat 
clause is entitled to transfer, until such person shall become a 
member in respect thereof or shall duly tremsfer the same.” 

The usual practice of Indian companies is to pay 
dividend through post and varying forms are used in con- 
nection therewith. The form in general use is as follows: — 

‘‘ Unless otherwise directed, any dividend may be paid by 
cheque or warrant sent through the post to the registered addr» 
of the member entitled or that member whose name stands tisst- 
on the register in respect of the joint holding and every cheque- 
or warrant so sent shall be made payable to the order of tiie? 
person to whom it is sent.” 
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In order to make ilie position of the company safe in 
connection with the loss of these cheques for dividend 
through transmissions, the following wording is added in 
some cases which is the most desirable wording in the 
interest of the company itself : — 

“ The company shall not be liable or responsible for 
any cheque or warrant lost in transmission or for any 
dividend lost to the member or person entitled thereto by 
forged endorsement of any cheque or warrant or fraudulent 
recovery thereof by any other means.” 

The other additional clause will be found in case of 
Indian companies as one providing for the disposal of un- 
claimed dividends after a certain time has expired. This 
clause runs as follows : — 

" All dividends unclaimed for one year after having been 
declared may be invested or otherwise made use of by the directors 
for the benefit of the company until claimed and all dividends 
unclaimed for three years after having been declared may at the 
end of that period be forfeited by the directors for the benefit of 
the company and cease to be payable and may be added to the 
reserve fimd, but the directors may remit the same whenever they 
think proper.” 

It will be noticed that in the above clause three years 
are provided for though according to Limitation Act in 
absence of such an article, the sharelyalder concerned would 
be entitled to get his dividend within six years of its being 
declared. If the same clause is to apply to bonus also the 
word “ bonus ” may be added to the word dividends as is 
done in case of some companies. A further clause provid- 
ing for the transfer affected at the time of declaration of 
dividend runs as follows : — 

“ A transfer of shares shall not pass the right to any dividend 
declared thereon before the registration of the transfer.” 

ACCOUNTS 

Table A — Clause 103 ; — ^The directors shall cause true accounts 
to be kept. 

(a) of the sums of money received and expended by the 
eompeay, and the matter in respect of which such 
receipt and expenditure takes plara; and 
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(6) all sales and purchases of goods by the company; 

(c) of the assets and liabilities of the company. 

Noib : — ^The Indian companies have incorporated a simiiar Article 
on more or less similar terms. The usual form is as 
follows : — 

''The ^cretari^, Treasurers and Agents shall cause prop^ 
books of accounts to be kept of the paid up capital for the time 
being of the company, and of all sums of money received or 
expended by the company and of the matters in r^ect of whidi 
such receipt or expenditure takes place, of all sales and purchases 
of goods by the company, and of the credits and liabilities of the 
company, and generally of all its commercial, financial and oth^ 
affairs, transactions, and engagements, and of aU other matters 
necessary for showing the true financial state and condition of the 
company, and the accounts shall be kept in such books and in such 
manner as the directors may deem expedient.” 

Frequently a line is added to the effect that and the 
director shall be entitled to examine and inspect the said 
accounts.'^ 

Table A — Clause 104 • — ^The books of accoimt shall be kept 
at the registered office of the company, or at such other place as 
the directors shall think fit, and shall be open to inspection by the 
directors during business hours. 

Notes : — Most of the Indian companies bodily incorporate the 
above clause. 

• 

Table A — Clause 106 : — ^The directors shall from time to time 
determine whether and to what extent and at what times and places 
and under what conditions or regulations the accounts and books 
of the company or any of them shall be open to the inspection <rf 
members not being directors, and no member (not being a director) 
shall have any right of inspecting any account or book or document 
of the company except as conferred by law or authorised by the 
directors or by the company in general meeting. 

Note The above clause is also bodily incorporated in most of 
the Indian companies articles of association. In some 
companies the last line, viz-, "or by a resolution of the 
company in general meeting” is omitted which ominion 
is most undesirable as it deprive the shareholders 
their right to decide upon inspection in a general meeting 
if they wish the accounts to be inspected under certain 
exceptional drcumstano^ by experts aj^pioint^ by 
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Table A — Clause 106 : — The directors shall as required • by 
Ss, 161 and ISIA of the Indicm Companies Act, 1916, cmnse to he 
prepared and to he laid before the company in general meetvng 
such profit and loss accounts, balance sheets and reports as are 
referred to in these sections. 

Note : — ^The usual clause on the above point in case of Indian^ 
companies takes the following form : — 

“ At an ordinary general meeting the directors shall lay 
Ijefore the company yearly profit and loss account and balance 
sheet containing a summary of the assets and liabilities of the 
company made up to a date not more than four months before the 
meeting, from the time when the last preceding account and balance 
sheet were made up, or in the case of the first account and balance 
sheet from the incorporation of the company and the directors^ 
report with respect to the state of the company's affairs, the amount 
if any which they recommend should be paid by way of dividend 
and the amount if any which they propose to take to the reserve 
fund, general reserve or reserve account!* 

Table A — Clause 107 : — ^The profit and loss account shall in 
addition to the matters referred to in subsection (S) of Sec. 162 
of the Indian Companies Act, 1913, show arranged under the 
most convenient heads, the amount of gross income, distinguishing 
the several sources from which it has been derived, and the amount 
of gross expenditure, distinguishing the expenses of the establish- 
ment, salaries and other like matters. Every item of expenditure 
fairly chargeable against the year's income shall be brought into 
account, so that just balance of profit and loss may be laid before 
the meeting, and, in cases where any item of expenditure which 
may in fairness be distributed over several years has been incurred 
an any one year, the whole amount of such item shall be stnted, 
with the addition of the reasons why only a portion of such 
•expenditure is charged against the income of the year. 

Note : — Most of the Indian companies omit the above clause. 

Some have an article similar to the above clause. It is 
most desirable that they should voluntarily submit tiieir 
profit and loss account in proper form as laid down mid 
suggested by the above Table A Article. Some companies 
however in the balance sheet clause which follows later, 
samples of which we are dealing with in connecticm mih 
Clause 1(^ of Table A hereunder, deal with this point 
in more or less the following form 

^Once at least in every yw the directors AaH lay b^ore 
stlie <x>mpany in general meeting a balance dieet and a profit and 
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loss account of the company, made up to the 31st day of December 
then last past showing in detail the total income and the total: 
expenditure, and such statements shall be accompanied by the 
reports of the directors, and printed copies of the balance sheet 
and profit and loss account shall be forwarded to the shareholders 
at their respective registered addresses through the post, at least 
seven days before the ordinary general meeting.” 

Note : — It will be noticed that in the above clause the wording 
used is ^‘and a profit and loss account of the company 
made up to the Slst day of December then last passed 
showing in detail the total income and the total expendi- 
ture,” where an attempt is made to provide for a detailed 
profit and loss account showing under separate headings 
the different sources of income and expenditure as 
suggested by clause 107 above. 

Table A — Clauses 108 & 109 : — balance sheet shall be made 
out in every year and laid before the company in general meeting 
made up to a date not more than six months before such meeting. 
The balance sheet shall be accompanied by a report of the directors 
as to the state of the company's affairs and the amount which 
they recommend to be paid by way of dividend, and the amount 
(if any) which they propose to carry to a reserve fund. 

A copy of the balance sheet and report shall, seven days* 
previously to the meeting, be sent to the persons entitled to receive 
notices of general meetings in the manner in which notices are 
to be given hereunder. 

Note : — ^The usual form of article in case of Indian companies 
embraces both the two above articles together and runs 
in more or less the following form : — 

“Every such balance sheet shall be accompanied by a report 
of the directors as to the state and condition of the company wid 
as to the amount which they recommend to be paid out of the 
profits by way of dividend or bonus to the members and the amount 
(if any) which they propose to carry to the R^rve Fund, Smkmg 
and Depreciation Fund or any other Special Fund according to 
the provisions in that behalf hereinbefore contained and the account, 
balance sheet and report shall be signed by two directors and 
countersigned by the managing agents.” 

“A printed copy of such account, balance-sheet and report 
shall, seven days previously to the meeting be served on the regis- 
tered holders of shares in the manner in which notices are herein- 
after directed to be served.” 

Where there are no Managing Agents, the first of ther 
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above clauses in the Indian companies would contain, 
instead of the words “ and countersigned by the nmnftgiTig 
agents,” tiie word such as “and countersiped by such 
officer of the company as usually from time to time be- 
authorised By the directors for the purpose.” 

Where half-yearly accounts are also contemplated to- 
be sent, an article is added to the following effect in the- 
Indian companies articles of association : — 

“The directors may, in addition to the annual account before 
mentioned, make up a haK-yearly account, and forward to the 
diareholders, printed copies of the same without calling a general 
meeting.” 

Table A — Clause 110 : — ^The directors shall in all req)ect8- 
comply with the provisions of Secs. 130 to 135 of the Indian 
Companies Act, 1913, or any statutory modification thereof for 
the time being in force. 

Note The above clause is never to be found in the Indiam 
companies articles of association. 
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Audit and Auditors 

‘General remarks 

Company Law requires a company to appoint at each 
annual general meeting, an auditor, to hold office until the 
next annual general meeting, failing which, the Local 
Govermnent may, on. the application of any member of the 
company, appoint an auditor of the company for the current 
year and fix the remuneration for his services to be paid 
to him by the company. In making such an appointment 
care should be taken to see that no person holding the office 
of a director or officer of the company, or that of partner 
of such a director or officer, and in case of companies other 
than a private company, no person in the employ of such 
a director or officer, is appointed. Any person indebted to 
the company also cannot be appointed auditor and w case 
any person after being appointed auditor becomes indebted 
■ to the company his appointment shall be terminated [S. 144 
(6) (iv) ]. It is further provided by our Indian Companies 
;Act that in case of a company other than a private com- 
pany, the auditor shall be a person holding a certificate 
from the Local Government entitling him to act as an 
auditor of companies, or is a member of any institution or 
association specified in the notification in the Gazette of 
India by the governor-general in council. Our Act here 
lays down a principle which places it a step forward in 
comparison to the English Companies Act where no specific 
qualification for auditors of public companies is insisted 
upon. It is further laid down that, the continuing auditor 
can only be removed at a subsequent meeting in case the 
person who proposes to appoint some other person in the 
‘Office of auditors gives a notice to the company to that 
•effect of at least not less than fourteen days before the date 
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of the annual general meeting. A copy of such a notice* 
should be sent by the company to the retiring auditor, and. 
it must also inform its members as to this notice either by 
advertisement, or by any other method allowed by the- 
Company’s Act not less than seven days before the annual 
general meeting. The first auditors may be appointed by 
the directors before the statutory meeting and they shall 
hold office until the first annual general meeting, unless 
previously removed by the members of the company in. 
general meeting, in which case such members of that meet- 
ing may appoint new auditors. In case any casual vacancy 
in the office of auditors occurs, the same may be filled in by 
directors, and until such vacancy is filled in the surviving 
auditor, if any, may continue to act. The remuneration 
of the auditor is fixed by the company in general meeting, 
except in case of those appointed by the directors before the 
statutory meeting, or with a view to fill any casual vacancies 
in which case the said directors may fix their re- 
muneration. (Sec. 144). The articles of association of a 
company generally provide rules as to the appointment of 
auditors. It will thus be noticed that auditors have to be 
appointed both in the case of private and public companies, 
with this difference that, in case of private companies, the 
auditor need not be a person possessing the requisite quali- 
fication. We have noticed above that Sec. 144 (6) insists 
on the notice being given to the retiring auditor or auditors 
who are to be replaced. This requirement was first in- 
troduced in the English Act of 1907, to prevent the directors 
from getting an inconveniently strict auditor replaced 
through the appointment of a nominee or friend. This 
provision as to this notice at least affords the auditor an 
opportunity to place his case before shareholders if he 
' desires to do so. Of course, the Act does not jpve the 
auditor an express right to attend the meeting of the com - 
pany, but the permission to do so is seldom refused when 
asked. This difficulty will not arise when the auditor is 
also a shareholder, as he can in that case be present at tbe- 
meeting in his capacity of a diareholder, whoreas, in ex- 
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treme cases he may have his case presented throng 
.members sympathetic towards him. 

In this connection Sec. 144 and Sec. 146 of our Indian 
Companies Act are important. The former section deals 
with the qualification and appointment of auditors which 
we shall quote here as under : — 

Sec. 144 : — (1) No person shall be appointed or act as an 
auditor of any company other than a private company not being 
the subsidiary company of a public company unless he holds a 
certificate from the Local Government entitling him to act as an 
auditor of companies; 

Provided that a firm whereof (all the partners practising 
in India) hold such certificates may be appointed by its firm-name 
to be auditor of a company, and may act in its firm-name;” 
and 

”(2) Tlie Governor-General in Council may, by notification 
in the Gazette of India and after previous publication, make rules 
providing for the grant, renewal or cancellation such certificates 
and prescribing conditions and restrictions for such grant, renewal 
or cancellation; 

Provided that nothing contained in such rules shall preclude 
any person from being granted a certificate merely by reason that 
he does not practise as a public accountant. 

(2-A) In particular, and without prejudice to the generality 
• of the foregoing power, such rules may — 

(а) provide for the maintenance of a register of accountants 

entitled to apply for such certificates; 

(б) prescribe the qualifications for enrolment on the register 

and the fees therefor; 

(c) provide for the examination of candidates for enrolment, 

and prescribe the fees to be paid by examines; 

(d) prescribe the circumstance in which the name of any 

person may be removed from or restored to the 
register ; 

(e) provide for the establishment, constitution and procedure 

of an Indian Accountancy Board, consisting of persons 
representing the interests principally affected or having 
special knowledge of accountancy in India, to advise 
him on all matters of administration relating to 
accountancy, and to assist him in mfuntAining the 
standards of qualification and conduct ot panoos 
enrolled on the register; and 

(J) provide for the establishment, constitution and procedure 
€i local accountancy boards at sudi c^rtres as tte 
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Governor-General in Council may select, to advise him 
and the Indian accountancy board on any matt^ th^ 
may be referred to them. 

(2-B) The holder of a certificate granted under this section 
4shall be entitled to be appointed and act as an auditor of companies 
throughout British India.” 

(3) Eveiy company shall at each annual general meeting 
appoint an auditor or auditors to hold offici^ until the next annual 
general meeting. 

(4) If an appointment of an auditor is not made at an annual 
general meeting, the Local Government may, on the application 
of any member of the company, appoint an auditor of the 
company for the current year, and fix the remuneration to be 
paid to him by the company for his services. 

(5) The following persons; that is to say : — 

(0 a director or officer of the company; and 
(n) a partner of such director or officer, and 

(m) in the case of a company other than a priv^ate company 
noi being the sitbsidiary company of a public company 
any person in the employment of such director or 
officer; and 

(»u) any person indebted to the company; shall not be 
appointed auditors of the company ; if any person 
after being appointed auditor becomes indebted to 
the company his appointment shall thereupon be 
terminated, 

(6) A person, other than a retiring auditor, shall not be 
capable of being appointed auditor at an annual general meeting 
unless notice of an intention to nominate that persmi to the office 
of auditor has been given by a member of the company to the 
company not leas than fourteen days before such annual general 
meeting, and the company shall send a copy of any such nptice to 
tile retiring auditor, and shall give notice thereof to its members 
either by advertisement or in any other mode allowed by the 
Articles not less th an seven days before the annual general meeting ; 

Provided that, if after notice of the intention to newninate 
an auditor has been given to the company, an annual general meet- 
ing is called for a date fourteen days or less after the notice has 
been given, the requirements of this section as to time in r^>ect 
of such a notice shall be deemed to have been satisfied, and the 
notice to be ^nt or given by the company may, instead of bdbag 
sent or given within the time required by this section, be s^t or 
given at the mne time as the notice of the annual general meeting. 

(7) The first auditors of the company may be iq>poinled 
'by the directors b^oxe the statutoiy meeting, and if so apiKmted 
t^aU hold eS&fis until tiie fost annual general meting untees ine* 
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viously removed by a resolution of the members of the company* 
in general meeting, in which case such members at that meeting 
may appoint auditors. 

(8) The directors may fill any casual vacancy in the office 
of auditor, but while any such vacancy continues, the surviving or 
continuing auditor or auditors (if any) may act. 

(9) The remuneration of the auditors of a company shall 
be fixed by the company in general meeting, except that the remu- 
neration of any auditors appointed before the statutory meeting^ 
or to fill any casual vacancy, may be fixed by the directors. 

It may be noticed that there is no specific provisioa 
for removal of auditors during the year but if directors 
exclude them on the ground of misconduct the court will 
not force the auditors on the company which the company 
disapproves {Cuff v. London & County Land Co,^ (1912) 
1 Ch, 440). 

In connection with re-election of auditors, care should 
be taken to see that the proposal comes from the joint 
body of members or shareholders and not form the directors 
The remuneration of auditors is also fixed in the resolu- 
tion which re-appoints them. With reference to the ques- 
tion whether a firm of accountants who have been employed 
by the directors of a company to keep accounts or assist 
in keeping up same for the company could also act as the 
company's auditors. There is no decided case but Prof 
Dicksee, while dealing on this subject in his book on 
Auditing from which we have already quoted 13th edition, 
page 345, states as follows : — 

“There are no decisions on the matter, but it is thought that 
where the appointment as book-keeper is a definite appointment of 
a more or less permanent nature, it would constitute the book- 
keeper an ‘ officer ' of the company within the meaning of the Act, 
in just the same sense that the secretary is an officer; but instruo- 
tions given exceptionally, or occasionally, to perform specified book- 
keeping work— e.p., to help to overcome arrears in the writing up 
of the books— would, it is thought, not constitute the appointee an 
officer, in the same way that it has been ruled that the solicitor 
employed by a company to transact its legal business is not an 
officer. Whatever the legal pc^tion may be, however, it is clwr 
, that if the auditors are in the habit of reedving conmderably 
l^ger fees from the directors in conn^tion with the book-ke^ung 
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than they received qm auditors, the independence of their poataon 
is very seriously undennined; and that such an arrangement is 
altogether against the q>irit of Sec. 144 (5). A fortiori must m 
this view be held in cases where the shareholders are in ignorance 
of the true facts of the position.” 

Sec. 144 (9) lays down that the remuneration of tiie 
auditors shall be fixed by the company in general meeting 
except that the remimeration of any auditors appointed 
before the statutory meeting or to fill up vacancies may 
be fixed by the directors. Here therefore generally tiie re- 
muneration has to be fixed at the time of appointment 
by the shareholders or the shareholders may fix it at any 
subsequent time. If however, the shareholders have fixed 
the remuneration at the time of appointment, a contract 
between the company and the auditors is brought into 
existence which once the auditor has accepted office cannot 
be broken or varied by either parties without mutual con- 
sent. 

With reference to Sec. 144 (7) where it is laid down 
that the first auditors of the company may be appointed 
by the directors before statutory meeting, the qu^tion 
arises as to what should happen if directors fail to exercise 
their right of appointment. The section does not give 
this right of appointment of auditors at this statutory meet- 
ing to the members of shareholders. The wording 
of Sec. 144 (4) also does not clear this difficulty because 
there the wording is that the local government may 
appoint auditors in case where his appointment is not 
made “at an annual general meeting.” Of course tl^re 
is no decided case on this subject to guide us for the simple 
reason that such difficultly have not arisen in practice 
owing to the universal appointment of first auditors by 
the directors themselvy prior to the date of the statutory 
meeting. Where the auditors prepare the final accounts 
as well as report upon them, it is suggested that the acooimts 
must be accepted by the directors first by being dgimd 
tbeib on behalf of the board before the auditors pr^are 
theuf r^rt on same in thw capacity as auditors. 

64 
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Number of Auditors 

The number of auditors to be appointed depends on 
the provisions in the articles of the company concerned. 
Almost every company of importance employs at least 
two auditors. In case of companies having foreign 
branches, it is the pracUoe to appoint local auditors for 
such foreign branches. Frequently, debenture-holders or 
some special class of shareholders are given the privilege 
to appoint separate auditors, i.e., over and above those 
appointed by the company in general meeting on behalf 
of the general body of shareholders. When the articles 
of association of a company provide for the appointment 
of two auditors it will not be correct to appoint a firm 
of accountants made up of two or more partners, but two 
distinct firms or two members of two distinct firms will 
have to be appointed. Here the responsibilities of the 
joint auditors will be both joint and several, unless in 
the terms of the contract it is made clear that one auditor 
has to do a particular part of the audit and the other is 
to look after some other sphere. Frequently, auditors 
arrange among themselves to divide the work, one agreeing 
to check books of original record, and the other, finishing 
up the said audit by checking the work of final record 
and balance-sheet. This will not relieve anyone of them 
from responsibility for negligence of the other in connec- 
tion with the work done by the other, as the responsibility 
is always presumed to be joint and the conditions of the 
appointment in themselves clearly imply that two men 
are appointed instead of one in order to ensure a double 
check. It is suggested in some quarters, particultfly 
by Mr. Spicer, Chartered Accountant, in his book on 
“ Practical Auditing,” that in case of diinrion of work by 
auditors by mutual agreement “it will be drairable for 
the auditor to avoid responsibility for the work he has 
not performed by specific statement in the report of the 
extent of the audit carried out by each.” Whether this 
statement will actually exonerate an auditcv who has been 
appointed to do the work jointly with another auditor, 
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And is paid his full remuneration on the supposition- tiiat 
lie will take up tiie joint and several respontibilities for 
the complete audit, is a doubtful proposition. 

Their Status 

The exact legal status of the auditors is not finally 
established either by decisions or by the Act as far as their 
relation to the shareholders is concerned. They are no 
doubt appointed by the shareholders as their representatives 
to check the accounts on their behalf and report to them. 
They are thus in some sense agents of the shareholders 
to a limited extent. That was at least the view taken 
in Nicol’s Case, (1868) 3 De G. and J. 387, but in a sub- 
sequent case Spackman v. Evans, (1868), L. R. 3 H. L. 
171, it was further laid down that they were not agents 
in the sense that the knowledge of auditors is to be taken 
for granted as the knowledge of shareholders, as would 
be the case as per the Law of Agency where the notice 
to an agent is considered to be equivalent to a notice to 
the principal. Mr. Francis W. Pixley, one of the past 
presidents of the Institute of Chartered Accoimtants of 
England and Wales in his book on “ Duties of Auditors ” 
states as follows : — 

" The shareholders of a company may, therefore, be said to 
have two representatives of their interests, the one administratiTe, 
as represented by the directors, the other critical, in the person 
of the auditor. The latter is practically a check on the former, 
and frequently prevents the directors from acting impulsively or 
recklessly, they knowing that their transactions will ultunaiely be 
reviewed calmly and impartially by the auditor, who wiU communi* 
cate the result of his investigation and criticism to the sharehold^ 
to be acted upon by them as they may think proper at their 
meeting.” ' 

The auditor is also an officer of the company and 
vrould be liable like other officers for misfeasance accord- 
ing to the provisions of Secs. 236, 236 and 237 of the Act. 
The above three sections provide that where in course of 
winding up it appears that any person who has ti^^ part 
in the formatimi or promotion of the comp^, or ni the 
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past or present, as a director, manager or a liqmdator or 
any officer of the company, and has misapplied or retained 
or become liable or accountable for any money or pro- 
perty of the company, or been guilty of misfeasance or 
breach of trust, in relation to the company, the Court may,, 
on the application of the liquidator, or of any creditor or 
contributory made within three years from the date of the 
first appointment of a liquidator in the winding up or of the 
misapplication, retainer, misfeasance or breach of trust, as 
the case may be, whichever is longer, examine into the con- 
duct of the promoter, director, manager, liquidator or officer 
and compel him to repay or restore the money or property 
or part thereof respectively with interest at the rate thought 
just by the Court, or to contribute such sum to the assets 
of the company by way of compensation as the Court 
thinks just. It may be however noted that accountants 
who are simply engaged by the directors to do some 
accountancy work do not come under the designation of 
auditors and therefore will not come under Sec. 236. Tt 
is further provided that any officer, manager, or director 
meaning and including auditor, who destroys, mutilates, 
alters, falsifies or secretes any books, papers or securities,, 
or makes or is party to the making of, any false or fraudu- 
lent entries in any register, book of accounts or document 
belonging to the company with intent to defraud shall be 
liable to punishment (Sec. 236) ; and if it appears to the 
Court in the course of winding up by or subject to the 
supervision of the Court, that any past or present director, 
manager or other officer, or any member of the company 
has been guilty of any offence in relation to the company' 
for which they are criminally liable the Court may either 
on the application of any person interested in the winding up 
or on its motion direct the liquidator either himself to pro- 
secute or to refer the matter to the registrar (Sec. 1^7).. 
It will be thus seen that our Company Act under 8. 2 (11)' 
auditors are declared to be officers for the purpose of Sec- 
tions 235, 236 and 237, and besides that in Sec. 144 tiie 
words “ every company shall at each annua l 
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meeting appoint an auditor or auditors to hold office until 
the next annual general meeting,” are used. 

Their Rights and Duties 

The Indian Act lays down that every auditor of a 
company shall have a right of access at all times to the 
books, accounts and vouchers of the company. He shall 
be entitled to require from the directors and officers of 
the company such information and explanation as may 
be necessary for the performance of the duties of the 
auditors (Sec. 145 (1)]. As will be noticed these powers 
are very wide, because they not only empower the auditor 
to inspect books of accounts and vouchers of the company, 
but such an inspection can be claimed by him at any time, 
and that too without being required to give a prior notice. 
The books of accounts mean and include all financial 
books, plus statutory books, including the minute book or 
books of the company. In this connection it is interesting 
to note the case of Hearts of Oak Assurance Co. v. Flower, 
(1936) 1 Ch. D. 76, where Bamnett, J., decline to admit 
in evidence a loose leaf minute book as a book. It is thus 
clear as far as the above judgment is concerned that a 
loose leaf book or accounts also cannot be regarded 
as books. The ground on which the learned judge came to 
this conclusion was that a loose leaf book ‘‘ fastened in two 
covers in such a physical condition that at any momqnt, 
if any one wishes to do so he can take any number of leaves 
out and substitute any number of other leaves ” was not a 
book that could “ be used in evidence without the sanction 
of an oath as to its accuracy and without the party against 
whom the evidence is to be used being able to test its 
accuracy by cross-examination.” On this point, vie., the 
power of the auditor to inspect the books of accounts at 
any time there is one case in point, viz.. Cuff v. London & 
County Land & Building Co. Ltd., (1912) 1 Ch. D. 440. 
Here the secretary of the company having been found guilty 
of defalcations by which loss was occasioned to the com- 
pany, the directors accused the auditors of negligence and 
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refused to them the inspection of books of the company. 
The auditors brought an action with a view to enforce their 
right of inspection, which according to them being a 
statutory right could not be denied. Eve, J., granted an 
order in favour of the auditors, but in the Court of Appeal 
this order was upset on the ground that this right of access 
to the books, though statutory, could only be enforced by 
a mandatory order of the Court, provided the Court in the 
exercise of its judicial discretion thought fit to grant the 
same under the circumstances of each particular case. In 
this case it was wrong to have given same without taking 
steps to ascertain whether, the company was desirous that 
the said auditors should continue to aet as auditors, in spite 
of this charge of negligence against them. It is thus 
noticed, that the statutory right given by the Act can be 
enforced only through the intervention of the Court pro- 
vided the Court in its judicial discretion grants the same 
after taking into consideration the circumstances of the 
case before it. With regard to the right to ask for explana- 
tions all that need be said is that, in case of refusal to 
give any explanation asked by auditors within their sphere 
of audit, the course left open to them is to insert that fact 
in their report to the shareholders. 

The Act further lays down in connection with the 
auditors to the effect that, they shall make the report to 
the members of the company on the accounts examined 
by them, and on the balance-sheet and profit and loss 
account laid before the company in general meeting during 
his tenure of office. This report has to state, (1) whether 
or not they have obtained all the information and explana-. 
tions they have required; (2) whether or not in their opinion 
the balance-sheet and the profit and loss account referred 
to in the report are drawn up in conformity with the law; 
13) whether or not such balance-sheet exhibits a true and 
correct view of the state of the company’s affairs according 
to the best of their information and explanations given to 
them and as shown by the books of the company; (4) 
whether in their opinion books of accov,nt8 have been fcept 
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hy the company ae required by S. ISO. It is further added 
that where any of the matters referred to in (1), (2), (3) 
and (4) is answered in the negative or with a qualification 
the report shaU state the reason for such answer [S. 145 
(2) (2A)]. In case of a banking company where the com- 
pany has branch banks beyond the limits of India it is 
sufficient if the auditor is allowed access to such copies 
of and extracts from the books and accotmts of any such 
branch as have been transmitted to the head office of the 
company in British India [S. 145 (3)]. Now the Amend- 
ment Act of 1936 lays down that auditors shall be entitled 
to receive notice of and to attend any general meeting of the 
company at which any accounts which have been examined 
and reported on by them are to be laid before the company 
and may make any staiement or explanation they desire 
with respect to the accounts [S. 145 (4)]. Where any 
auditor's report is made which does not comply with the 
requirements of the section, every auditor who is knowingly 
and wilfully a party to the default shall be punishable with 
fine which may extend to one hundred rupees [S. 145 (5) ] . 
It has been held that an auditor’s certificate if founded on a 
wrong principle of law will not be binding {Johnston v. 
Chestergate Hat Manufacturing Co., (1915) 2 Ch. 338; 
Thomas v. Hamlyn & Co,, (1917) 1 K. B. 527). 

This right of auditors, or rather their duty, is one 
which cannot be altered, nor can any limitations be placed 
on them through cleverly devised clauses in the articles 
of association compelling auditors not to disclose certain 
facts in their reports as that would be inconsistent with 
the obligations imposed on the auditors by the Act {Newton 
V. Birmingham SmaU Arms Co., (1906) 2 Ch. D. 378). 
The auditor has to report to the shareholders whether in 
his opinion the balance-sheet is correct according to the 
best of his information and explanations given to him. He 
does not certify the balance-sheet as is frequently erro- 
neously asserted. This report has to be made by 
him after having carefully examined the books of accounts 
of the company, because he has to state in his report that 
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the balance-sheet which he has examined, and on which 
he reports, is correct as shown by the hooks of the com- 
pany. It thus follows that if the books of the company 
are not accurately k^t, the auditor should mention the 
fact in the report, but in case of inaccuracies of a character 
which the auditor cannot, with the use of ordinary diligence, 
discover, say omission of certain items of business from 
the books which could not have been traced by the auditor 
through the usual means of examination by him he will not 
be held responsible. A learned judge (Lopes, L. J.), in 
the case which we shall cite hereafter, aptly puts it that 
‘ the auditor is a watch-dog and not a blood-hound,’ by 
which it is meant that the first care and duty of the auditor 
is to see that everything is alright, and above par, as far 
as the accounts and books he is called upon to examine 
are concerned. He has to approach the work with a state 
of mind not of a blood-hound or a detective full of sus- 
picions that something wrong has been done, or must have 
been done. Of course if, on examination of account books 
he comes across some times which excite his suspicion, he 
must dive deep into the facts and figures until he is 
satisfied that there is nothing wrong, otherwise he will 
be quite justified in believing a tried and old servant of 
the company to be honest and examine accounts on that 
supposition. In arriving at this conclusion, he must 
examine accounts, but how much of the accounts, or how 
little of the accoimts, he should examine in order to be 
satisfied, is left entirely to his discretion. The auditor 
should examine the register of members and a proper certi- 
ficate cannot be given imless this is done (Wheatcrofts’ 
Case, (1873) 29 L. T. 324). The cash in bank and in 
hand must also be checked. In the latter case they may 
obtain a certificate from the bank concerned (Fox & Son 
V. Monish, Grant & Co., (1918) 35 T. L. R. 126). He does 
not, so to say, guarantee or imder-write the strict 
accuracy of accounts against errors and frauds. He must, 
however, remember that his duty be^ns and ends witii the 
examination of accounts and reporting on them to his 
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patrons the shareholders. He is not tiiere to advise or 
•direct the board of directors as to the method of conducting 
the business, nor to admonish them on the propriety or 
impropriety of borrowing or lending money. He is neither 
a financial expert nor is he there in the capacity of a valuer. 
In this connection the following passages in the judgment 
of Lindley, L. J., in re. London and General Bank No. 2, 
(1895) 2 Ch. D. 673 are important. According to his 
Lordship : — 

“ It is no part of the auditor's duty to give advice, either 
^o directors or shareholders, as to what they ought to do. An 
auditor has nothing to do with the prudence or imprudence oi 
making loans with or without security. It is nothing to him 
whether Ae businesB of a company is being conducted prudently 
or imprudently profitably or tmprofitably. It is nothing to him 
whether dividends are properly or improperly declared, provided 
he discha]^^ his own duty to the shareholders. His business is 
to ascertain and state the true financial position of the company 
;at the time of the audit, and his duty is confined to that. But 
then comes the question. How is he to ascertain that position ? 
But he does not discharge his duty by doing this without enquiry 
and without taking any trouble to see that the books themselves 
«how the company’s true position. He must take reasonable care 
to ascertain that they do so. Unless he does this his audit would 
>be worse than an idle farce. Assuming the bo<^ to be so kept 
as to show the true position of a company, the auditor has to 
frame a balance-sheet showing that position according to the books 
:and to certify that the balance-sheet presented is correct in that 
aense. But his first duty is to examine the books, for the pun>ose 
of ^tisfying himself that they show the true financial positicm 
of the company. This is quite in accordance with the decision of 
Biirlmg, J. in Leecfs Estate Building and Investment Co. v. Shepherd, 
(1887) 36 Ch. D. 787. An auditor, however, is not bound to do 
more than exercise reasonable care and skill in making enquiries 
and investigations. He is not an insurer; he does not guarantee 
that the books do correctly show the true porition of the company’s 
nffairs ; he does not ever guarantee that his balance-sheet is 
aociurate according to the books of the company. If he did, he 
would be r^gHmsible for error on his part, even if he were himsdl 
^deceived without any want of reascmable care on his part, any by 
the fraudulent concealment of a book from him. Hk (^ligation 
is not so (merous as this. Such 1 take to be the duty of ^ 
editor; he mi^ be hon^t— f.6., he must not certily what he does 
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not believe to be true, and he must take reasonable care and 
skill before he believes that what he certifies is true. What is 
reasonable care in any particular case must depend upon the 
circumstances of that case. Where there is nothing to excite 
suspicion, very little equiry will be reasonably sufiScient, and in 
practice I believe businessmen select a few cai^ at haphazard,, 
see they are right, and assume, that others like them are correct 
also. Where suspicion is aroused more care is obviously necessary; 
but, still an auditor is not bound to exercise more than reasonable 
care and skill, even in a case of suspicion, and he is perfectly 
justified in acting on the opinion of an expert where special 
knowledge is required.’* 

Here it was also held that “ an auditor who presented 
a confidential report to the directors calling their atten- 
tion to the insufficiency of the securities on which the 
capital of the company was invested, and the difficulty of 
realising them, but in his report to the shareholders merely 
stated that the value of the assets was dependent on reali- 
sation, and in the result the shareholders were deceived 
as to the condition of the company, and a dividend was 
declared ’’ was guilty of misfeasance and was bound to 
make good the amount of dividend paid. 

Also Lopes, J,, has exhaustively defined the duties of 
an auditor which may also be noted. (In re. Kingston 
Cotton Mill Co., No. 2, (1896) 2 Ch. D. 279). Here 
after referring to the judgment in re. London and GeneraX 
Bank Ltd., cited above, to which judgment his Lordship 
was a party, the duties of the auditor are dealt with hy 
the learned judge in the following terms : — 

“It is the duty of an auditor to bring to bear on the work 
he has to perform that skill, care and caution which a reasonably 
competent, careful and cautious auditor would use. What ia^ 
reasonable skill, care and caution must depend on the particular 
circumstances of each case. An auditor is not bound to be a 
detective, or as was said, to approach his wmk with suspicion,, 
or with a foregone conclusion that there is something wrong. 
He is a watch-dog but not a blood-hound. He is justified in 
believing tried servants of the company in whom confid^ce is 
placed by the company. He is entitled to assume that they are 
honest, and to rdy upon their representations, provided he taken 
^ reasonable care. If there is jmytbing calculated to ezcite su^hnmii 



AUDIT AND AUDTTOBS 


vm 


be should probe it to the bottom; but in the absence of anything 
of that kind he is only boimd to be reasonably cautious SJU^ 
careful.’’ 

It is of course necessary that the auditors should make 
themselves quite familiar with the contents of the articles 
and the memorandum of the company whose accounts they 
are examining. Failure to observe this precaution may 
make the auditor liable to damages in case the company 
suffered loss in the balance-sheet failing to show the txue 
position of the company’s affairs. {Republic of Bolivia 
Exploration Syndicate, (1914) 1 Ch. D. 139. In the above 
case it was held also that in case the balance-sheet did not 
show the true financial position of the company and 
damage was caused, the onus of proving that the damage 
is not the result of a breach of duty on their part is thrown 
on the auditors, otherwise they are prima facie responsible 
for ultra vires payments made on the face of the balance- 
sheet. With regard to the figure of sundry debtors of the 
company, the auditor no doubt has to take guidance as to 
its accuracy from the books of accounts. If, from the 
books he finds that certain debts which are time barred 
according to the accounts are allowed to stand, and are 
accounted for in the balance-sheet, it would be no doubt 
his duty to object, if they are not written of, and report 
the fact to the shareholders. But in case there is nothing 
to show that the said debts are bad or doubtful, he may, oh 
a certificate from the responsible manager pass the item. 
With regard to the value of assets, particularly fixed assets 
shown on the balance-sheet, we have seen that the mode of 
valuation ought .to be clearly stated on the balance-sheet; 
In case, the auditor finds that the valuation is not accu- 
rate, all he needed is to get a certificate from an expert 
before passing these figures. He should particularly take 
this precaution when he finds that the value of assets has 
been enhanced since the last balance-sheet instead of being 
depreciated. Of course it has been held (Lee v. New^td 
Aaphalte Co. Ltd., (1888) 41 Ck. D. 1) that in case the 
‘^mpany’s articles of association provide for a distiibu- 
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tion of profits without depreciation on fixed Msets, the 
directors can do so, and the Court will not interfere to 
prevent such a payment of dividend without deduction of 
depreciation. Again while reporting on accounts it is not 
sufficient to state that the balance-sheet does not exhibit 
a true state of accounts, because the auditors are bound 
to call attention to what is wrong {Newton v, Birmingham 
Small Arms Co. Ltd., (1906) 2 Ch. D. 378 per Bucklay, J., 
p.387). 

For breach of duty the auditor may be sued by the 
company in an action (Leeds Estate Building and Invest- 
ment Co. V. Shepherd, (1887) 36 Ch. D. 787) ; or the liqui- 
dator in a liquidation may proceed against him for mis- 
feasance (In re. London and General Bank, (1895) 2 Ch. 
D. 673 C. A.). If the dividend has been paid out of capital 
through the default of auditors they may be liable jointly 
and severally with the directors (London & General Bank 
No. 2, (1895) 2 Ch. 673). We have noticed the proposition 
that auditors are expected to display reasonable care 
and skill and in case they act honestly they will only be 
liable for gross negligence or gross incompetence, if there- 
fore but for such negligence or incompetence they would 
have sent in a different report or would have at least 
cautioned the shareholders they would be liable (Henry 
Squire Cash Chemist v. Ball Baker & Co., (1911) 106 L. T. 
107). In this case it was also held that in case of 
accountants engaged by an individual to investigate a 
business though it was not the duty of the auditors to take 
stock they had the right to call for explanations on any 
particular item or items of the stock-sheet. 

It is further laid down by our Indian Companies Act 
that in case of a banking company, if the company has 
branches beyond the limits of India, it shall be sufficient 
if the auditor is allowed access to such copies of extracts 
from the books of accounts of any such branch as have 
been transmitted to the head office of the company in 
British India. [Sec. 145 (3)]. The sub-section here 
allows access, as it will be noticed, to the statements above 
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mentioned only in case of banks, and there is no reason 
why in case of other large companies the same privilege- 
should not be extended if the auditor is excepted to ma^ 
his audit as complete as possible. 

We have already seen that the auditors have to inakc 
a report to the members of the company on the accounts 
examined by them. These reports are to be sent to the 
secretary or the directors of the company and the letter 
may be left to deal with same as required by the Act 
(Alien Craig <fc Co., (1934) Ch. 483). This report is 
required to be attached to the balance-sheet and it is- 
further required that a reference to the report should be 
made at the foot of such a balance-sheet and that such a 
report shall be read before the company in general meeting: 
and shall be open for inspection by any member. Any 
member of the company is entitled to be furnished with a 
copy of the auditor’s report as well as the balance-sheet 
and a profit and loss account or income and expenditure 
account at a charge not exceeding six annas for every one 
hundred words or fractional part thereof (Sec. 135).. 
This right is given in case of public companies to members 
including the preference shareholders, debenture-holders 
and in case of public company on the trustees on behalf of 
debenture-holder on the same footing as the holders of 
ordinary shares of the company (Sec. 146). The report 
of the directors submitted to the statutory meeting as to 
cash received and cash payments has also to be certified 
by the auditors of the company [Sec. 77 (4) ]. With regard 
to the report of the auditors on the balance-sheet and 
accounts the council of the Institute of Chartered Accoun- 
tants in England and Wales obtained a joint opinion of 
eminent counsel on the provisions of the English Gompani^ 
Act of 1907, which provisions were ultimately incorporated 
in the last English Companies (Consolidation) Act of 190S 
and the present Act of 1929. This opinion may be quoted 
here for the guidance of those interrated in this branch of 
work 

(1) In our opinion the auditors’ report to be 
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pursuant to paragraph (2) of Sec. Id of tiie Ckimpanies 
-Act, 1907, should, in cases where the auditors have no 
-special comments to make, run as follows : — 

Report of the auditors to the shareholders of 

Limited. 

We have audited the balance-sheet of the 

-Limited dated the day of (here 

identify it as “ above set forth ” or “ within contwned ’’ 
•or a copy of which is annexed hereto and initialled by us, 
or “ a copy of which has been initialled by us.”). 

We have obtained all the information and explana- 
•tions we have required. 

In our opinion such balance-sheet is properly drawn 
up so as to exhibit a true and correct view of the state 
of the company’s affairs according to the best of our in- 
formation and the explanation given us, and as shown by 
the books of the company. 

We consider that the report should identify ver>’ 
■clearly the particular balance-sheet to which it refers, so 
that there may be no room for after-dispute or confusion, 
and no danger that by mistake or otherwise the balance- 
sheet submitted to the shareholders, though bearing the 
proper date, should not be the one actually referred to in 
the report. 

Perhaps the surest mode of identification is to write 
the report at the foot, or endorse it on the balance-sheet 
to be submitted, for by these means the two documents 
-are made inseparable; or in other words, the report runs 
with the balance-sheet. But, as it appears above, there 
^are alternatives open. In any case the auditors should 
-keep a copy of the balance-sheet, they audit, and place 
a memorandum of identity thereon, so that if the question 
arises they may be able to testify certainly as to tiie matter. 

(2) Under the section, the auditors’ report is to be 
■attached to the balance-sheet, or referred to at the foot 
thereof. In the former case we consider that tiie attach- 
ment should be effected either by printing the two docu- 
.ments continuously on the same sheet of paper, or by 
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fastening the report to the balance-sheet. We consider 
that the best mode of attachment is that the report should 
be written or printed at the foot of the balance-sheet, or 
endorsed thereon. 

(3) If the report is not attached to the balance-sheet, 

there should at the foot of the balance-sheet be words 
referring to the report, e.g., “ The report to the share- 
holders of Messrs the Company’s 

Auditors, on the above balance-sheet is dated the 

day of , and is open to inspection.” 

In our opinion it is for the directors to make the 
reference and settle the form thereof, and not for the 
auditors. 

(4) In our opinion the Act does not impose on the 
auditors the duty of seeing that the report is attached 
to the balance-sheet, or referred to at the foot thereof. 
This duty, we consider, is imposed on the Company and 
its directors. 

(5) It appears to us that it is not the duty of the 
auditors to see that the balance-sheet is signed by the 
required number of directors. Sub-sec. (3) of Sec. 10 
clearly contemplates that the balance-sheet is to be issued 
after the report has been made, for a copy is to be attached 
or referred to. As to cases in which there are no officer 
called directors, the balance-sheet should be signed by 
the manager or other person occupying the position of 
'director, for Sec. 30 of the Act of 1900, with which the Act 
of 1907 is to be read (see Sec. 52) provides that the term 
“ directors ” includes any person occupying the position 
•of director, by whatever name called. 

(6) In our opinion it is not the duty of the auditors 
to supply to shareholders, when requested, copies of the 
balance-sheet and their report, or to furnish information 
to individual shareholders. 

(7) In our opinion the statement in the form of a 
balance-sheet referred! to in Sec. 21 of the Act of 1907 
is a document to be submitted by the directors to the 
.auditors for audit. The doeum^t must contain, as the 
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section requires, a summary of the company’s capital 
liabilities, and assets, giving such particulars as would 
disclose the general nature of such liabilities and assets, 
and how the value of the fixed assets has been arrived at, 
but it is not necessary to include in it a statement of profit 
or loss. We consider that in many cases the last audited 
balance-sheet will be a sufficient statement in the form of a 
balance-sheet; but where the balance-sheet does not state 
how the value of fixed assets has been arrived at, it would, 
in order to comply with the section, have to be supple- 
mented by a note or memorandum stating how the value 
of such assets was arrived at. 

Where the balance-sheet, whether supplement as 
aforesaid or otherwise, is adopted for the purposes of the 
section as a statement in the form of a balance-sheet, it 
should in our opinion, be accompanied by a copy of the 
report of the auditors on such balance-sheet; and if it 
is so supplemented, the auditors should certify that accord- 
ing to the best of their information the method specified 
in the supplementary note or memorandum has been 
adopted. 

We consider, however, that it is open to the directors 
to frame the statement “ in the form of a balance-sheet ”■ 
referred to in Sec. 21 in more general terms than the 
balance-sheet, provided that it complies with the require- 
ments of the section; but in such case the statement must 
be audited by the company’s auditors, and the result of 
the audit should be certified at the foot of the statement. 

(8) As to the general duties of the auditors, under 
Sec. 19 of the Act of 1907, we consider that they should 
perform these duties -with due regard to the provisions 
of the company’s articles of association, in so far as those 
articles are consistent with the Acts, and they should 
call for all such information and explanations as they con- 
sider requisite to enable them to make report to the share- 
holders contemplated by the section. They should not have 
the least hesitation in reporting fully as to any unsatis- 
factory features in the position. 
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Lastly, we do not consider that the auditor’s duties 
are limited to a comparison of the figures in the balance- 
sheet and those in the books. No doubt, he has to ftyainine 
the books, but, as Lord Justice lAndley said In re. The 
London <fe General Bank, (1895) 2 Ch. D. 673, “ he does 
not discharge his duty by doing this without inquiry and 
without taking any trouble to see that the books them- 
selves show the company’s true position. He must take 
reasonable care to ascertain that they do so.” 

Temple, 

13th March, 1908. 

Felix Cassel, 

R. B. Finlay, 

A. R. Kirby, 

Francis B. Palmer. 

Usually when the report is made in a short paragraph 
■it is printed at the foot of the balance-sheet as suggested 
in the opinion cited above and in case where a lengthy 
report is to be made out a separate document is used with 
a due reference at the foot of the balance-sheet. Late Sir 
Francis Gore-Brown in his book in joint stock companies 
(Edn. 35 p. 348) recommends that ; — 

“If necessary, the auditors should add any special remarks 
such as ‘ No depreciation has been written off plant and machinery 
for the year;’ ‘the value of the stock-in-trade is certified by the 
managing director ’ ; ‘ The item securities and investmenta 
includes 1,000 ordinary shares of £10 each of the A. B. Company, 
Limited, which is in liquidation;’ or, ‘under the heading mortgages 
and loans is included interest accrued and due some of which is 
in respect of interest for-years prior to 1921;’ or ‘at present 
prices the investments of the company are not of the value shown 
above; but this, does not affect the profit and loss account, whan 
only the interest actually received is credited.”’ 

Another recent case in connection with auditor’s duties 
is the famous case of City Equitable Fire Insurance Co. 
(1925) Ch. 407 with which we have already dealt in con-^ 
nection with the liability of directors. In this ca^ a large 
amount of money was'misappropriated by the chairman of 
86 
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the board of directors who was an eminent person of high 
reputation. This was done by converting some of the 
securities and fimds belonging to the company and this mis- 
appropriation was concealed from the auditors by inform- 
ing them that the said funds have been given out as loans 
at call or short notice and as against that a certificate of 
stock brokers of the company was produced in which firm 
of stock brokers, the chairman happened to be a partner. 
The auditors relied upon these certificates and explanations 
of the management on this footing and did not inspect the 
securities or upon these securities being put in proper custody 
and did not report the matter to the shareholders. They 
were thus charged in a misfeasance summons with negli- 
gence and breach of duty in connection with their duties 
of the balance-sheet and accounts for three years imme- 
diately previous to winding up. In course of judgment 
Romerj J., in the above case referred to passages from 
Lindley, L. J^s judgment in the London and General Bank 
case which we have already cited above and stated that : — 

“ The auditor in that case, amongst other things, ‘ saw that 
the bills and securities entered in books were held by the bank.^ 
and this the Lord Justice plainly treated as being part of an 
auditor’s ‘ legal standard of duty,’ though he did not of course 
mean that in all cases the bills and securities should be lodged 
with the bank. He meant ‘with the bank or in other proper 
custody.’ Nor is it at all clear whether the Lord Justice meant 
that in all cases the securities should be personally inspected by 
tJie auditor. For an auditor may ‘see’ that the ^ bank holds the 
securities in the sense that he satisfied himself of the fact. In 
the case of a responsible and reputable bank like this, according 
to the evidence of Mr. Van de Linde, would seem to be the 
custom of auditors. But I think that it is a pity that there 
should be any such custom. It would be an invidious task for an 
auditor to decide as to any particular bank whether its certificate 
should be accepted in lieu of personal inspection. The custom, 
too, at once raises the question, much debated in the course of 
the evidence before me, whether the courts of accepting a 
certificate should be extended to an insurance company or a safe 
deposit company. Indeed, if once it be admitted that, in lieu of 
inspecting the securities personally, the auditor may rely upon 
the certificate of the per^n in who^ custody the securities have 
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properly been placed, the auditor would be justified in acc^)ting 
the certificate of any official of the company who happened to be in 
charge of the side in which the securities are placed, supposing 
such official to be a reputable and responsible person. At some 
time or other it will, I think, have to be considered seriouMy 
whether it is not the duty of an auditor to make a personal inspec- 
tion, in all cases where it is practicable for him to do so, whatever 
may be the standing and character of the person or company in 
whose possession the securities happen to be. I do not, however, 
propose to investigate this question further upon the present occasion. 
For an auditor is not in my judgment ever justified in omitting to 
make personal inspection of securities that are in the cu^ody of 
a person or compimy with whom it is not proper that they should 
be left. Whenever such personal inspection is practicable, and 
whenever an auditor discovers that securities of the company are not 
in proper custody, it is his duty to require that the matter be put 
right at once, or if his requirement be not complied with, to report 
the fact to the shareholders, and this whether he can or cannot make 
a personal inspection. The securities, retained in the hands of 
Ellis A Co., for periods long beyond the few hours in which securities 
must necessarily be from time to time in the possession of the com- 
pany’s stock-brokers, were not in proper custody. That Ellis & Co. 
were at all material times regarded, and reasonably regarded, by 
Mr. Lepine as a firm of the highest integrity and financial standing 
is not to the point. A company’s brokers are not the propel' 
people to have the custody of its securities, however respectable and 
responsible those brokers may be. There are of course occasions, 
when, for short periods, securities must of necessity be left with the 
brokers, but the moment the necessity ceases the securities should 
be lodged in the company’s strong room or with its bank, or placed 
in other proper and usual safe-keeping. In my judgment, ont cmly 
did Mr. Lepine commit a breach of his duty in accepting, as' he 
did from time to time, the certificate of Ellis A Co., that they 
held large blocks of the company’s securities, but he also committed 
a breach of his duty in not either insisting upon tiiose securities 
being put in proper custody or in reporting the matter to the 
^iiareholders. This was negligence, and but for Article 150, it would 
be my duty so to declare and to order Messrs. Langton A Lepine 
to make compensation for all the damages that such negligence caused 
to the company, directing an inquiry to ascertain what those damages 
were. For it is settled by authorities that are binding upon me 
timt an auditor is an office of the company within the meaning of 
Sec. 215 of the Companies (Consolidation) Act, 1906, thou|^ 
Stuart Sevan, while admitting that it was not open to h^ 
to argue the <K)ntrary in this Ccmrt, reserved to his cli^ts the r^t 
to ecmtest the point in a superi(»r one. But Article 160 in express 
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t^rms includes the auditors of the company in the protection that 
it gives, and it must be taken to be one of the terms upon which 
t^e auditors were employed and gave their i^rvices. Tliey are 
therefore protected, iinless the negligence of Mr. Lepine in the 
matter was wilful. This it certainly was not, unless I am mistaken 
as to the true meaning of the phrase * wilful negligence.’ I have 
heard Mr. Lepine’s evidence in the witness box, and I have ins- 
pected many of the numerous documents prepared by him for the 
purposes of the audits that he conducted. I am convinced that 
throughout the audits that he conducted he hon^tly and carefully 
discharged what he conceived to be the whole of his duty to the 
company. If in certain matters he fell short of his real duty, 
it was because, in all good faith, he held a mistaken belief as to 
what their duty was. As against him and his partner, the 
application of the official receiver must accordingly be dismissed.’* 

Note : — The Article 150 referred to above was the usual indemnity 
clause which is now under S. 86C void. 

This was improved upon in the Court of Appeal 
where it was virtually laid down that an auditor should 
not be content with a certificate that the securities are in 
possessions of any person or body of persons however 
trustworthy unless and until he is himself satisfied that 
the certificate given by a bank or other person is by such 
institutions or parties who in the ordinary course of busi- 
ness would usually be entrusted with securities. Here of 
course the auditor is expected to use his own judgment. 
Here the Master of Rolls in course of his judgment while 
dealing on this point stated as follows : — 

“On the other hand, it may be said that it is the duty of 
an auditor not to take a certificate as to possession of securities 
unless from a person who is not only respectable — I should prefer 
to use the word ‘trustworthy’ — and also of that class of persons 
who in the ordinary course of their business do keep securities 
for their customers, and it may be said that a broker does not 
in the ordinary course of businei^ keep securities for his customers, 
and therefore he is ruled out because the auditor ought not to 
accept from a person of that class, whether he be respectable or 
not, a certificate that he has got securities in his hands. Now, 
accepting the rule as stated, that it is right to find the fecuritiai in 
the hands of the bank whose business it is to hold securities, and 
applying the proviso that that bank must be one that is trustworthy, 
it seems to me that that rule may be a right rule to ioMm, and I 
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think it is prima fade, but it is going too far to say that under no 
circumstiuices may you be satisfied with securities in the hands <d 
a stock-broker, because it seems to me in the ordinary course of 
business you must from time to time, and you legitimately may, 
place in the hands of stock-brokers securities for the purpc»e of 
their dealing with them in the course of their busine^. With a 
large institution like the City Equitable Company, with a very 
considerable amount of investments to make and investments to 
sell, it may well be that for the purpo^ of the convenience of all 
parties it may have been a useful method of business even if it 
had been examined with the most exiguous care, for the directors 
to decide that they would in the interests of their busing leave 
securities of a considerable amoimt in the hands of their stock- 
brokers, who, 1 suppose, at that time held a position not less 
trustworthy or respected than the City Equitable itself. I therefore 
do not wish in any way by anything that I say to discharge the 
auditors from their duties as laid down in the Kingston Cotton 
MilU case, far less do I wish to discharge them from their duty 
of seeing that securities are held and only accept the certificate 
that they are so held from a respectable, trustworthy and responsible 
person, be that person the bank or be it somiebody else, but in 
applying my mind to the facts of this case I am not content to 
say that simply because a certificate was accepted otherwise than 
from a bank therefore there was necessarily so grave a dereliction 
oi duty as to make Messrs. Langton & Lepine responsible. I think 
in the light of the evidence which has been given it is for the 
auditor to use his discretion and his judgment, and his discrimina- 
tion as to who he shall trust; indeed 1 think that is the right way 
to put a greater responsibility on the auditors. 

If you merely discharge him by saying he accepted the certifi- 
cate of a bank because it was a bank you might listen his res- 
pcmsibility. 1 think he must take a certificate from a person who 
is in the habit of dealing with and holding, securities, and who 
he, on reasonable grounds, rightly believes to be, in the exercise 
of the best judgment, a trustworthy person to give mich a certifi- 
<»te. Therefore I by no means derogate from the responsibility 
of the auditor, I rather throw a greater burden upon him, but at 
the same time, I throw a burden upon him in respect of which the 
test of common sense can be applied and common busing habits 
can be applied, rather than a rigid rule which is not based on any 
principle either of business or common sense.” 

It is also held that accountants who do the dutira of 
auditors without being regularly appointed may become 
de facto officers of the company, thou^ the servicM of an 
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accountant are not always to be taken as given in the 
capacity of auditors (Western CovMies Steam Bakeries. 
(1897) 1 Ch. 617). It was further held in this case that 
an auditor who was merely called into audit pro hoc trice 
was not an oflBcer. 

Concession to Banking Companies only 

We have seen that in Sec. 145 (3) there is a provision 
that in case of banking companies if the company has 
branch banks beyond the limits of India, the auditor is 
allowed to be satisfied with copies of abstracts from books 
and accounts of any such branch transmitted to the head 
oflSce of the company in British India. Here it should be 
noted that this concession is given only to banking com- 
panies and that too in connection with branches beyond 
the limits of India. Frequently in India it is taken for 
granted that this rule also applies to branches within India, 
not only of banking companies but also of non-banking 
companies. It is very doubtful whether this practice in 
connection with audit of companies with branch offices 
would be upheld by the Courts in view of the fact that the 
statute clearly emphasises its application to banking com- 
panies and that too in connection with branches outside 
the limits of India. 

The directors, as in case of other responsible officers 
of the company, have the right to presume, unless any- 
thing wrong is discovered, that the auditors as responsible 
officers are doing their duty and thus they are not by 
law required to supervise or test the auditors’ work 
(Dovey v. Cory, (1901) A. C. 477). In case of winding 
up the auditors can be compelled to give the books and 
papers to the liquidator, subject of course to their lien 
for costs, charges and fees, for any work done by them 
in connection with the company (Findlay v. WaddeU, 
(1910) S. C. 670). It has also been added that though 
auditors are agents of the shareholders, constructive notice 
of facts to them is not the notice to the shareholders 
(Spackman v. Evans, (1868) L. B. 3 H. L. 171). 
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Auditors’ Report 

We have already seen in the discussion above, the form 
in which Sec. 145 (2) of the Indian Companies Act, 1913 
requires the auditors to present this report. This report 
may be published on a separate piece of paper, or if it 
is the usual formal report called in the popular parlance 
auditor’s certificate, the same may be written at the foot 
of the balance-sheet itself as it is usually the case. In 
case the auditor is not satisfied on any point in connec- 
tion with the income or expenditure account or the profit 
and loss account, the balance-sheet or accounts in general, 
or is not able to verify it from vouchers and books placed 
before him; or where he is of opinion that proper deprecia- 
tion has not been provided for, or that assets are not 
correctly valued, it is his duty to bring that fact out in 
his report. The usual practice is to publish a certificate or 
report at the foot of the balance-sheet and make it clear 
there that the same is subject to the remarks and qualifica- 
tions covered by a separate report. Thus it is quite usual 
to see remarks in the report such as “ depreciation on plant 
and machinery has not been written off ” or “ stock as 
certified by the managing agents,” “ the securities and in- 
vestments include X, Y, Z which do not carry any market 
value at present, but have been shown in the balance-sheet 
at cost without depreciation or provision in reserve fund.” 
Frequently, great pressure is brought on the auditors not 
to qualify their reports by such remarks on the plea that 
that would injure the interests of shareholders. This 
is no doubt a plausible excuse but if they fail to dischai|;e 
their duties, they would be liable here for neglect. The 
auditors no doubt may take legal opinion, or opinions of 
experts, on points on which they have some doubt, Hut 
what the law expects them to give is their own opinion 
(In Edington v. Fitzmavrice, (1885) 29 Ch. D. 459 at 
p. 483). We have already seen that an auditor’s report 
if founded on a wrong principle of law will not be bindotg 
(Johnston v. Chestergate Hat Mfg. Co., (1915) 2 Ch. 
338; Thomas v. Hamlyn <fe Co., (1917) 1 K. B. S27).' 
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^VESTIGATION OF AFFAIRS BY INSPECTORS 

In connection with the investigation and inspection 
of books of accounts and generally speaking of the affairs 
of the company, the Indian Companies Act, 1913 has left 
ample powers under Secs. 138-143. Here the inspection 
provided for may be divided into two divisions, viz., (1) 
investigation through the appointment of inspectors by 
the local government and (2) that by the company itself 
by appointment of inspectors of its own choice. 

Inspection through Government Inspectors 

In this connection Sec. 138 provides that the local 
government may appoint one or more competent inspectors 
to investigate the affairs of the company and to report 
thereat in such manner as the local government may 
direct : — 

(1) In the case of a banking company having a share-capital, 

on the application of members holding not less than 
one-fifth of the shares issued; 

(2) In the case of amy other company having a sliare-capital, 

on the application of members bolding not, less than 
one-tenth of Uie shares issued; 

(3) in the case of a company not having a share-capital, on 

the application of not less than one-fifth in number 
of the persons on the company’s register of members; 

(4) in the case of any company, on a report by the registrar 

under sec. 137, sub-sec. (5) 

The above application will have to be supported by 
such evidence as the local government may require for 
the purpose of showing that the applicants had good reason 
for such inspection and that they are not actuated by 
malicious motive in requiring the investigation. The local 
government may before appointing such inspectors require 
the applicants to give security for payment of the cost 
of enquiry (Sec. 139). As soon as the inspection is ordered 
it is the duty of all persons who are, or have been, officers 
of the company, to produce to the inspectors all books and 
documents in their custody or power relating to tiie com- 
pany. The inspectors in this case have the ri|^t to 
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examine on oath any such person in relation to the cmn- 
pany’s business. If any person refuses to produce wy 
book or document which it is his duty to produce under 
the section or refuse to answer any question relating to 
the affairs of the company, he is liable to a fine not exceed- 
ing Rs. 50 in respect of each offence. The inspectors must 
report their opinion at the conclusion of investigation to 
the local government, a copy of which report will be 
forwarded by the said government to the registered office 
of the company and a further copy shall at the request 
of the applicants for the investigation be delivered to them. 
The report must be written or printed as the local govern- 
ment directs. The expenses of and incidental to the said 
investigation are to be defrayed by the applicants imless 
the local government directs same to be paid by the com- 
pany under the authority given to it by the section (Secs. 
140-141). In case where investigation is held imder 
S. 1S8 (lu) on the report of the registrar under S. 137 (iff) 
the expenses of and incidental to the investigation must he 
paid out of the assets of the company and shall be recover- 
able as an arrear of land revenue [S. IJ^l (3) ]. The regis- 
trar must keep the copy of the report sent to him with th^ 
records of the.company in his custody [S. HI (4) ]. The 
power of inspection is one against which the High Court 
will not grant a prohibition with- a view to prevent the 
holding of such an examination on oath of an officer 
(Grosvenor Hotel Co., (1897) 76 L. T. 337). 

Investigation by the company itself 

The company itself is also given the power to order 
such an investigation by Sec. 142 which it can do by pass- 
ing a special resolution. Frequently articles of association 
contain special clauses providing for such inspection through 
an ordinary resolution of the company. In the examples 
given of such articles in this book in connection with this 
chapter it will be noticed that Indian companies gen^Uy 
do insert an article giving such power of investigation to 
the company by an ordinary resolution. In absents of 
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^uch an article the company can exercise this power given 
to it by the Statute by a special resolution only. The 
power of inspection being given by the Act or Statute can- 
not of course be taken away, though it can be simplified 
by an Article such as the one we have indicated above. 
"The inspectors appointed by the company under this sec- 
tion shall have the same powers and duties as inspectors 
appointed by the local government, except that, instead 
of reporting to the local government they shall report in 
such manner and to such persons as the company in general 
meeting may direct. The officers concerned will inetff the 
same penalty for refusal to produce the books or documents 
as in case of inspectors appointed by the Government as 
well as for not answering any questions which they are 
bound to answer to the inspectors appointed by the Govern- 
ment. 

It may be added that the copy of the report of any 
of these inspectors appointed either under the first or 
the second heading authenticated by the seal of the com- 
pany whose affairs were investigated, shall be admissible 
in any legal proceedings as evidence of the opinions of 
the inspectors in relation to any matters contained in the 
report (Sec. 143). 


Articles dealing on Audit and Auditor’s duties as given 
in Table A, as distinguished with the forms in use in 
India by Indian companies. 

Table A — Clause 111 : — Auditors shall be appointed and their 
-duties regulated in accordance with Secs. 144 & 145 of the Indian 
’Companies Act, 1913, or any statutory modification thereof for the 
time being in force. 

Note : — In case of Indian companies, articles on this point are 
more detailed in connection with audit. The first clause 
is as follows ; — 

“ Once at least in every year except the year 1932 the accounts 
■of the company shall be examined and the correctness of the pn^t 
and loss account and balance-sheet ascertained by one or mote 
auditor or auditors.” 
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The subsequent clause is more or less all embracing 
dealing with the appointing of auditors which is as under 

‘^The company shall once during each year at an ordinary 
general meeting appoint an auditor or auditors to hold office until 
the next ordinary general meeting and the following provisions 
shall have effect that is to say : — 

(1) A director or officer of the company shall not be capable 
(rf being appointed auditor of the company. 

(2) A person other than a retiring auditor shall not be 
capable of being appointed auditor at an ordinary general meeting 
unless notice of an intention to nominate that person to the c^ce 
of auditor has been given by a shareholder to the company not 
leas than fourteen days before the meeting and the company shall 
send a copy of any such notice to the retiring auditor and shall 
give notice thereof to the shareholders either by advertisement or 
in any other mode allowed by the articles not less than seven days 
before the meeting. Provided that if after notice of the intention 
to nominate an auditor has been so given an ordinary general 
meeting is called for a date fourteen days or less after the notice 
has been given, the notice though not given within the time required 
by this provision shall be deemed to have been properly given 
for the purposes thereof and the notice to be sent or given by 
the company may instead of being sent or given within the time 
required by this provision be sent or given at the same time as 
the notice of the ordinary general meeting, 

(3) The first auditors of the company may be appointed 
by the directors before the statutory meeting and if so appointed 
shall hold office until the first ordinary general meeting unless 
previously removed by a resolution of the shareholders in general 
meeting in which case the shareholders at the meeting may appoint 
auditors. 

(4) The directors may fill any casual vacancy in the office 
of auditors but while any such vacancy continues the surviving 
or continuing auditor or auditors (if any) may act. 

Sometimes a clause with reference to the qualification 
of directors runs as follows : — 

“No person shall be eligible as an auditor who is interests, 
otherwise than as a member in any transaction of the company; 
but it shall not be a necessary qualification for an auditor that 
he be a member of the company; and no director or officer shall, 
during his continuance in office, be eligible as an auditor.*’ 

With reference to remuneration the clause runs as 
follows : — 
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“The remuneration of the auditors shall be fixed by the 
company in geneAd meeting except that the remuneration of any 
auditors appointed before the statutory meeting or to fill any 
casual vacancy may be fixed by the directors.” 

The clause dealing with the right of auditors of excess 
to books and their report is more or less on the following 
term : — 

“Every auditor of the company shall have a right of access 
at all times to the books and accounts and vouchers of the 
company and shall be entitled to enquire from the directors and 
managing agents and officers of the company such information 
and explanations as may be necessary for the performance of the 
duties of the auditors. 

The auditors shall make a report to the shareholders on the 
accounts examined by them and on every balance-sheet and profit 
and loss account laid before the company in general meetings 
during their tenure of office and the report shall state : — 

(a) whether or not they have obtained all the information 
and explanations they have required. 

(b) whether or not in their opinion the bcdance^heet and 
the profit and loss accomU referred to in the report are drawn 
up in conformity with the law; 

(c) whether or not such balance-sheet exhibits a true and 
correct view of the state of the company's affairs according to 
the best of their information and the explanations given to them 
'and as shown by the books of the company. 

(d) whether in their opinion hooks of account have been 
kept by the company as required by S, 130, 

Sometimes a brief clause in connection with sub-clause 
(c) above is stated as follows : — 

“The auditors shall be supplied with copies of the state- 
ment intended to be laid before the next ordinary general meeting 
and it shall be their duty to examine the same with the accounts 
and vouchers relating thereto, and to report thereon to the 
members, or to the meeting generally or specially as they may 
think fit.” 

A clause under S. 145 (4) of the Indian Companies 
(Amendment) Act, 1936, may now be conveniently added 
as follows : — 

The auditors of the company for the time being shall be 
entitled to receive notice of and to attend any general meetin0 
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0/ the company at which any accounts which have been exanmed 
or reported on by them are to be laid before the company and 
they may make any statement or give explanation they desire 
with respect ta the accounts. 

Clauses are also to be found emphasising the conclu- 
siveness of accounts after their audit and after a certain 
period such as three months has expired. The following is 
an example 

“ Every account of the directors when audited and approved 
by a genera] meeting shall be conclusive except as regards any 
error discovered therein within three months next after the approval 
thereof. Whenever any such error is discovered within that period 
the account shall forthwith be corrected and thenceforth shall be 
conclusive.” 



CHAPTER XVIII 


Stock Exchange Regulations Applying 
to Companies 

Stock exchanges all over the world have formulated 
their special rules and regulations applying to shares and 
stock of joint stock companies in connection with deal- 
ings on their exchanges or markets. These regulations 
have very largely influenced the improvement in the arti- 
cles of association, thereby tending to safeguard the in- 
terest of the investors or holders of shares and stock. This 
is due to the fact that members of the exchange are natur- 
ally anxious to protect the interest of their customers as 
well as their own, many of them being holders and opera- 
tors in a large way of shares and stock of joint stock com- 
panies. Frequently, most undesirable articles, attempting 
to put forth most pernicious principles detrimental to the 
interest of investors in general, have been attempted to 
be engrafted in the articles of association of some of our 
joint stock companies, as well as of those in England, 
which tendency has been most effectively prevented through 
a timely warning from the Stock Exchange Committee to 
the effect that such an article would result in a refusal 
to permit dealings in shares and stock of these companies 
on the exchange. The stock exchange authorities both in 
India and England have very successfully in the past 
used this influence and power for preventing that which 
legislation alone could otherwise have done. The greatest 
influence which these exchanges now exercise is in connec- 
tion with the formation of companies, where, unless the 
said formation has been carried out in accordance with 
their rules, a quotation for dealing on the exchange is in- 
variably refused. Thus the promoters of new companies 
have perforce to obey the regulations of the stodc 
exchange. 
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Dealings in new and other issues on the Bombay Stock 
Exchange 

Before shares and stock of any company are dealt 
with on the exchange, permission for such dealings has 
to be obtained from the board of directors. These applica- 
tions for dealing have to be made to the secretary of the 
association in writing by the secretary of the com- 
pany, or by a member of the association who desires 
permission for dealing in shares or securities of such 
companies. The secretary thereupon places this applica- 
tion before the board of the association for information of 
members for one week prior to the consideration of the 
board of directors (R. 249). Complete information has to 
be furnished in connection with those securities as may be 
required by the board of directors of the exchange and the 
board of directors may according to their discretion grant 
or reject any application for admission of the said secm:i- 
ties for dealings on the market. Of course permission 
would not be granted unless the requirements and conditions 
as laid down in the stock exchange rules have been carried 
out. In some rare cases the board may, by a resolution 
of two-thirds of those present, dispense with the strict 
enforcement of these rules, but that too in cash of transac- 
tions only (R. 248). These rules and regulations are very 
interesting to all company secretaries, promoters, directors, 
as well as shareholders and thus they may be quoted 
verbatim as follows : — 

Permission Necessary 

Sec. 247 (a). — No dealings whether for cash or for the account 
in the shares or securities of any company will be allowed unlea 
permission for such dealings shall have been given by the board 
of directors; 

Amalgamation or Beorganisation 

(b) Permission is not necessary for dealii^ in new issues 
arising from the reorganisation or amalgamation of companies in 
the shares or securities of which dealings have already been aUowed. 
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Grant or Rejection of Application 

Sec. 248 . — ^The board of directors shall consider and may in 
their discretion grant or reject any application for the admi^ion 
of the shares or securities of a company to dealings on the market, 
provided that no application for such admission shall be granted 
unless the requirements and conditions hereinafter set out shall be 
complied with, provided however that the board of directors may, 
by a resolution passed by a majority of two-thirds of the members 
present at a meeting dispense with the strict enforcement of this 
rule for the purpose of cash transactions only. 

Applicatton how to be made 

Sec. 249 {a ). — Application for admission to dealings must be 
made to the secretary of the association in writing by the 
secretary of the company or by a member of the association 
who desires permission for dealings in the shares or securities of 
such company; 

Notice of Application 

( 6 ) The said secretary shall place any such application on 
the notice board of the association for the information of members 
for one week previous to its consideration by the board of directors. 

Information to be Famished 

Sec. 260 . — member who applies for permission for dealings 
in the shares or securities of any company must furnish the 
board of directors with all such full and authentic information 
and all such particulars as the said board may require. 

Vendor’s Securities 

Sec. 261 . — No dealings shall be allowed in the shares or 
securities issued by a company to vendors and credited as fully 
or partly paid until six months after the date on which permission 
has been granted for dealings in shares or securities of a like 
cl£^ or description issqed to the general public. For the purpose 
of this rule, shares or securities issued as fully or partly paid to 
a person or persons or firm or corporation in consideration of the 
sale or transfer of property or in consideration of services rendered 
in the formation or promotion of the company shall be deemed 
vendor’s shares or securities. 

Conditions of Admitting Shares and Secnrilies of 
Companies to Dealings 

Sec. The board of directors shall not allow dealifigs ia 
shara or securities of a company unless : — 
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Tnuisfer Books open for Registration 

(а) The company notihas the association that its ttBXieitst 
books have been opened for registration; 

Notice to €k>mpany of Settlement Days 

(б) The company agrees not to close its transfer books during 
days fixed by the association for settlement and of which three 
months’ notice shall have been given by the association to the 
company ; 

Articles of Association 

(c) The articles of association contain the following pro- 
visions : — 

(i) that none of the funds of the company shall be employed 
in the purchase of or in loan upon the security of its 
own shares; 

(ri) that the borrowing powers of the board of the company's 
directors are limited to a reasonable amount not 
exceeding the issued capital. 

(id) that the non-forfeiture of dividends is secured; 

(iv) that a common form of transfer shall be used and there 

shall not be any restriction on the transfer of fuUy paid 
shares. 

(v) that fully paid shares shall be free from all lien and in 

the case of contributory shares the company mcjy have 
a lien only for all moneys called or payable at a fixed 
time in respect of such shares. 

Fair allotment 

(d) (t) A new company d^irous of issuing the full number 
of authorised shares or securities or part thereof shall have invited 
application from the public and shaU have allotted to the public 
fairly and unconditionally at least 33 per cent, of the number of 
shares or securities issued in equal proportion as to class or kind. 
For the purpose of this Rule, vendor’s shares or securities shall 
not be considered to form part of such public allotment; 

Ckimpliance with conditions of fair allotment 

(u) If the company satisfies the board of directors that the 
company invited applications for at least 33 per cent, of the aharm 
or securities issued, for a period of not less than eight days and 
that the public did not appfy for 33 per cent, of fiie number of 
ahar^ or securities issued and that in consequence less than 33 
per c^t. of such of or securities have been allotted to the 

66 
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public, the company shall be deemed to have complied wiUi the 
proviaions of this Rule; 

l^erent classes 

(m) In the case of a proposed issue consisting of two or more 
classes, the failure to allot the shares or securities of any class or 
classes in the proportion herein prescribed shall disqualify such 
class or classes for admission to dealing; 

Dealings in bonus shares 

(it;) Dealings shall be allowed in the shares or securities 
of a new company which have been issued by an existing com- 
pany already admitted to dealings and which has given such shaur^ 
or securities as bonus to its own shareholders; and the provisions 
of this Rule prescribing the allotment of a proportion of shares or 
securities to the public shall not apply to such shares or securities; 

Registration 

(e) The company shall have been registered under the Indian 
Companies Act and its prospectus shall have been filed with the 
registrar of joint stock companies in India and a copy of the pros- 
pectus thus filed shall have been advertised in newspapers published 
in Bombay; 

Prospectus 

if) The prospectus shall have been advertised in the public 
press and the public subscription list shall have been kept open for 
at least four days; 

Information 

ig) The following document and particulars shall he sent to 
the association by the Secretaiy of a new company under his sig- 
nature, namely, articles of association and in the case of a debenture 
issue a copy of the Trust Deed, the number of shares allotted to 
vendors and their distinctive numbers, the number of shares offered 
to the public, the number of shares applied for by the public and 
the number of shares allotted to the public unconditionally pursuant 
to such applications and the proportion of the allotment, the total 
number of allotees and the largest number of shares applied for by 
and allotted to smy one applicant. Where the whole of the capital 

not been issued at the time when shares are offered for 8id>SGrip* 
tion, the (K>mpany shall state whetiier the unissued shar^ are 
vender’s shm^ or are held in reserve for future issue; 
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'Spttttfnc of share certificates 

(h) The company diall have undertaken to split up the shaxie 
^rtificates in lots as required by a shareholder who holds a certi- 
ficate for a larger number of shares. 

Reports and changes in Directorate Sec. 252 (i). The company 
shall have undertaken 

(1) To forward to the association copies of statutory and 
Annual Report and Accounts as soon as issued; as well as 

(2) To notify the Association of any changes in the directorate 
by death, resignation, or removal. 

Increase of Capital 

Sec. 253 . — Where a company intends to increase ite capital 
by an issue of new shares or securities, fifteen days’ notice of such 
proposed increase must be given to the Association by writing under 
the signature of the secretary of the company before such new 
shares or securities may be admitted to dealings on the market. 
The tender for delivery of such new shares or securities shall not 
be valid on the contract for the shares or securities of such com- 
pany unless such new shares or securities shall have been admitted 
to dealings. 


FORWARD LIST 

Conditioiis of admission to Forward dealings 

Sec. 254 (<*)• — Th® board of directors in their discretkai, have 
power to admit the shares of any particular company (except the 
shares of a Bank) to dealings for the Account and Settlement 
subject to the following conditions : — 

(1) The company undertakes to maintain an ofiSice in Bombay 

for registering the shares in the name of the transferee 
and to use the common form of transfer; 

(2) All the shares are fully paid-up; 

(3) The company shall have paid to the shareholders dividends 

for the three years last preceding the application for 
admission under this rule; 

(4) The company undertakes to split up its share certificate 

in ^e lots required by a shareholder who holds a erti- 
ficate for a larger number of shares; 

(5) The company undertake to close its transfer bodka <m. 

mich as m&y be convenient to the Assodatimi for 
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the purpose of Settlement and on the days of whicb 
the company shall have had three months’ notice. 

(6) The company agrees to pay an annual fee in respect of 
the clearing charges if required; 

Resoliitioii admitting to Forward dealings 

(h) A resolution of the board of directors admitting the 
shares of company to the account and settlement must be passed 
by a majority of two-thirds of the members present at a meeting, 
of the said board, specially summoned and at which not less than 
three-fourths of the total number of the members ^all have been 
present. 

Provided that the board of directors may by a resolution 
passed by not less than three-fourths of the total number of director 
admit to dealings for account and settlement under this rule the 
shares of a company which has not complied with condition S but 
which shall have been incorporated for not less than three years 
previous to the date of its application for the admission of its share. 

Withdrawal of Permission to deal 

Sec, 2S5 . — The board of directors may by a resolution passed 
by a majority of three-fourths of the members present at a meeting 
specially summoned at which not less than three-fourths of the 
total number of the members of the said board shall have been 
present after one month’s notice in writing has been served upon 
the company, for breach or non-compliance with and of the condi- 
tions of the foregoing clauses to be recorded in the minutes of 
the said board, remove such share either from the list of shares 
admitted to cash or forward dealings or from both as the case 
may be. 

Brokerage and Conunission Charge on Shares, Stocks 
and Debentures of Companies 

The rates of brokerage to be charged by members for 
the purchase or sale of stocks, shares and like securities 
shall be as follows ; — 

There shall be a minimum charge of Rupee one on 
each transaction. 

(a) On debentures of Railways and debentures of joint stock 
companies generally i per cent, on stock. 
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(b) On the contract price of shares of joint stock companies 
when such price does exceed 



Rs. 10 ... 

sss 

... 

... 

... Be. 0-2 per shaie 

exceeds 

10 but does not exceed 
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5,000 t per cent, on 
value of such shares. 

>» 

5,000 „ 

11 

1* 

>1 

„ i per cent on 

value of such 


shares. 

This rule shall not apply to the imderwriting or the 
placing of new issues. 

Scale of Brokerage for Negotiation of Loans 

Subject to a maximum a member may charge as 
brokerage at rates not exceeding % per month on the 
amount of the loan against securities of joint stock' 
companies. 



CHAPTER XIX 


Income Tax as Applicable to Joint 
Stock Companies 

The object of this chapter is to deal with the question' 
of income tax as applied to joint stock companies, with a 
view to provide easy medium of reference for lawyers, 
secretaries, directors and managers of 'joint stock com- 
panies. 

What is a Company? 

A company is defined by the Indian Income Tax Act 
of 1922, Sec. 2 (6), as follows : — 

“ Company ” means a company as defined in the Indian. 
Companies Act, 1913, or formed in pursuance of an Act of 
Parliament or of Royal Charter or Letters Patent, or of an Act of 
the Legislature of a British possession, and includes any foreign 
association carrying on business in British India, whether incor- 
porated or not, and whether its principal place of business is 
situated in British India or not, which the Central Board of 
Revenue may, by general or special order, declare to be a company 
for the purposes of this Act. 

The above definition thus embraces all companies for 
the purpose of Income Tax Act, i.e., those which have their- 
capital divided into shares as well as those which have no 
share, but are limited by guarantee. In case of foreign 
companies it is laid down that they would fall under the 
Income Tax Act as companies in case (1) they carry on 
business in India, whether incorporated or not and whether 
their principal place of business is situated in India or not 
and (2) if the central board of revenue has, by a general 
or special order, declared them to be companies for the 
purpose of this Act. Thus foreign companies, which are- 
formed under various circumstances and various enactments 
and may or may not be incorporated bodies, though they 
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resemble very much our companies under the Indian Com- 
panies Act, have been brought in. The central board is 
given this power of declaration only in case of foreign 
companies as against British companies, i.e., those formed 
in British Empire and if they carry on business in British 
India. In case of companies incorporated in India, they 
need not carry on business in British India. Of course 
companies such as those formed under Sec. 26 of the 
Indian Companies Act, 1913 not for profit but for 
promoting commerce, science or for charity or any other 
useful object and to apply or intend to apply their profits 
and income to promoting such objects prohibiting payment 
of dividends to members, are not included in the Income 
Tax Act. 

The companies which are formed for the purpose of 
agricultural business have also to be exempt from the Act, 
for the simple reason that under Sec. 4 (3) (viii) agricul- 
tural income is exempt from taxation. Agricultural in- 
come here means rent, or revenue derived from land, which 
is used for agricultural purposes and is either assessed to 
land revenue in British India or subject to a local rate 
assessed and collected by ofiicers of the Government as 
such, as well as any income derived from such land, by 
agriculture or by performance by a cultivator or receiver 
of rent in kind of any process ordinarily employed by 
a cultivator or receiver of rent in kind to render the 
produce raised or received by him fit to be taken ‘to the 
market; also income derived through sale by the cultiva- 
tor or receiver of rent in kind of the produce raised or 
received by him in spite of which no process has been per- 
formed other than a process of the nature described above 
and also income derived from any building owned uid 
occupied by the receiver of rent or revenue of any such 
land or occupied by the cultivator or the receiver of rent 
in kind or any land in respect to which or produce of 
which the operations mentioned above are earned on. 
This is of course subject to the provision that the building 
is on or in the immediate vicinity of the land and is a 
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building which tiie receiver of the rent or revenue or cul- 
tivator or the receiver in kind in connection with land re- 
quires as a dwelling house or as a store house or for build- 
ing (Sec. 2 (i), I. T. Act). 

Of course in case of companies manufacturing sugar- 
cane or tea, which combine agricultural work with manu- 
facturing business, that much of the income which is derived 
through the manufacture would be assessable, not the 
other. 

How is a Company Dealt with re. its Income Tax? 

The company being an inanimate object created by 
law naturally deals through its agents as we have already 
seen and thus the income tax officer commimicates with the 
company in connection with his work with one of its prin- 
cipal officers such as the secretary, the managing agent or 
the treasurer as the case may be. The principal officer is 
defined by Sec. 2 (12) of the Income Tax Act, as 
follows : — 

“ Principal officer ” used with reference to a local authority 
or a company or any other public body or any association, 
means — 

(o) the secretary, treasurer, manager or agent of the authority, 
company, body or association, or 
(i>) any person connected with the authority, company, body 
or association upon whom the Income-tax Officer has 
served a notice of his intention of treating him as the 
principal officer thereof. 

Generally speaking, the rule followed by ihe Income 
Tax Offices is to commmiicate with the principal officers, 
but where such persons cannot be found, the powers 
conferred of treating as the principal officer of the company 
any other person connected with company, public body or 
association, are made use of. 

MODE OF ASSESSING COMPANIES 

A joint stock company pays income tax upon its profit 
at the maximum rate and has the right to d^uct the tax 
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paid from dividends that may be distributed mnong its 
members or shareholders. The shareholder on the oilier 
hand can, in his own statement for assessment of income, 
claim and obtain refund, under Sec. 48 of the I. T. Act. 
by satisfying the income tax officer that the rate of income 
tax applicable to the profits or gains of the company, at the 
time of the declaration of such dividend, was greater than 
the rate applicable to his total income of the year in whidi 
such dividend was declared. For this purpose he has to 
produce the certificate he receives from the company under 
Sec. 20 of the I. T. Act. This certificate has to be issued 
by the principal officer of every company at the time of 
distribution of dividends to every person receiving a divi- 
dend to the effect that the company has paid or will pay 
income tax on the profits which are being distributed and 
satisfying such other particulars as may be prescribed. 
The profits of the company is thus charged with income 
tax at the maximum rate irrespective of what the amount 
of profits may be imder the Finance Act. The form of 
certificate will be discussed later. 

Formerly it was held that a company paid its income 
tax on behalf of shareholders among whom its net profits 
were being divided, and that, the final burden of taxation 
fell on the shareholder or member (A. G. v. Ashton Gas 
Co., (1904) 2 Ch. 623; (1906) A. C. 10). This view 
however is not held in later cases and in this connection 
the case of I. R. v. Blott, (1921) 2 A. C. 171 is important. 
In this case it was laid down that the company which 
pays income tax on its profits is not doing as agent for 
its shareholders. The tax is paid by itself as a tax-payer 
and in case the company does not pay any dividend or 
declare one, the shareholders have no direct concern in 
the payment. All that the company is entitled to do is 
-that when a dividend is declared it is entitled to deduct 
from such dividend a proportionate part of tiie amount 
of tax previously paid by it, and in that case, the paym^t 
by the company operates in relief of tiie shareholder. 
There is however no agency involved therein. It was also 
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laid down that in arriving at the rate of dividend the- 
profits ought to be calculated as inclusive and not exclusive 
of the amount payable for the year in respect of the income 
tax (See also Brooke v. Commissioner of Inland Revenue, 
(1918) 1 K. B. 257 as to this principle applicable also- 
to super-tax). This view has been supported also by a 
Bombay High Court case, viz., Parshottam Das Har 
Kishandas v. Central India Spinning, Weaving and" 
Manufacturing Co. Ltd., (1918) 42 Bom. 579; 1 7. T. C. 
11, where it was laid down that both in Indian acts as 
well as in the English, Income Tax is in effect paid on 
behalf of the shareholder of the company. The other 
point decided in this case was that in case where prefer- 
ence and ordinary shares are issued by a joint stock 
company, the preference shareholders are not entitled to- 
have their preference dividend free of income tax where 
there are no express words to that effect in the contract 
regulating the rights of parties. 

The other important point dealt with by Section 23 (a) 
(2) is that where the income tax officer is satisfied that 
the company is under the control of not more than five of 
its members and that its profits and gains are allowed to 
accumulate beyond its reasonable needs, existing and 
contingent, having regard to the maintenance and develop- 
ment of its business without being distributed to the- 
members, or that a reasonable part of its profits and gains, 
having regard to the said needs, has not been distributed 
to its members in such manner as to render the amount 
distributed liable to be included in their total income, 
and that such accumulation or failure to distribute is for 
the purpose of preventing the imposition of tax upon any 
of the members in respect of their shares in the profits 
and gains so accumulated or not distributed, the income 
tax oflBcer may, with the previous approval of the assistant 
commissioner, pass an order Hiat the sum payable as 
income tax by the company shall not be determined, and' 
thereupon the proportionate share of each member in the 
profits and gains of the company, whether such profits^ 
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and gains have been distributed to the members or not, 
shall be included in the total income of such member for" 
the purpose of assessment thereon. This sub-section is- 
not to apply to a subsidiary company of another company 
or to a company in which the public are substantially 
interested. 

This section is meant to meet cases such as that of 
Sir Dinshaw Maneckji Petit v. Commissioner of Income 
Tax, Bombay, (1927) 29 Bom. L. R. 447 ; (1926) 2 I. T. C. 
255. Here considerable amount of shares and securities- 
belonging to the assessee were purported to be sold to four 
private limited companies formed by himself in return for 
shares of such companies, with the result that of the shares 
of these private companies, all but three shares of the 
value of Rs. 30 each were not in assessee’s name, but 
those of his employees. The shares and securities were- 
not actually transferred to the company, but by another 
trust deed executed on the same date it was agreed by the- 
company that they were not to be transferred imtil the 
company called upon the vendor assessee to do so that’ 
meanwhile the vendor assessee should hold the said securi- 
ties in his own name as agent and trustee of the company. 
When the interest and dividends of these shares thus sold’ 
were received by the assessee, mere book entries were 
passed in books of each of the companies crediting each with, 
the amount and on the same day a debit entry was made- 
debiting the assessee with the same amount. Thus the 
interest and dividend so received were treated as loans- 
given to the assessee by the three companies concerned.. 
These loans carried interest which was credited to the com- 
panies in the accounts, but no interest was paid in cash 
to the companies. The assessee was a governing director 
of the companies concerned and had entirely the control 
and management of same. He had power to nominate- 
two other ordinary directors, but' no such director were 
nominated. Here the Income Tax Commissioner claiming: 
that the companies were not genuine one man companies^, 
but that as the interest and dividend on the securities and^ 



1052 


INDIAN COMPANIES MANUAL 


shares were really the Income of the assessee personally 
lie was liable to be assessed in respect thereof. When 
’the case was sent up to the High Court it was held there 
on a reference that the amounts in dispute represented 
taxable income of the assessee under the Act; that though 
iihe companies were separate entities under the Indian 
^Companies Act, it did not follow therefrom that every 
•4illeged transaction between the assessee and the com- 
jianies was valid or that they represented real trans- 
actions. The Crown was entitled to enquire into the 
:genuineness of the transaction between the assessee and 
the companies and that the evidence had established that 
the assessee held the securities and shares on his own 
behalf and for his own benefit, whilst professing to hold 
them as trustee for a genuine and bona fide company, 
and that the assessee was receiving under the guise of 
loans or advances, the profits which were made by the 
companies which he controlled and in which he held 
almost all the shares. In short, the general trend of 
.decisions has been that although there may be a legal 
•entity as laid down in the case of Salomon v. Salomon, 
(1897) A. C. 22, this legal entity may be either dealing 
.as agent of another or may be doing business of some other 
.company or body altogether and not that of its own 
{M. B. Stemdale in Commissioners of Inland Revenue v. 
Ransom. (1921) 2 K. B. 429 ; 8 T. C. 20; Gramophone and 
Typevxriter Co. Ltd. v. Stanley, (1908) 2 K. B. 89; 5 T. C. 
358; Commissioner of Inland Revenue v. John Sansom, 
(1921) 2 K. B. 492; 8 T. C. 20). 

As it may be added that it has been decided that 
•even though the company happens to be in liquidation or 
winding up, it is still a company within the meaning of 
'Section 3 of the Income Tax Act, and thus, the Income 
Tax authorities can call upon the liquidator of such a 
company to make a return according to Section 22(1) of 
the Act. This principle was originally laid down in West 
LaMidxh Coal Co. Ltd., (1926) 53, Cal. 328 in connection 
with the cess leviable by the Government, where it was 
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laid down by Page, J., that the said cess can be recovered 
from a company in liquidation. This was referred to there- 
after in Commissioner of Income Tax, V. P. v. Agr(p 
Spinning and Weaving Mills, (1934) 1 T. R. 79. 

In other words the tax which is to be paid as dividend 
by the shareholder is a personal liability of the shareholder' 
who is the real assessee in the case and the deduction by 
the company at the source is a mere administrative con- 
venience. It is on this ground that Section 16 lays down 
that in computing the total income of the assessee the 
amount received by a shareholder in a company by way 
of dividend shall be included and the amoimt of his income' 
increased by that amount without deduction of the tax 
in order to arrive at his total income with a view to fix 
the rate chargeable to him. 

RETURN OF INCOME 

With regard to this, the principal officer of every 
company must prepare, on or before the 15th day of June 
each year and furnish to the income tax officer, a return, 
in the prescribed form and verified in prescribed manner, 
of the total income of the company during the previous 
year. Of course the income tax officer may, in his discre- 
tion, extend the date of delivery of the return in case of 
any company or class of company (Sec. 22 (1), I. T. Act). 
In connection with this return it should be remembered 
that the profits assessed are not profits distributed but 
actual profits made and computed as laid down by Secs. 8 
to 13 of the I. T. Act. We shall deal with the question 
of what would make up profits for a joint stock company, 
later under separate heading. In connection with this 
return it should be noted that the obligation to Tnaka thiH 
return is a statutory obligation upon the principal officer 
and it is not necessary that the income tax officer should 
send any preliminary notice or request to the company or 
the officer concerned. Failure to furnish this return in' 
time is punishable with fine which may extend to Rs. 10 
for every day during which the default continues (Sec. 51 
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(c), I. T. Act). It should also be noted that the return 
:inust be strictly accurate, otherwise a person who furnishes 
. a false return is liable to be punished under the provisions 
of Sec. 177 or Sec. 182 of the Indian Penal Code. The 
former section provides a punishment with simple impri- 
. sonment for a term, which may extend to six months or 
with fine, which may extend to Rs. 1,000 or with both, on 
the footing of furnishing a false information whereas the 
latter is the offence of furnishing a false information know- 
ing it and believing it to be false and intending it thereby 
or knowing it to be likely thereby, he will cause the public 
servant to do or omit to do anything which such public 
servant ought not to do or omit any true state of facts 
respecting which such information was given were known 
to him or to use lawful power of such public servant to 
the injury or annoyance of any person. The punishment 
provides for imprisonment of either description for a term 
which may extend to six months or with fine which may 
extend to Rs. 1,000 or both. Over and above this, in case 
of these false returns the assessee is made to pay a penalty 
by the income tax oflScer himself not exceeding the {unount 
of tax which would have been avoided if the return had 
not been accepted as correct. This return of the company 
is provided for by the Income Tax Act as published in the 
following form ; — 

. Income, profits or gains from business, trade, commerce. 

Rs. A. P. 

Income, profits, or gains as per profit and loss 
account for the year ended 19.... 

Add — Any amount debited in the accounts 
in respect of 

1. Reserve for bad debts 

2. Sums carried to reserve for provident 

or other funds 

3. Expenditure of the nature of charity’ 

or presents 

4. Expenditure of the nature of capital 

5. Income-tax or Super-tax 

6. Rental value of property owned and 

occupied 
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R8. a. P. 

7. Cost of additions to, or alterations, 

extensions, improvements of, any of 
the assets of the business 

8. Interest on reserve or other funds 

9. Lo^s sustained in former years 

10. Losses recoverable under an insimince 

or contract or indemnity 

11. Depreciation of any of the assets of 

the business 

12. Expenses not incurred solely for the 

purpose of earning the profits 

Total 

Dediict — Any profits included in the accounts 
already charged to Indian income-tax and 
the interest on securities of the Govern- 
ment of India or of Local Governments 
declared to be income-tax free 

Balance 

If the company owns any property not occupied for the 
purposes of the business, a statement, in the form prescribed in 
Schedule A to Rule 19, should be attached with particulars of the 

credit and debit on account of such property entered in the 

accoimts. 

Decl.\ration. 

I the Seccretary, etc., 

(see Section 2(12) of the Act) of the (name 

of company) declare that the information against each fipad in thb 
return is cmrectly given as shown in the books of the company 
as also in the accoimts which have been duly audited by the 
auditors of the company and which have been adopted by the 
holders of the company. 

(Signature) 

(Designation) * 

Dated 19,, 

The company s^all also attach to the return a statement 
fiAowing the sums charged in the accounts imder the provinons of 
49ection 58E (2). 

It may be noted ibat tbe company distributes profits 
from reserve fund whether the past profits have been 
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accumulated undistributed and has made no profit during 
the year during which such dividend is paid, the share- 
holder has still a right to claim a refund of the income tax 
under Sec. 48 of the I. T. Act. Where however the dividend 
is paid by the company free of income tax and the com- 
pany has been already assessed and paid the income tax 
the shareholder cannot be called upon to pay income tax 
once again (Sec. 14(2) (a). 

It should be here noticed that when a company pays 
tax by deducting same from the dividends, it does not in 
any way perform that operation as the agent of the share- 
holder. It on the contrary pays same as a tax-payer. 
This is because the tax is not a tax paid on dividends but 
on company’s own profits {Ashton Gas Co.’s Case, (1906) 
A. C. 10; Brooks v. Commissioners of Inland Revenue, 
(1914) 1 K. B. 293 ; 7 Tax cases 236; in re. Cains Settle- 
ment, (1919) 2 Ch. 364). 

SUPER-TAX 

Super-tax is in fact an additional income tax imposed 
on the company exceeding the specified amount {In re. 
Oldham v. Crosse, (1920) 1 Ch. D. 240). The Income 
Tax Act also in Sec. 55 clearly lays down that in addition 
to the income tax charged for any year there shall 
be charged and levied or paid for that year, in respect of 
the total income of the previous year of any company, an 
additional duty of income tax, known as super-tax, at the 
rate or rates laid down for that year by the act of Indian 
legislature. The companies whose income or profits are in 
excess of Rs. 50,000 pay a fiat rate of super-tax as 
regulated by the Finance Act. Here also the tax is not 
paid on behalf of the shareholders but it is paid by the 
company on its own profit {Maharaja Dhiraj of Darbhanga 
V. Commissioner of Income Tax, Bihar & Orissa, (1925) 
1. I. T C. 303). The total income here means income 
or profit from all sources. According to Income Tax Manual 
this super-tax on companies which takes the place of tax 
formerly levied at a graded scale of rates on the 
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imdistributed profits of the company, is levied on the com- 
pany as such, on account of special privileges which the 
companies enjoy hy statute in the share of corporate 
finance and limited liahility. Thus no refund on accoimt 
of super-tax on companies is allowable to shareholders 
(See Income Tax Manml — 6th Edition, para 98, page 
257). In this connection there is a further provision of 
the Income Tax Act in Sec. 57 (2) , which lays down that ; — 

“ Where the Income-tax Officer has reason to believe that 
any person, who is a shareholder in a company, is resident out 
of British India and that the total income of such person will, 
in any year, exceed the maximum amount which is not chargeable 
to Super-tax under the law for the time being in force, he may, 
by order in writing, require the principal officer of the company 
to deduct, at the time of payment of any dividend from the 
company to the shareholder in that year, Super-tax at such rate 
as the Income-tax Officer may determine as being the rate 
applicable in respect of the income of the shareholder in that 
year.” 


The Income Tax Manual states, in this connection, 
that this rule has to be employed where special circum- 
stances render it necessary, e. g., where a non-resident has 
resorted to some device by which proceedings tmder Sec. 43 
have been rendered infructuous. This Sec. 43 provides 
for recovery of the tax due on behalf of the person residing 
out of the British India from his agent or employee in 
British India, having any business connection with such 
person or through whom such person is in receipt 'of any 
income, profits or gains, through a notice served by which 
the said person is treated as agent of the non-resident 
person. Before the income tax ofBcer proceeds in tiie 
matter, he has to report through the assistant commissioner 
to the commissioner of income tax and obtain order before 
proceeding imder this Sec. 57 (2). In case of companies 
this obligation to deduct applies only to dividends and not 
to other sums which the non-resident may receive from the 
company by way of interest on debentures or remuneralion 
such as director’s fee. 

In a winding up, the limited companies’ imdivided 
67 
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profits were distributed among the shareholders, and on 
this, super-tax was not allowed on the ground that on 
winding up the undivided profits became assets {Inland 
Revenue Commissioners v. George Burrell, (1924) 2 K. 
B. 52). 

On the question where in case an unregistered firm 
is converted into a limited company, the profits of the 
firm for the year previous to that of conversion are to be 
assessed at the company’s rate, it was decided that the 
assessment was to be at the rate of super-tax prescribed 
for a company xmder the Finance Act (In re. The 
Western India Turf Club Ltd., (1926) 50 Bom. 648). In 
another case where shares were issued as distribution of 
a part of the reserve fund created out of profits, it was 
decided that they were subject to the payment of super-tax, 
but subsequently this decision was reversed in appeal on 
the ground that this was a distribution of capital, not 
profits and was not thus assessable {Commissioner of 
Inland Revenue v. Wright, (1927) 1 K. B. 333; see also 
Bouch V. WiUiam Sproule, (1887) 12 A. C. 385 at p. 399 
for Lord Herschell). Here the House of Lords decided 
that accumulated profits which had been temporarily 
capitalised and distributed in the form of bonus dividend 
in new shares to the shareholders was not tantamount to 
paying dividend or intending to pay any sum as dividend, 
but was an appropriation of the undivided profits as an 
increase of the capital stock. The other important case is 
where a company (which is virtually speaking a one-man 
company) is formed with a view to avoid payment of 
correct super-tax leviable on the profits or income of an 
individual and formed dominantly with the intention of 
falling under the flat rate payable by way of super-tax 
by joint stock companies, the Crown can enquire into the 
genuineness of the transaction between the assessee and 
companies formed by him and that th^r will not in such 
cases be estopped from claiming that the income previously 
treated by them to be of the company are incomes of Uie 
assessee liable to super-tax. In one Bombay case the 
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assessee disputed an item of dividend on shares on the 
ground that they formed income of four private companies 
formed by him and therefore these companies were liable 
to super-tax in respect of them. The companies which 
had the total subscribed capital of thirty to forty lacs, 
only three shares to the face value of Rs. 30 were not in 
the assessee’s name but in those of his employees. To 
this company the assessee had purported to sell the bulk 
of his investments. The income tax commissioner here 
was of opinion that the companies were not genuine, but 
w'ere one-man companies and that the interest and dividend 
on the securities and shares were really the income of the 
person so as to render him liable in respect of the 
assessment thereof. The courts on investigation decided 
that that was the correct position and that the real 
business was carried on by the assessee himself and not 
the company, but that the companies were brought in 
simply for the purpose of avoiding payment of super-tax. 
Thus the assessee had to pay super-tax personally on the 
scale of that payable by individuals as against that by the 
company {In re. Dinshaw Manekji Petit, (1927) 29 Bom. 
L. R. 447) . The cases followed were Salomon v. Salomon 
<& Co., (1897) A. C. 22 & Inland Revenue Commissioners 
V. Sansom, (1921) 2 K. B. 492 at p. 514). 

It has also been held that when an unregistered firm 
in India converts itself into a joint stock company, 
super-tax is to be assessed on the income earned l)y the 
imregistered firm prior to its conversion and the tax is 
to be levied on the fiat rate of one anna applicable to the 
income of a company under Sec. 7 of the Mnance Act 
1928. (In re. Western India Turf Club, (1926) 28 Bom. 
L. R. 1236; see <dso (1928) 30 Bom. L. R. 105). 

We have seen that under Sec. 28 the income tax 
officer, in case the return furnished by the assessee turns 
out to be inaccurate, has the right to impose a penalty. 
In one Allahabad case the assessee was assessed according 
to his statement but later on, on reassessment it was 
found that his income had been much larger than the 
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figure at which he was originally assessed according to 
his return. Accordingly he was assessed to income-tax 
as well as super-tax of a much larger amoimt and the 
Commissioner of Income-tax also imposed a penalty 
upon him with regard to both the enhanced income-tax 
as well as super-tax. Here it was held that though the 
income-tax oflScer had jurisdiction to impose a penalty in 
the matter of income-tax in the proceedings for an 
assessment taken under Sec. 34 of the Income Tax Act, 
the penalty under Sec. 28 can be imposed only in case 
of excess income tax but not in the matter of super-tax. 
This was so because the Sec. 28, being a penal section, 
must be strictly construed and there was not a word in 
it relating to super-tax (In the matter of Gurcharan 
Prasad, (1931) 63 All. 445). 

Certificate of Tax Deducted and Refunds 

We have seen that in Sec. 20, the principal officer of 
the company, who distributes the dividend after deduct- 
ing the income tax at the highest rate, has to ^ve a 
certificate to every person receiving a dividend to the 
effect that the company has paid or will pay income tax 
on the profits which are being distributed and specifying 
such other particulars as may be prescribed. The share- 
holder is in his turn entitled to claim a refund of any 
excess deducted from his dividend under this certificate 
by production of same to the income-tax officer and proof 
to the effect that his personal income was much less than 
the scale at which the deduction was made. The form 
of certificate under Sec. 20 as prescribed by Rule 14 of 
the income tax rules is as follows : — 

(Name of company) 

(Address of company) 

Date 

Warrant for Re. (in words and figures or, if the certificate is 
crossed by an entry in words stating that the amount of dividend 

is under the next multiple of Ks. 50 above that amount, in 

only) , being dividend (1) at the r%te 
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of Rs. (in words and figures) pear 

share for the (2) /the period from 

to during the year ending on the 

day of 19.., (3) on (4) 

shares in this company, registered during the said period/on 

(Date) in the name of 

This dividend was declared at the (5) meeting 

held on the (6) 19... 

I/We hereby certify that income-tax <m the entire/such part 
as is liable to be charged to Indian Income-tax of the profits and 
gains of the company, of which this dividend forms a part, has 
been, or will be duly paid by me/us to the Government of India. 

Signature 

Office 


(To be signed by the claimant) 

I hereby certify that the dividend above mentioned relates 
to shares which were my own property at the time when the dividend 

was declared/during the period from to 

/on (Date) and were in the 

possession of 

Signature 

Date 


(1) Or dividend and bonus. 

(2) Year or half-year, as the case may be. 

(3) Here enter whether free of income-tax or not. 

(4) Here enter number and description of shares. 

(5) Here specify number and nature of meeting. 

(6) Here enter date. 

The certificate which is furnished by tihe secretary 
of the company should supply all the prescribed particulars, 
even though he may not follow strictly the phraseology 
or arrangement of the above statutory form. The income 
tax officer will accept the certificate but will apply the 
correct percentage of profits. The duplicates of certificates 
will be accepted if the claimant satisfies the income tax 
officer who has to sanction the refund that the dividend 
in respect of the tax on which the refund is ckdmed had 
actually been paid to the claimant and if the income 
tax officer has no reason to believe that a refund has 
already been granted in respect of same cfividend. Of 
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course the income tax officers will have a right to be 
convinced as to the reason why the original was not 
produced. The Income Tax Manual lays down instructions 
which may with advantage be followed by persons granting 
certificates described by Sec. 20 of the Act, i.e., Managers 
or Secretaries of joint stock companies. They are as 
follows : — 

(1) The statutory forms of certificate of deduction of income- 
tax prescribed by rule 14 of the Indian Income-tax Rules should 
invariably be used. 

(2) Either (a) the certificate should be printed on the same 
sheet of paper as the actual warrant with a line of perforation to 
permit of its being detached or (6) the dividend warrants should 
be machine-numbered while every certificate relating to a 
particular dividend should be given the same number as the 
corresponding warrant. There are cases in which Banks collect 
dividends on behalf of their constituents and companies send the 
banks consolidated dividend warrants in payment of all the 
dividends due in respect of the block of shares for which the 
bank is acting and at the same time send separate certificates for the 
shareholders by whom the shares are owned. In such a case if 
certificates are issued to a bank for say twenty constituents relating 
to dividend warrant No. 1, the certificates should be numbered by 
hand 1|1 1|2, 1|3 to 1|20. 

(3) The practice adopted by certain companies of either 
attaching red slips to the certificates drawing the attention of 
recipients to the need for their careful preserv'ation for a year 
or two or of printing this caution in red ink on the face of the 
certificate may be generally followed. 

(4) A note should be printed on the certificate to the effect 
that shareholders may claim refund of tax under Sec. 48 (1) of 
the act in respect of their dividends if their personal rate of tax 
is less than the maximum rate. 

In case of joint stock companies in coimection with 
refunds on the dividend paid, various points have to be 
considered by the income tax officer. The dividend may 
have been paid by the company, a substantial portion of 
whose income is known to be derived from tax-free securi- 
ties and thus the company is required to certify, in a 
statutory form prescribed in Rule 14, as to what percentage 
of its income in a given year has actually pmd tax or is 
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liable to pay tax. When a shareholder receives a divideiwi 
from a company which derives a substantial portion 

of its income from tax-free securities, the shareholder 
should only be allowed a refund, under Sec. 48, in respect 
of a proportion of its dividend corresponding to the 

proportion of the company’s income that is subject to 
taxes. This means that supposing a company has made 
a profit of Rs. 5 lacs, which would enable it to pay a 
dividend of 5%. It however adds to this five Islcs 
other five lacs which it has derived through its 

investments in securities which are free from income 
tax. Thus by the combination of these two five 
lacs from two different sources the company is able 

to pay a dividend of 10 per cent. When the 
shareholder claims a refund on account of income tax 
paid by the company and the company having paid 
income tax on only half the amount of his dividend, i,e., 
50 per cent, of his dividend amount, the refund could only 
be claimed in connection with this 50 per cent, on which 
actual income tax was paid by the company. 

“ When the amount distributed by a company as dividends 
exceeds the total income, profits or gains, as calculated for income- 
tax purposes of the company in the year in question, taxed and 
un taxed, which includes cases where there is no income, profits or 
gains, or a loss (for example where net receipts from non-tax-free 
sources are wiped out or exceeded by the depreciation allowance) 
the refunds to shareholders should be calculated with reference to 
the proportion borne by the tax-free income to the total amount 
distributed less the tax-free income. 

''Application for refund under the provisions of Rule ^ 
should, in case where the applicant is resident in British India, 
be made to the Income-tax Officer of the district in which the 

applicant is chargeable directly to income-tax or, where he is 

not chargeable directly to income-tax, to the Income-tax Officer 
of the district in which he ordinarily resides and &ich Income-tax 
Officers are required to give the refunds. In cases where the 
applicant is r^ident outside British India, the application ^ould 

be made to the Income-tax Officer, Non-Residents Refund Circle, 

Bombay. The Income-tax Officer will, however, allow a claimimt 
#ho reside in an Indian State, the option of reiving 

the refund through the Politi<^ Officer in that State, that h 
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to say, the refuiid voucher that will be issued by the Income-tax 
Officer will be made payable, if the person applying for the refund 
so desire, at the Political Treasury of the Government of India 
in the particular Indian State or if there is no tresiaury under the 
control of the Political Officer, at the prescribed British Indian 
Treasury." 

COMPUTATION OF INCOME, PROFITS 
AND GAINS 

The principle on which income-tax is charged on the 
earnings, of a company, in common with other under- 
takings, is on the income of a fixed period and if the 
company exhibits losses for a particular period, the tax 
on that period is not payable for the loss is not allowed 
to be carried over to the next period to be deducted from 
profits, if any, for the next period. The scale of taxa- 
tion is not laid down by the Income Tax Act itself but 
is fixed yearly at the beginning of each financial year 
through the Finance Act in which the details as to the 
scale are published. 

The principle on which taxation is now levied is that 
the tax is collected in arrear. Thus as soon as the 
financial year begins the tax is levied at the scale fixed 
for taxation by the Finance Act of that year on the 
incomes, profits or gains made on the previous year. The 
previous year according to the modem position need not 
necessarily be made up of 12 months. Under Sec. 2 (11) 
of the Act the previous year may mean 12 months ending 
on Slst day of March next preceding the year for which 
the assessment is to be made, or, if the accounts of the 
assessee have been made up to a date within 12 months 
in respect of a year ending on any date other than the 
said Slst day of March, then the option is left to the 
assessee to make up his accounts up to the date on which 
he closes his accounts usually. Here of course the con- 
dition is that once an option is exercised as to the 
closing of accounts at the end of a certain period the 
preparation of the statement should not vary again and 
ttie assessee cannot exercise any option for fixing his 
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accounting period to any other date except with the 
consent of the income-tax officer and upon such condition 
as he may think fit. It will be thus seen that the 
assessee may choose for himself as to whether he will 
close his accounts every year at the end of the Govern- 
ment year, Slst of March, or at any other date. This 
regulation now makes it possible for different castes who 
close their accounts in their year applying to their religion 
or caste and who do not work according to the ordinary 
calendar year to prepare accounts on their own calendar. 
The commercial year thus may consist of more or less than 
12 months provided that new commercial year may extend 
to less than 11 or more than 13 calendar months in any one 
year. The assessment is of course made in respect of all 
income, profits and gains. In case of new businesses the 
profits of the previous year to be assessed need not neces- 
sarily be the profits of the whole year, i.e., 12 months, but 
in case the business starts say on the 1st of June and the 
accounts are closed on the 31st March in the next year, 
the assessment would be made on the 9 months ending on 
31st March of that year. 

In case of Joint Stock Companies the Christian calen- 
dar year is usually followed and the company closes its 
accounts usually on the 31st December every year and 
thus the tax payable by the company for the Government 
year 1934-35 will be assessed on the profits of the com- 
pany for the year ending December 1934. If a company 
however closes its year of account on 30th June, then it 
will be assessed for the Government year 1934-35 on the 
income earned during the year ending 30th June, 1933. 
This is because this date falls within the Government year 
1933-34. The exact language of Sec. 2 (11) and Sec. 3 of 
the Indian Income Tax Act which governs these rules arc 
as follows : — 

Sec. nil). “Previous year” means 
(a) the twelve months ending on the 31st day of March 
next preceding the year for which the assessment is to 
be made, or, if the accounts of the asses^e have been 
made up to a date within the said twelve months in 
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respect of a year ending on any date other than the 
said 31st day of March, then at the option of the 
assessee the year ending on the day to which his 
accounts have so been made up : 

Pirovided that, if this option has once been exercised by the 
assessee, it shall not again be exercised so as to vary 
the meaning of the expression previous year ” as then 
applicable to such assessee except with the consent of 
the Income-tax Officer and upon such conditions as 
he may think fit : or 

(h) in the case of any person, business or company, or class 
of person, business or company, such period as may 
be determined by the Central Board of Revenue or 
by such authority as the board may authorise m 
this behalf. 

Sec. S. Where any Act of the Indian Legislature enacts that 
income-tax shall be charged for any year at any rate 
or rates applicable to the total income of an assessee,. 
tax at the rate or those rates shall be charged for that 
year in accordance with and subject to the provisions 
of this Act in respect of all income, profits and gains 
of the previous year of every individual, Hindu 
undivided family, company, firm and other associations 
of individuals. 

The profits of a company may be made out of its 
(1) business or out of its (2) property or (3) investments 
or (4) other sources. We shall now deal with each class 
separately. 

In connection with this Sec. 10 of the I. T. Act is 
rather important. It runs as follows : — 

Sec. lOil) The tax shall be payable by an assessee, under 
the head ‘‘business,” in respect of the profits or gains 
of any business carried on by him. 

(2) Such profits or gains shall be computed after making 
the following allowances, namely : — 

(i) Any rent paid for the premises in which such 
business is carried on provided that, when any 
substantial part of the premises is used as a 
dwelling-house by the assesi^, the aUowMice 
imder this clause shall be 'Such sum as the 
Income-tax Officer may determine having regard 
to proporUmud isk> used; 

(u) in respect of repairs, where the assessee is the 



INCOME TAX AS APPLICABLE TO JOINT STOCK COMPANI]^ 1067 


tenant only of the premises, and has undertaken 
to bear the cost of such repairs, the amount 
paid on acdount thereof, provided that, if any 
substantial part of the premises is used by the 
assessee as a dwelling-house, a proportional part 
only of such amount shall be allowed; 

(m) in respect of capital borrowed for the purposes 
of the business, where the payment of interest 
thereon is not in any way dependent on the 
earning of profits, the amount of the interest 
paid ; 

Explanation : — Recurring subscriptions paid periodi- 
cally by shareholders or subscribers in such 
mutual benefit societies as may be prescribed, 
shall be deemed to be capital borrowed within 
the meaning of this clause; 

{iv) in respect of insurance against risk of damage 
or destruction of buildings, machinery, plant, 
furniture, stocks or stores used for the purposes 
of the business, the amount of any premium 
paid ; 

(u) in respect of current repairs to such buildings, 
machinery, plant, or furniture, the amount paid 
on account thereof ; 

ivi) in respect of depreciation of such buildings, 
machinery, plant, or furniture being the property 
of the assessee, a sum equivalent to such per- 
centage on the original cost thereof to the 
assessee as may in any case or class of cases be 
prescribed ; 

Provided that 

(a) the prescribed particulars have 'been duly 
fumishe<l : 

(h) where full effect cannot be given to any such 
allowance in any year, owing to there being 
no profits or gains chargeable for that year, 
or owing to the profits or gains chargeable 
being less than the allowsmce, the allowsmce 
or part of the allowance to which effect has 
not been given, as the case may be added 
to the amount of the allowance for depreda- 
tion for the following year and deemed to be 
part of that allowance, or, if there is no such 
allowance for that year, be deemed to be 
allowance for that year, and so on for sim* 
ceeding years : 
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and 

(c) the aggregate of all such allowances made 
under this Act or any Act repealed hereby, 
or under the Indian Income-tax Act, 1886, 
shall, in no case, exceed the original cost to 
the assessee of the buildings, machinery, 
plant, or furniture, as the case may be; 

(viz) in respect of any machinery or plant which, in 
consequence of its having become obsolete, has 
been sold or discarded the difference between the 
original cost to the assessee of the machinery 
or plant as reduced by the aggregate of the 
allowances made in respect of depreciation under 
clause (vi), or any Act repealed hereby, or the 
Indian Income-t£oc Act, 1886 and the amount for 
which the machinery or plant is actually sold, 
or its scrap value; 

(vzia) in respect of animals which have been used for 
purposes of the business otherwise than as stock- 
in-trade and have died or become permanently 
useless for such purposes, the difference between 
the original cost to the assessee of the animals 
and the amount, if any, realised in respect of 
the carcases of animals; 

(vzit) any sums paid on accoimt of land-revenue, 
local rates or municipal taxes in respect of such 
part of the premises as is used for the purposes 
of the business; 

(imza) any sum paid to an employee as bonus or 
commission for services rendered, where such 
sum would not have been payable to him as 
profits or dividend if it had not been paid as 
bonus or commission; 

Provided that the amoimt of the bonus of com- 
mi^ion is of a reasonable amount with reference 
to — 

(a) the pay of the employee and the conditions 
of his service; 

(b) the profits of the business for the year in 
question; and 

(c) the general practice in mmilar businesses; 

(ix) any expenditure (not being in the nature of 

capital expenditure) incurred solely for the 
purpose of earning such profits or gsdns; 
Provided that nothing in clause (viii) or clause («s) diall 
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be deemed to authorise the allowance of any sum paid on aoc<HUit 
of any cess, rate or tax levied on the profits or gains of any 
business or assessed at a proportion of or otherwise on the basis 
of any such profits or gains. 

(3) In sub-section (2) the word “paid” means actually paid 
or incurred according to the method of accounting upon the basis 
of which the profits or gains are computed tmder this section. 

BUSINESS PROFITS 

From the above Sec. 10 it will be noticed that the 
tax is payable under the head of business in respect of 
profits or gains on any business carried on by the asseraee. 
Business is defined by the Income Tax Act as ; — 

“ Business includes any trade, commerce, or manufacture or 
any adventure or concern in the nature of trade, commerce or 
manufacture.” 

The word business is here used in a very extended 
sense, than the word trade, though both of these words, 
in ordinary parlance happen to be synonymous {Harris 
V. Amery, (1866) 35 L. J. C. P. 89; Delasny v. Delany, 
(1885) 15 L. R. Ir. 67). 

M. R. Jessell on page 258 in &mith v. Anderson., (1880) 
15 Ch. D. defines business as used in a general sense and 
sums up to the effect that these are particular occupations 
such as agriculture, trade, mechanic, art or profession 
when used in connection with particular employments. 
Of course in income-tax according to the Act, business is 
distinguished from profession for the purposes of income- 
tax. In connection with trade, selling is the most impor- 
tant element and buying alone would not constitute trade, 
imaccompanied by selling. When a person or firm or a 
company is said to trade, it must trade with a third party 
and not with itself in order to make profits and thus in 
case of a club made up of members to whom the club 
belongs there cannot be profits in the form of surplus of 
revenue over expenditure arising from trade unless the 
club trades with outsiders, i.e., non-memb^ {United 
Service Clvb, Simla v. B., (1921) 2 Lah. 109; 1 I. T. C. 
113). The club which trades with outsiders like the Turf 
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Club is carrying on business and making profits through 
its dealings with non-members and thus falls under the 
Income Tax Act (Royal Calcutta Twrf Club v. Secretary 
of State, (1921) 48 Cal. 844). In case of mutual societies, 
generally speaking, where there are no outsiders but share- 
holders or members, who deal among themselves and not 
with outsiders, they would not be assessable for their gains 
or profits, but their investment in banks and securities 
would be assessable. The same rule would apply to all 
co-operative societies or concerns similar to them who 
confine their dealings to members only and who divide 
their surplus among members and not outsiders. This 
Rule would apply irrespective of the fact whether the 
mutual society was incorporated under the Companies Act 
or any other Act (New York Life Insurance Co. v. Styles, 
(1889) 14 A. C. 381). In this case the majority of the 
Court of Appeal decided that in case of a life insurance 
company which had no shares or shareholders and where 
the only members were the holders of participating policies, 
each of whom was entitled to a share of the assets and 
liable to all losses, that the surplus arrived at from 
premiums paid by these members after making all reserves 
for probable death-rate among members and the probable 
expenses and the other liabilities was not assessable to 
income-tax whereas that derived from investments and all 
other transactions with persons not members was assessable 
under the Income Tax Act. The principle here enunciated 
would naturally be the basic principle applicable to 
all co-operative societies and mutual trading or insurance 
associations. 

In connection with this it should be remembered that 
the old Income Tax Act only used the word “ income ” 
and that word was construed by the Courts to carry a 
very limited meaning with the result that the present 
wording has been introduced in the later acts with a view 
to bring in all incomes or gains from business, professional 
earnings or other sources. Of course in trying to arrive 
at the profits or gains of a business, the usual mercantile 
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accoimtancy system is universally followed by joint stock 
companies in common with business firms and partner- 
ships in the mercantile world, the actual receipts by income 
and actual payments towards expenditure method of 
account keeping being restricted to the accoimt keeping 
in connection with professional man’s account. In mer- 
cantile accounting system, the element of bad debt 
particularly comes in and here they are allowed to be 
deducted during the year in which the bad debt actually 
occurs, from the book profits of that year. This is because 
in mercantile system the book profits are arrived at mainly 
on the basis of sales, purchases and expenses. In case of 
sales, whether on credit or for cash, the whole amount is 
taken into account and thus the book profits include 
amounts which are not yet received from the sundry 
debtors to whom the sales were made. When however, 
during subsequent years some of these debtors fail to pay 
and their debts become bad debts, it is but natural that 
from the book profits of the year concerned at the time 
of assessment, all bad debts inciurred in the same year 
with respect to sales, either of the same year or prior 
year, must be allowed as deductions and are so allowed 
by the income tax authorities. A debt which has become 
legally irrecoverable is not conclusive evidence that it is 
actually irrecoverable or bad for the simple reason that 
among businessmen it may be still paid with do minan t 
idea of maintaining one’s credit. Thus the income tax 
authorities require to be satisfied that such a debt is 
really bad and irrecoverable before they allow same as a 
deduction. In case of a loan as distinct from the trade 
debt in connection with selling of goods, if it has become 
legally irrecoverable it is allowed to be ordinarily treated 
as actually irrecoverable. It may be however pointed out 
that the premia received by a company on issue of shares 
are capital receipts and as such they are not chargeable 
to tax. On the same footing the cost of issuing shar^ iS 
capital expenditure and cannot be allowed as deduction lor 
income-tax purposes. 
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Deductions and Allowances from Gross Profits 

Of course the principal deduction or expen<Uture in 
any business is rent paid on business premises occupied 
by the company or business. If however the premises 
are also occupied by the owner of the business or his 
officers, only that much rent which the income tax officer 
considers as having been paid in connection with business 
will be allowed as a deduction. When however the 
premises are owned by the company itself, no allowance 
on account of rent is permissible because here the owner 
is not liable to pay tax on the annual value of these 
premises as provided for mider Sec. 9. Here however the 
assessee is allowed a deduction for the amount spent on 
repairs each year on the portion of the premises used for 
the purposes of the business under Sec. 10 (2) (v) and 
where he is the tenant of the premises he is under 
Sec. 10 (2) (ii) allowed the amount expended by him on 
repairs if his lease require him to execute the repair. 
Where the premises are used partly for business and partly 
for residence the proportionate expenditure on repairs is 
permitted. 

With respect to capital which is borrowed for the 
purpose of the business the amount of interest payable 
on it will be allowed provided the payment of such interest 
is not in any way dependent on the earnings of profit. 
Here it should be remembered that a loan can be borrowed 
on the ground of paying a fixed interest whether the 
borrower makes a profit or not and also arrangements are 
made with the lender to the effect that in lieu of interest 
he receives a share of profit when made and that in case 
there are no profits nothing is paid. In the last case no 
allowance is made. A company is entitled to allowance 
on interest paid by it on its debentures. 

If the property of the company is insured against 
risk of damage or destruction of buildings, machinery, 
plants, furniture, stocks or stores used for the purpose 
of business, the amount of the premium pud is allowed 
in deduction. This means insurance for the bmefit of 
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the business whose profits or gains are being calculated 
for the purposes of the tax. If however sums are not 
actually spent on premium, but are merely set aside by 
a company as an insurance fund, it becomes a sort of 
reserve and no allowance or deduction is given in respect 
of such reserves. The Act does not contemplate the 
deduction of premium on account of insurance against the 
losses of profit but the Income Tax Manual, 5th Edition, 
page 183, para 45, lays down as imder : — 

“ If, however, the owner of a business elects to claim any 
such allowance, he should signify his intention to the Income-tax 
Officer — and if he makes a declaration in writing, undertaking 
generally to pay the tax on any amounts recovered from an Insur- 
ance Company under any such policy or policies, the allowance 
will be granted in respect of the premia for any such policies that 
he may have taken out not more than a month before the date of 
such declaration or that he may take out subsequent thereto. 
Where no allowance is asked or allowed in respect of such policy, 
any sums received from the Insurance Company on account of 
the, policy will not be liable to tax.” 

The expenditure with respect to current repairs to 
buildings, machinery, plant or furniture is allowed. 

Besides this, depreciation of buildings, machinery, 
plants or furniture which is the property of the company 
which is assessed is also allowed according to the percent- 
age laid down by the Income Tax Authorities on the 
original cost thereof. A regular table is laid doym in the 
Income Tax rules with respect to these machineries, etc., 
which are as follows : — 

Rule 8. An allowance under Sec. 10 (i) (vi) of the Act in 
respect of depreciation of buildings, machinery, plant or furniture 
shall be made in accordance with the following statement : — 


68 
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Class of buildings, machinery, plant 
or furniture. 


Rate. 


1. Buildings — 

(1) First class substantial build- 
ings of selected materials . . 

(2) Buildings of less substantial 
construction 

(3) Purely temporary erections 
such as wooden structures 


Percent- 
age on 
prime 
cost. 


2i 

5 

10 


Remarks. 


Double these 
rates may be 
allowed for build- 
ings used in indus- 
tries which cause 
special deteriora^ 
tion such as che- 
mical works, soap 
and candle works, 
paper mills, and 
tanneries. 


2, Machinery, Plant or Furniture — 
General Rate 


Special rates are sanctioned as 
under in the following cases : — 

A. Plant and machinery used in 

(1) Flour Mills, Rice Mills, 
Sugar Works, Distilleries, Ice 
Factories, Aerating Gas 
Factories, Match Factories . . 

(2) Paper Mills, Ship Building 
and Engineering Works, Iron 
and Brass Foundaries, Alu- 
minium Factories, Electrical 
Engineering Works, Motor 
Car Repairing Works, Galva- 
nizing Works, Patent Stone 
Works, Oil Extraction Fac- 
tories, Chemical Works, Soap 
and Candle Works, Lime 
Works, Saw Mills, Dyeing 
and Bleaching Works, 
Cement Works using rotary 
kilns, Rod Mills 


The special 
rates for electrical 
machinery speci- 
fied hereinafter 
may be adopted, 
at the option of 
the aseessee for 
that portion ct 
the machinery. 


6i 
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Class of buildings, machinery, plant 
or furniture. 

1 

[ 

Rate. 

1 

Remarks. 

* 

(3) Brick manufacture, tile- 
making industry, the manu- 
facture of (o) vegetable 
ghee, (6) optical instruments, 
(c) coke and (d) concrete 
pipes, glass factories, Tele- 
phone Companies, Mines 
and Quarries, Wire and Nail 

Percent- 
age on 
prime 
cost. 

! 

1 

making Mills 

10 

i 

! 


B. Furniture and Plant in hotels 
and boarding houses 


71 1 


C.(l) Comptometers, Typewriters, 
Tube-well boring plant, con- 
crete pile driving macMnes 

(2) Sewing and knitting machines 
employed in hosiery facto- 
ries 

(3) Sewing machines for canvas 
or leather 

(4) Motor cars used solely for 
the purpose of business 

(5) Indigenous sugar-cane crush- 
ers (Kohlus or Belans) 

(6) Moulds used in the manu- 
facture of concrete pipes .. 

(7) Motor taxies, motor lorries 
and motor buses 

(8) Ropeway ropes and trestle 
sheaves and connected parts 


10 

10 

121 

15 

15 

16 
20 
25 


D, Ropeway structures — 

(1) Trestle and station steel 
work 

(2) Driving and tension gearing 

(3) Carriers 


5 

71 

10 


E. Salt Works — 

(1) Machinery, plant locomo- 
tives, wagons and rolling 
stock 

(2) Tu^, barj^es, motor laxmches 
and floatmg plant 

(3) General plant and machinery 
used in engineering shops . . 


10 

71 

71 
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Class of buildings, machinery, plant 
or furniture. 

Rate. 

Remarks. 

(4) Reservoirs, condensers, salt 
pans, delivery channels and 
piers, if constructed of 
masonry, concrete cement, 

Percent- 
age on 

I prime 
cost. 


asphalt or similar materials 

Note Repairs to earth works of 

the same kind will be 

allowed as revenue expen- 

diture. 

(5) Piers, queys and jetties con- 

structed entirely or mainly 

5 


of steel 

(6) Piers, quays and jetties con- ; 
structed entirely or mainly 

5 


of wood . . . . 

(7) Pipe lines for conveying 
brine if constructed of 
masonry, concrete, cement, 

10 


asphalt or similar materials 

3. Electrical Machinery — i 

10 

1 

! 

(а) Batteries 

(б) Other electrical machinery, 
including electrical genera- : 
tors, motors, (other than ^ 
tramway motors) , switch- ’ 
gear and instruments trans- 
formers and other stationery j 
plant and wiring and fittings 1 
of electric light and fan i 

15 

i 

I 

i 

installations 

(c) Underground cables and 

7J 


wires 

6 


id) Overhead cables and wires . . 
(e) X-Ray and Electro-Tliera- 
peutic apparatus and acces- 

2} 


sories thereto 

(/) Silk manufacturing, Weaving 
Machinery worked by elec- 
^c motors including wind- 
ing machines, twisting 
frames, doubling machine, 
pirn winding machine, warp- 
ing machine, looms, 

20 
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i 

Clam of buildings, machinery, plant 
or furniture. 

Rate. 

Rmarks. 

stentering machine and 

Percent- 
age on 
prime 
coet. 


hydro-extractor 

71 1 


(q) Air-conditioning machinery 
(k) Machinery used in the pro- 
duction of cinematograph 
films, namely : — 

Recording equipment, Re- 
producing equipment. 

Developing machines, Print- 
i n g machines, Editing 
machines, Synchronisers and 

7J 1 


i 

1 

1 


Studio lights 

15 



4. Hydro-Electric Concerns — 


Hydraulic Works, pipe lines, 
sluices, and all other items not 
otherwise provided for in this 


statement 

. . 

2i 

5. Electric 
Way— 

Tramways — Perm anent 


(a) Not 

exceeding 50,000 car 


miles 

per mile of track per 


^num . . 

6i 


(b) Exceeding 50,000 and not 
j exceeding 75,000 car miles per 


mile of track per annum 7i 

(c) Exceeding 75,000 and not 
exceeding 125,000 car miles 

per mile of track per annum 

Si 


Cara — car tracks, car bodies. 

electrical equipment and motors 

7 


General plant, machinery and 

tools . . . . 

5 


6. Mineral Oil Concerns— 

A. Refineries — 

i 


(1) Boilers . . 

10 


(2) Prime movers ; 

5 


(3) Proc^ plant . * 

10 i 


JB. Field operations— 

1 


(1) filers 

10 


(2) Prime movers .. 

5 


(8) Process plant 

71 , 
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Class of buildings^ machinery, plant 
or furniture. 

Rate. 

Remarks. 


Percent- 
age on 
prime 
cost. 


Except for the following items — 



(1) Below ground 

100 


(2) Above ground — 

(a) Portable boilers, drilling j 
tools, wellhead tank, i 



rigs, etc. . . . . ' 

25 


(b) Storage tanks 

10 j 


(c) Pipe lines — 



(i) Fixed boilers 

10 1 


(tt) Prime movers 

7i i 


(in) Pipe line . . ; 

10 


7. Ships— 

(1) Ocean— 



(a) Steam . . . . ’ 

5 


(h) Sail or tug . . 

4 


(2) Inland — 

(a) Steamers (over 120 ft. 

in length) 

5 


ib) Steamers including cargo 
launches (120 ft. in 

length and under) 

6 


(c) Tug boats . , 

71 


(d) Iron or steel flats for 

cargo, etc. . . . . 

5 


(e) Wooden caivo boats up ! 

to 50 tons capacity 

1 10 i 


(/) Wooden cargo boats 

71 i 


over 50 tons capacity . . 


(g) Motor laimches 

(h) Speed boats* 

1 10 i 

♦ “ Speed Boats 


means a motor 

• 

‘ 1 
1 

1 

i 

1 

driven boat with 
a high sf^ed in- 
temal combustion 
engine capable of 
propelling the 
board at a speed 
exceeding 15 miles 
per hour in still 
water and so de- 


1 

signed that when 


! 

running at speed 
it will plane, t.e.,. 



its bow will rise- 


j 

from the water. 
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Class of buildings, machinery, plant 
or furniture. 

Rate. 

1 

Remarks. 

8. Mines and Quarries — 

(1) Railway sidings* excluding 
rails 

Percent- 
age on 
prime 
cost. 

5 

*D e p r e - 
ciation on rails 

(2) Shafts 

5 

used for tramways 

(3) Inclines* 

5 

and sidings, and 

(4) Tramways on the surface* 
(excluding rails) 

10 

in inclines where 
the rails are the 

i 

1 

i 

! 

9. Aeroplanes — 

! 

i 

property of the 
assessee, is allow- 
ed at 10 per cent, 
under item 2 
above (plant used 
in connection with 
Mines and Quar- 
ries) in addition to 
any depreciation 
allowance on the 
cost of construct- 
ing the tramways 
sidings or inclines. 

(1) Aircraft 

(2) Aero-engines 

(3) Aenal photographic 

apparatus 

; 25 

33i 

1 20 



Rule 8 A. Allowances under Sec. 11(P) (it) of the Act in 
resect of depreciation of buildings, machinery, plant or furniture 
shall be in accordance with the rates pr^cribed in the ^tement 
attached to Rule 8; and in respect of apparatus, appliances of 
other capital assets not covered by that statement, the allowance 
shall be at the rate of 5 per cent, per annum on the prime cost. 

I, declare that to the best of my information and 

belief the buildings, machinery, plant and furniture described in 

column 1 of the above statement were the property of 

during the year ended and that the particulars entered 

in the statement are correct and complete. 

Place Signature 

Date Designation 
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In connection with the above table it should be 
noted that no allowance can be claimed on account of 
depreciation, e.g., of any portion of a building which is 
used as a residence by the assessee and that building 
should be the property of the assessee and that no 
allowance will be given if they are leased from others. 
If however the buildings belong to the owner of a business 
and are used for the purposes of housing employees they 
are treated as buildings for the purposes of business in 
case the owner charges no rent. In a Madras High Court 
case, viz., Commissioner oj Income Tax, Madras v. Messrs. 
Massey & Co. Ltd., (1929) Mad. 453 ; 56 M. L. J. 461; 
3 I. T. C. 302 it is ruled that a successor to a business has 
a right to carry forward for the purposes of assessment 
the imexhausted depreciation allowance in respect of the 
buildings, machinery, plants, etc., due to its predecessors 
in the year previous to the succession. We have also 
seen that depreciation is calculated in case of machinery 
on the “ original cost.” This ori^nal cost includes cost 
of freight, pay of engineer and staff who erect the 
machine and put it in working order as well as of cost 
of experiments to test same in addition to the cost of 
machinery and thus on this total cost the percentage 
of depreciation would be calculated and allowed. It 
happens that there are no profits on which the depre- 
ciation charged could be deducted for the current year 
in which case the said depreciation charged will be 
allowed to be carried forward to be taken during any 
subsequent year into, the account of profits in addition 
to the current year’s depreciation. If the assessee or 
company owns more than one business the allowance in 
connection with depreciation of one business where there 
are no profits and which cannot be set off against them 
may be deducted and set off, if possible, against the 
profits of the same year on any other business or 
business owned by the assessee. When the deprecia- 
tion of furniture is allowed the cost of replacement is 
not allowed. 
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Depreciation on Shares and Securities 

In connection with shares and securities held by tiie 
business as part of the company’s capital, any deprecia- 
tion or appreciation in their market value is outside the 
scope of the Income Tax Act. Thus when the value of 
securities held as a reserve fund of a bank or other 
company, rise and are realised, the transaction is a capital 
transaction and no account is taken for income tax purposes 
of any profits or losses resulting from the same. If 
however where a company habitually uses part of its 
reserves in purchase and sale of securities with a view to 
obtaining profits on them and the subsequent inv^tment 
of the proceeds, the company is carrying on trade for the 
purpose of obtaining profit in security and is thus liable 
to tax on such profits and thus the profits or loss^ will 
be taken into account in determining the assessable income. 

Obsolati<m allowance on Machinery 

Besides the above in case of assets such as machinery 
or plants when they become obsolete, an obsolation allow- 
ance is given, but in case such machinery or plant is 
sold for reasons other than obsolation, no allowance is 
of course given. The calculation of allowance of 
obsolation is made on the original cost to the owner and 
the allowances on the footing of the amount on such 
original cost to the owner as reduced by the depreciation 
allowance imder Sec. 10 (2) (vi) and the amount for which 
the machine is actually sold or its scrap value. The 
Income Tax Manual on page 187, para 47 gives an example 
to illustrate this rule to the effect that : — • 

“ For example a machine costing Rs. 10,000 on which a 
depreciation allowance of 10 per cent, of the original cost is 
admissible is sold after 5 years for Rs^ 2,000. The original owner 
gets Rs. 5,000 for depreciation and nothing for obsolescence as 
the machine is not scrapped or sold on account of obsolesceace. 
The second owner gets also an allowance at the rate of 10 per 
cent, and as the cost of the machine to him was Rs. 2jOOO, hii 
antiiiftl allowance is Rs. 200. If owing to its becoming out of 
date the machine is scrapp^ as useless siter three y^us, that 
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iQ the year in which it is so scrapped the second owner can claim 
Rs. 1,400 for obsolescence. No allowance for obsolescence is- 
obviously permissible if the machine lasts 10 years or more with 
any one owner. This will apply also where, the “ second owner " 
is not merely a purchaser but a “ successor ” to the business of his 
predecessor to which the machine originally belonged. 

Live Stock 

Allowance is also given in respect of live-stock 
belonging to the company’s business, that has died or 
become permanently useless to the assessee whether such 
live stocks are replaced or not. 

Local Rates, &c. 

On the same footing allowances are made for sums 
paid on account of land revenue, local rates or municipal 
taxes with respect to the business or premises used for 
the purposes of business. The local rate of tax which- 
is payable irrespective of whether the profits are made 
or not are treated as expenditure incurred solely for the 
purpose of earning profits or gains and no allowance is 
given on account of any other rates or taxes whatsoever. 

Bonus to employees 

Expenditure by way of amount paid to employees as 
bonus or commission for services rendered are allowed 
provided that the amount so paid is reasonable with 
reference to his pay and conditions of service, the profits of 
business for the year in question and the general practice 
in similar business. 

Other expenses 

There is also a general sub-clause to Sec. 10 providing 
for any expenditure which is not in the nature of capital 
expenditure and which is incurred solely for the purpose 
of earning such profits or gains. This means miscellaneous 
business expenses and deductions. We have already dealt 
with bad debts in this connection. Under these deductions 
reserve for bad debts or provident fund or other funds 
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are not allowed as deductions, neither are eiqienditures ini 
the nature of charity or present or in the nature of capital 
cost of additions, alterations, extensions or improvements 
of any of the assets of the business nor sums paid om 
account of income tax or super-tax in India or elsewhere 
or any tax levied by any authority other than land revenue, 
local rates or municipal taxes in respect of the portion of' 
the premises which is used for the purposes of business. 
Losses sustained in former years are also not allowed, 
nor are the losses recoverable vmder an insurance or a 
contract of indemnity. In case of depreciations of assets 
also only those depreciations which are allowed under 
Sec. 10 (2) (vi) are allowed. No expenditure generally 
speaking of any kind which is not incurred solely for the 
purpose of earning profits is allowed. 

Unrecoverable loans 

In case of bankers and finance societies carrying’ 
on money lending business, loans which cannot be 
recovered should be deducted from the assessed profits - 
of such business at the time when such loans can be- 
definitely proved to be irrecoverable. In this cotmection- 
the example cited and the instructions laid down in para 
41, page 180 of the Income Tax Manual are as follows : — 

** For example^ if a banker has lent out 5 lakhs of rupees 
and received Rs. 50,000 as interest but has during the same year 
lost an irrecoverable loan of Rs. 25,000, he should be as^ssed on 
Rs. 25,000. Similarly, if the same banker receiving Rs. 50,000 as 
interest on lus loans suffers a loss of an irrecoverable loan amounting 
to one lakh during the same year, the income to be assessed to* 
income-tax from the money-lending business in that year will 
be nil. These examples will apply whether the a^e^ee had 
previously been assesi^ to income-tax or not. 

This instruction will also apply to the assessment of other^ 
traders, where loans have been made in connection with 
business and in which the loans are of the nature of the busing- 
and the lo^ is a true trading loss. 

The irrecoverable loans in the ^nse referred to in this p&m*- 
graph are sometime confused with the ^^bad debts’* des^&edl 
m paragraph 37, but they are of a totally different nature. Moneys 
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(lent out on interest is the stock-in-trade of a money-lender or 
'banker and the loss of such stock-in-trade can clearly be reganled 
as a trading loss like the loss of the stock-in-trade of any other 
"trader where the loss is not covered by insurance. In settling claims 
•of this nature the question has always to be considered whether 
money-lending is, or is not, a part of the business of the trader 
>in question. The investment of savings or occasional loans made 
to acquaintances cannot be considered to be loans made in the 
•course of trading.” 

In connection with bad debts we have to see that 
-company let out a factory or mill to other persons who 
worked it. It was held that the assessee used the factory 
for the purpose of business, not of working it but of 
leasing it and therefore the deduction for depreciation was 
allowed (In Commissioner of Income Tax v. Mangalagiri 
Shree Uma Maheswara Gin and Rice Factory, (1926) 
.50 Mad. 529; 2 7. T. C. 251). 

BAD DEBTS 

In connection with bad debts we have to seen that 
■whether a debt is bad is a question of fact. In a latest 
Privy Council case, viz., the Commissioner of Income 
Tax, Central Provinces v. Sir S. M. Chitnavis, (1932) Bom. 
L. R. 1071, the question came up and it was decided that 
whether a debt is a bad debt, and, if so at what point of 
time it became a bad debt, the questions of fact to be 
•determined in the event of dispute, is not by the ipse dixit 
of the assessee or by the exercise of any so-called option 
•on his part, but by an appropriate tribunal upon the 
-consideration of all relevant and admissible evidence. It 
was also laid down here that though bad debts are 
necessarily deductible while assessing to income tax the 
amoimts of profits and gains, they must be bad debts 
incurred in that particular year, because for the 
purpose of computing yearly profits or gains each 
;year is a separate self-contained period of time 
incurred to which profits earned or losses sustained 
before the commencement of the year are irrele- 
want. It has also been held that bad debts ou^t 
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to be written off within a reasonable time and that it is 
not for the assessee to determine when he should write 
off bad debt {The Commissioner oj Income Tax v. 
VaUabhdas Murlidhar, (1930) 32 Bom. L. R. 309, see also- 
in re. Bishnu Priya Chowdhurani, (1923) 50 Cal. 907).. 
There are cases where the assessee keeps regulas suspense 
accounts for interest on bad and doubtful debts which if' 
genuine cases in the opinion of the commissioner of income 
tax, the said officer does not insist on such interest being 
reckoned in taxable profits till the same was actually 
realised or otherwise adjusted. 

Depreciation of Machinery 

We have already seen above the rules of income tax 
practice as to allowance for depreciation of machinery. 
In a Bombay case it was held that a company while 
making its returns for the year 1922-23 on the basis of' 
its income, profits and gains for the year ending June 30, 
1921 were entitled to deduct an allowance for obsolescence 
as provided for in Sec. 10 (2) (vii) of the Indian Income 
Tax Act, 1922 [In re. Raja Goculdas Mills Ltd., 
(1924) 26 Bom. L. R. 312). Where the business of a 
company is taken over by another person or company 
and the question of depreciation on building, machinery, 
plant or furniture so taken over arises under Sec. 10* 
(2) (vi) of the Indian Income Tax Act of 1922, the same 
has to be calculated on the original cost thereof to the 
assessee. Here the assessee would naturally be the person- 
who has taken over the business and therefore the 
depreciation allowance under the above section would be- 
calculated on the original case to the assessee who buys 
over and not to that of the previous owner from whom- 
the assessee had purchased the business {The Commissionet 
of Income Tax, Bombay v. Saraspwr MtUe Co. Ltdl. 
Ahmedabad, (1^2) 56 Bom. 129). 

Again the practice in connection with depteoia%| 
on machinery is that the ori^al block of machinery and 
each block constituted by the year's ad^tta^are traated* 
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as separate units on which depreciation should run 
independently, so that, each block would in course of time 
be eliminated one after the other as soon as its full value 
is written off. The depreciation is only allowed on 
machinery actually used in the business by the assesses 
company^and not on one which is let or hired by it. This 
rule however does not apply to obsolescence and the 
allowance for this is made. 

OBSERVATIONS ON EXPENSES 

In connection with expenditure, as we have already 
seen, the principle involved is that before this expense 
can be claimed as a deduction it should be shown that 
the same was incurred for the purpose of earning profits. 
The expenses should be, of course, what are known as 
revenue expenses, as different from capital expense. 
Capital expenses are expenses which add to the assets, 
whereas revenue expenses are for the purpose of profits. 
The purchase of building or addition of a wing to it, or 
purchase and erection of machinery for the purpose of 
working same would be the instances of capital expenditure. 
In Ammonia Soda Co. v. Chamberlain, (1918) 1 Ch. D. 
266 Svrinfen Eadly, L. J. has distinguished fixed capital 
from circulating capital. In this case his Lordship says 
that 


“ The distinction between “ fixed ” capital and “ circulating ” 
capital is not to be found in any of the Companies Acts; it appears 
to have first found its way into the Law Reports in Lee v. Neuchalel 
Asphalte Co., (1889) 41 Ch. D. 1, where Lindley, L. J., in his 
judgment adopted the expression which had been used by Sir 
Horace Davey in argument, derived from writers on political 
economy. It is necessary to consider the sense in which the ex- 
pressions “fixed capital” and “circulating capital” were used in 
that case and in Vemer’a Case, (1894), 2 Ch. 239. What is fixed 
capital? That which a company retains in the shape of assets 
upon which the subscribed capital has been expended, and whidi 
assets, either themselves produce income, independent of any further 
action by the company, or being retained by the company, are made 
use of to produce income or gain profits. A trust company formed to 
acquire and hold stocks, shares and securities, and, from time to 
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time, to divide the dividends and income arismg th^drom, is lii* 
instuit^ df the fmmer. A manufacturing company lusquirkii^ of 
er^ting works with machinery and plant is an instance of ^ 
latter. In these cases the capital is fixed in the sense of bmng 
invested in assets intended to be retained by the company more 
or less permanently and used in producing an income. What hi 
circulating capital ? It is a portion of the subscribed capital of the 
company intended to be by being temporarily part^ 

and circulated in business, in the form of money, goods or other 
assets, and which, or the proceeds of which are intended to return 
to the company with an increment, and are intended to be used 
again and again, and to always return with some accretion. Thus 
the capital with which a trader buys goods circulates; he parts with 
it, and with the goods bought by it, intending to receive it back 
again with profit arising from the resale of the goods. A banker 
lending money to a customer parts with his money, and thus 
circulates it, hoping and intending to receive it back with interest. 
He retains, more or less permanently, bank premises in which the 
money invested become fixed capital. It must not however, be 
assumed that the division into which capital thus falls is permanent. 
The language is merely used to describe the purpose to which it 
is for the time being appropriated. Thus purpose may be changed 
as often as considered desirable, and as the constitution of the bank 
may allow. Thus bank premises may be sold, and con verily the 
money used as circulating capital may be expended in acquiring 
bank premises. The forms “ fixed and “ circulating ” are merely 
terms convenient for describing the purpose to which the capital 
is, for the time being, devoted when considering its position in 
respect to the profits available for dividend. Thus where circulating 
capital is expended in buying goods which are sold at a profit, ot 
in bu3ring raw materials from which goods are manufactured and 
sold at a profit, the amount so expended must be charged against, 
or deducted from receipts, before the amount of any profits can 
be arrived at. This is quite a truism, but it is nece^ry to bw 
it in mind when you are considering what part of current receipts 
Are available for division as profit." 

Thus expenses of litigation in Secretary, Board of 
Revenue v. B. Murdswami Chetty, (1924) 47 Mad. 65$ 
were held to be not chargeable against revenue, thou^ 
they were incurred for protecting profits from income tast 
Assessment, for the simple reason that they were i^t 
incurred solely for the earning of profits. Thus it is prscf 
tically speaking a question of fact as to host far a i»r^| 
cular . exp(Miditure ccm be allocated to capital or 
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and how far it could be claimed as an expenditure which 
is necessary for earning the profits. Embezzlement through 
or by the carelessness of an employee in course of 
business is allowed as a deduction, but not money lost 
through the person responsible for the business. 

Underwriting Expenses, that is commission paid for 
underwriting shares issued by a new company or new 
shares issued by the old is not allowed to be deducted 
as an expenditure for the purpose of business for the 
purpose of income tax assessment (In re. Tata Iron <fc 
Steel Co., Ltd., (1921) 23 Bom. L. R. 576). This is again 
on the same footing as we have seen above, viz., that it 
does not relate to expenditure incurred solely for the purpose 
of earning profits, viz., profits derived by the business 
carried on by the company. Here the expenditure was 
declared to be in the nature of capital expenditure. His 
Lordship cited two cases which must be considered of 
importance in connection with this question, xnz., Texas 
Land and Mortgage Co. v. William Holtham, (1894) 63 
L. J. Q. B. 496 & The Royal Insurance Co. v. Watson, 
(1897) A. C. 1. 

Insurance Elxpenses 

In connection with this the usual practice of income 
tax authorities happens to be that under Sec. 10 (2) (iv) 
allowances are restricted to insurance policies taken out 
against the risk of damage or destruction of buildings, 
machinery, plant, furniture, stocks or stores used for the 
purposes of business of which the profits or gains are 
being calculated and assessed. If the practice is to set 
aside a certain amount and not actually pay it out by 
way of premium to outside companies, no allowance or 
deduction is allowed because the same are treated as 
ordinary reserves out of profits. The premium for policies 
against loss of profit is not in contemplation of the 
Income Tax Act, but the practice is that if a declaration 
is made in writing to the income tax officer that if this 
premium is allowed, the assessee undertakes to pay tax 
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on any amount recovered from insurance companies on 
such policies in case of loss, the same may be allowed. 
The same rule may apply most probably in case of premiums 
paid on the life of an employee where presumably the 
premiums may be claimed as a deduction under Sec. 10 
(2) (ix) and where the policy falls due, the amount is 
received and the same will be treated as a profit of that 
year and taxed accordingly. 

EXPENDITURE NOT IN THE NATURE OF 
CAPITAL EXPENDITURE 

Expenditure which is not in the nature of capital 
expenditure incurred solely for the purposes of earning 
profits or gains is allowable as a deduction from the total 
profits provided that nothing in Clauses 8 and 9 shall be 
deemed to authorise the allowance of any sum paid on 
account of any cess, rate or tax levied on the profits of 
gains of any business or assessed at the proportion of or 
otherwise on the basis of any such profits or gains. In 
fact this wording in the proviso was specially introduced 
according to the statement of objects and reasons in the 
Indian Income-tax Amendment Act of 1928 (III of 1928) 
to bring about an alteration in law as enunciated in the 
Isabella case. Thus now any cess, rate or tax levied on 
the profits or gains of any business, or assessed at a propor- 
tion or otherwise on the basis of such profits or gains 
shall not be allowable under Clause 8 or Clause 9 of Sec. 
10 ( 2 ). 

We have already seen what is actually meant by expen- 
diture as distinguished from revenue expenditure as under- 
stood on the general principles of accountancy business and 
mercantile practice. Generally speaking expenditure <mi 
fixed assets of a permanent nature which are used for tdie 
purpose of business would be capital expenditure, whereas 
expenditure such as payment of salary, advertisements, rent 
of business premises, warehouses, factori^, etc., would b| 
expenditure. The purchase of the goodwill of a bumnesi 
is of course a capital expenditure, so the pmrchc^ of i 
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patent right which is to be worked for the purposes of 
business. Each case would of course have to be considered 
on its own merits while answering the question whether a 
particular expenditure is of a capital or revenue nature. 
In these cases mere book-keeping entries are not conclusive 
{Highland Rail Co. v. Special Commissioners, (1886) 2 T. C. 
151; Doughty v. Commissioners of Taxes, (1927) A. C. 
327; Inland Revenue Authorities v. Scottish Automobile, 
etc., (1932) S. C. 87). 

Sec. 10 (2) (ix) no doubt overlaps some of the previous 
clauses, the only exceptions being depreciation and obsolesc- 
ence. The question arises whether this clause is meant 
to be construed as applying to such expenditure as is not 
referred to in the preceding clauses and has been incurred 
for the pmposes of carrying on the business and for earning 
the profits concerned or whether the same is to be taken 
and read along with the other clauses in the same section. 
This question has been answered in {Ratan Singh v. 
Commissioner of Income-tax, Madras, (1926) 2 I. T. C. 
294) . Here it was held that the allowance si>ecified in Sec. 
10 must be treated as disjunctive and cumulative and not 
alternative and exclusive and consequently, Sec. 10 (2) (vi) 
could not be construed as extinguishing the right to deduc- 
tions specifically outlined and defined in other clauses u>f 
the section. 

Capital and revenue expenditure or expenditure incurred 
solely for earning profits are terms which are “ matters of 
practical convenience which is imdoubtedly embodied in 
the generally imderstood principles of commercial 
accountancy ” {Roebank Printing Co. v. Commissioners of 
Inland Revenue, (1928) S. C. 701 ; 13 T. C. 864) . Where 
expenditure is incurred for acquisition of an asset, it is 
undoubtedly a capital expenditure {Robert Addie & Sons 
CoUieries Ltd. v. Commissioners of Inland Revenue, (1924) 
S. C. 231; 8 T. C. 671; at p. 677; Mdtlett v. Staveley Coal 
<fc Iron Co. Ltd., (1928) 2 K. B. 405; 13 T. C. 772). 
Rowlatt, J. put in that “ the real test is whether expenditure 
is made to meet a continuous demand for expenditure 
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as opposed to an expenditure wiiich is made once 
for all” {Ovnaworth v. Vickers Ltd., 6 T. C. 671). 
Another learned Judge rapporting this view of RowUUt 
J. stated tliat “ capital expenditure is a thing that is 
going to be spent once and for all and income expenditure 
is a thing that is going to recur every year ” (Vallatnbrosa 
Rubber Co. Ltd. v. Farmer, (1910) S. C. 519; 5 T. C. 529). 
Where a mine was closed down for a period and had to be 
reconditioned with a view to commence work, the expendi- 
ture was considered to be a capital expenditure and was not 
permitted to be deducted from the company’s profits for the 
period as an expenditure incurred for earning the profits 
{Naval Colliery Co. Ltd. v. Commissioners of Inland 
Revenue, (1928) 136 L. T. R. 28; 138 L. T. R. 593; 12 . 
T. C. 1017). Amount paid for restoring land of a colliery 
to an arable condition was held to be capital outlay {R. 
Addie & Sons Collieries Ltd. v. C. 7. 72., (1924) S. C. 231; 

8 T. C. 671). In case of the another colliery when pay- 
ments were made to the lesser in consideration of accepting 
the surrender of a mining lease and a part of the area 
demised by another mining lease and released: the company 
imder its obligations under the second lease, were held to 
be sums paid as expenditure towards fixed capital and not 
expenditure incurred for the purpose of earning profits. 

On the other hand money received for colliery drMS 
which had been lying the estate for many years and was 
sold away was held not to be profits liable to income-tax 
{Roberts v. Lord Belhaven’s Executors, (1925) S. L. T. 
466; 9 T. C. 501). On the same principle cost of pit 
sinking, claims for exhaustion of a nitrate mine and that 
for deepening main shaft, were all declared to be capital 
losses {Coltness Iron Co. v. Black, (1881) 6 A. C. 315; 
Alianza Co. Ltd. v. Bell, (1906) A. C. 18; Bonner v. Bassett 
Mines Ltd., (1912) 108 L. T. R. 764; 6 T. C. 146). Re- 
placement of an entirely, as in the case of the cost of a new 
chimney in place of the old is not allowable as a deduction 
from the profits {O’Orady v. BuUcroft Main Collieries Ltd., 
(1^) 17 T. C. 93). On the question as to whether a 
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particular expenditure is a capital or revenue expenditure 
is a question of fact, or of law there has been some conflict 
in the decisions of learned judges. Ultimately it is now 
laid down that the problem could be solved by stating that 
in some cases it may be determined as a question of fact, 
whereas on the other hand there are cases in which it is a 
mixed question of fact and law, and that, in all cases it is a 
question of law whether there was any evidence at all on 
which the conclusions reached by the Commissioners or 
by the Com^ can be sustained (Morley v. Lawjord & Co., 
(1928) 45 T. L. R. 30; 14 T. C. 229). Where one company, 
while purchasing another, provided in its agreement that 
the manager of the vending company should be taken into 
the services of the purchasing company, with the option 
that the purchasing company may commute the salary of 
the said manager by the payment of a gross sum and the 
said gross sum was paid by way of commutation of his 
annual salary, it was held that the said payment was part 
of the purchase-money and was thus a capital expenditure. 
It was emphasised that whether it was entirely or partly 
the purchase-money was perfectly immaterial {Royal 
Insurance Co. v. Watson, (1897) A. C. 1] Z T. C. 500). 
The expenditure incurred in promotion of a Bill in Parlia- 
ment for securing certain trade facilities was not allowed 
to be treated as revenue expenditure, but was declared to 
be clearly of a capital nature {A. G. Moore & Co. v. Hare, 
(1915) S. C. 91; 6 T. C. 572). The expenditure incurred 
by a business establishment for moving from one premises 
to another was not allowed to be deducted, because it was 
held to be an expenditure in the general interest of tihe 
business and not an expenditure incurred for the year in 
which the act was done (Granite Supply Association Ltd. 
V. Kitton, (1908) 8 F. 55; 5 T. C. 168). Elxpenditure for 
putting up a temporary premises while the old site of the 
business premises which was burnt down was being attend^ 
to, was held to be capital expenditure (Martin Fitzgerald 
V. Commissioners of Inland Revenue, 5 A. T. C. 419 ). 
When a shipping company contracted to buy a ship which 
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was to be constructed for it but before the ship eould be 
got ready, they cancelled the contract due to adverse con- 
ditions of the market and finding that working of the ship 
would result in a loss and in consideration of this cancel- 
lation paid a large sum of money, the same was declared 
to be a capital expenditure and not allowed as a deduction 
from profits (Countess Warmck Steamship Co. Ltd. v. 
Ogg, (1924) 2 K. B. 292; 8 T. C. 652). A sum of money 
paid to a rival contractor to prevent him from competing 
in the securing of a certain contract was disallowed as it 
was a capital expenditure owing to the fact that the said 
expenditure was incurred for obtaining the contract and 
not for working same (Rao Saheb A. S. Alaganan Chetty 
V. Commissioner of Income-tax, Madras, (19^) 3 I. T. C. 
44). In this case Coutts Trotter, C. J. cited a number 
of English decisions bearing on similar transactions before 
arriving at this conclusion, one of them was the case of 
the Countess Warwick Ship Co. v. Ogg which we have 
already quoted above. As the arguments is rather 
important it may be quoted as follows : — 

The principles that apply are contained in the statute of 
course and are much illuminated in our opinion by two cases, 
one in the Court of Appeal and another in the House of Lords 
in England to which we shall refer and which seem to us to explain 
in the clearest possible way the distinction between capital pay- 
ments and expenditure not being capital, where it is conceded that 
in every case the expenditure is incurred solely for the purpose 
of earning the profits. I have really read the material part of 
the Indian Statute. It is Section 10(f) (ix) : “ (2) Such profits 
or gains shall be computed after making the following allowances” 
and the only one we are concerned with is sub-section (u), “any 
expenditure (not being in the nature of capital expenditure) in- 
curred solely for the purpose of earning such profits or gains.” 
The first English case to which I propose to refer is a case the City 
of London Contract Corporation, Limited v. Styles, (1881) 2 T. C. 

in the (Tourt of Appeal in 1887 before a very powerful Court 
consisting of Lord Esher, Bowen, L. J., and Fry, L. J. The &st 
passage I am going to read is an observation made by Bowen, L^J., 
in the course of the argument and it appears to me to be as dhar 
and sharp^iut a distinction as any to be found in the other cafes. 
In that case the assessees took over a busmeas of another eompai^ 
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which had a number of tmexecuted contracts on hand and the 
taking over company paid a lump sum of money to the out-going 
company to obtain the benefit of those contracts and claimed it 
as a deduction. Lord JiLsiice Bowen in the course of the argument 
said this : — ** You do not use it (that is, the money which had 
bought the contmctual rights) for the purpose of your concern, 
(which means ‘for the purpose of carrying on your concern’) but 
you use it to acquire the concern.” Similarly Lord Esher at page 
244. “ Here is a clear statement that the difference between money 
expended in the year in order to earn income which was to be 
received in the year, and the income so received was £1,28,000. 
That is the net profit within the year, that is the sum upon which 
income-tax is to be paid; and it is as plain as can be that you 
cannot deduct from those net profits so arrived at any part of the 
capital which you so invested, whether you paid it or not for the 
purchase of the business which you were obliged to purchase 
before you could begin the difference between expenditure and 
income year by year. If you do not darken it with words, it is 
as plain as can be.” 

Now I pass to a case in the House of Lords, John Smith ifc Sons 
V. Moore, 12 T. C. 266; (1921) 2 A. C. 13. The facts I need not 
really go into because the passage I am going to cite from Lard 
Sumner is really what directly bears on this case. “They (the 
company) said, much as has been said in this case, that before 
profits can be made out of working a contract, the contract has 
to be got and the payment of its price is the root of the profits. 
The court held that this sum was paid with the rest of the aggregate 
price to acquire the business and thereafter profits were made in 
the business; the sum was not paid as an outlay in a business 
already acquired, in order to cany it on and to earn a profit out of 
this expense as an expense of carrying it on. The same is true of 
the appellants. The whole price paid, in cash or in account, was 
a sum employed or intended to be employed as capital in the trade 
of the company, and therefore cannot be deducted in ascertaining 
profits for income-tax or excess profits duty.” 

1 only wish to refer just in passing to one other case which 
is the case of the £^p-builder and the buying of all the contracts, 
(Countess of Warwick Steamship Co, v. Ogg, 8 T, C. 652). It is 
the judgment of a single juc^ but it is a judgment df Rowlatt, 
a veiy great authority in income-tax cases in which he has 
specialised for so many years. I will not quote his language but 
the short point was this. The Steamship (Tompmiy in question had 
arranged for the purchase of a steanuEdiip on the veiy common 
fiystem whereby the ship4)uilder8 are paid a lump sum in part 
paym^t as soon as the keel is laid in the yard and the rest of 
the price is paid in instalments as the fabric is gradually built up. 
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After about iSOflOO had been paid to the diip-builders which 
a very email portion of all that would ultimately have to be 
paid there was a elump in freights and the owners came to the 
conclusion that it would be impossible for them to carry on the 
business of running this ship as a freight-earning ship at any profit 
whatever and they therefore sought to get out of the liability for 
paying for a thing that in their hands would be perfectly uselesB. 
The SSOflOO of course was gone but in order to get out oi the 
contract they had to pay another £30f)00 and the argument that 
found favour was that this was not a loss which could be brou^t 
into the profit and loss account, because although it is difficult to 
say, it resulted in any increase of capital or plant in the nature of 
capital to the ship-builders, it was incurred in relation to that part 
of their business. 

Replacement of old editions of books by new editions 
in a lawyer’s library is a capital expenditure and not an 
allowable deduction (Sir Hari Singh Gour v. Commissioner 
of Income-tax, C. P., (1928). 3 I. T. C. 333). Price paid 
for unexecuted contracts by a company which purchased 
part of the business of another Company was a capital 
expenditure (City of London Corporation v. Styles, (1887) 
2 T. C. 239; See also John Smith & Sons v. Moore, (1921) 
2 A. C. 13). In this case the father of the assessee who 
carried on business as a shipping fmd coal agent left the 
property to the assessee on a condition that he should take 
them over at a valuation without paying anything for good- 
will. These assets included certain forward coal coi^cts 
made by the father with various colliery agents. The 
contracts were valued at £30,(X)0 fmd turned out to be very 
advantageous to the assessee. The assessee claimed that 
in arriving at the amount of the profits of business 
chargeable to excess profits duty the amount of £30,000 as 
representing part of purchase price of the stock-in-tirade 
should be deducted. It was held by a very strong Board 
of tiie House of Lords made up of Lords Haldane, Gave 
Finlay and Summer, by majority that the deductioiLwas 
not permissible. Lord Haldane and Lord Summer held 
that the purchase was a capital expenditure whereas Lord 
Cave held that the Excess Profits Duty was a tax on a 
continuous business and for the purpose of the ajqieal, 
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the change of ownership should be disregarded. Lord 
Finlay dissented. Lord Haldane on page 19 in his 
judgement justified his decision on the following ground : — 
My Lords, profit may be produced in two ways. It may 
result from purchases on income account, the cost of which is debited 
to that account, and the price realized therefrom are credited, or 
it may result from realization at a profit of assets forming part of 
the concern. In such a case a prudent man of business will no 
doubt debit to profit and loss the value of capital assets realized, 
and take credit only for the balance. But what was the nature of 
what the appellant here had to deal with ? He had bought as 
part of the capital of the business his fathers contracts. These 
enabled him to purchase coal from the colliery owners at what 
we were told was a very advantageous price, about fourteen shillings 
per ton. He was able to buy at this price because the right to 
do so was part of the assets of the business. Was it circulating 
capital ? 

My Lords, it is not necessary to draw an exact line of 
demarcation between fixed and circulating capital. Since Adam 
Smith drew the distinction in the Second Book of his Wealth of 
Nations, which appears in the chapter on the Division of Stock, 
a distinction which has since become classical, economists have 
never been able to define much more precisely what the line of 
demarcation is. Adam Smith described fixed capital as what the 
owner turns to profit by keeping it in his own possession, circulat- 
ing capital as what he makes profit of by parting with it and 
letting it change masters. The latter capital circulates in thii 
sense. 

My Lords, in the case before us the appellant, of course, 
made profit with circulating capital by buying coal under the 
contracts he had acquired from his father’s estate at the stipulated 
price of fourteen shillings and reselling it for more, but he was 
able to do this simply because he had acquired, among other 
assets of his business, including the goodwill, the contracts in 
question. It was not by selling these contracts, of limited duration 
though they were, it was not by parting with them to other 
masters, but by retaining them, that ne was able to employ his 
circulating capital in buying under them. I am accordingly of 
opinion that although they may have been of short duratimi, 
theyjwere none the less part of his fixed capital.” 

It will be seen above tiiat the ground on which Hie 
Lordship arrived at this conclusion was that the contracts 
which the assessee had purchased were used as a sort of 
fixed assets, because tiie assessee was not making profits 
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by selling the contracts but by retaining them. Lord Cave 
put the case in his own way as follows on pages 34-35 on 
slightly different groimds : — 

** If the profile which are to be considered are the profits 
derived from the trading operations of the continuing firm of 
John Smith & Son, however constituted, then the expend to be 
deducted are those, and those only, which were incurred in the 
course of those trading operations; and it is plain that the £30,000 
deduction of which is claimed, does not fall within that description. 
It was wholly unnecessary for any trading purpose of the business 
(regarded as a continuing concern) that £30,000 or any other sum 
should be paid for the coal contracts; for those contracts belonged 
to the firm from the time when they were entered into. The 
£30,000 was not paid by the firm for coal nor was it paid by 
the trading firm as such for coal contracts ; it was paid by 
John Ross Smith out of his private pocket as part of an overhead 
transaction under which the business with its assets and future 
profits passed into his hands, and it left the trading profits of the 
firm unaltered. 

If I buy the crop of an orchard in a particular year for 20sh. 
and sell it for iOshs., my profit is only 20shs. But the profit of the 
orchard is iOsks.; and in comparing the produce of the orchard in 
that year with its produce in another year, it is the iOshs. and 
not the TOshs. that must be taken into account. 

I may add that the contrary view would lead to strange 
results. If John Smith, junior, had lived until the end of 1915, 
it is clear that he would have earned the profits assessed and 
would have had to pay the duty claimed.” 

The above decisions have been influenced by the rule, 
viz., that the expenditure incurred which is allowable 
should not be in the nature of capital ex^nditure as 
laid down in Sec. 10 (2) (ix) of our Indian Act 
whose exact wording is “ that expenditure incurred 
for the purpose of earning proflts or gains and 
which is not in the nature of capital expendi- 
ture is allowable.” The case in point in which this 
principle can be very clearly noticed is that of tiie 
{Mahalakshmi Textile MtUs Ltd. v. Commissioner of 
Income-tax, Madras, (1932) 6 I. T. C. 83). Here iAe 
company was started for the principal purpose of worl^g 
as a Spinning and Weaving Mill and under its menmran- 
dum of association it was also authorised to accumutete 
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funds and invest them. The Company did not start its 
spinning and weaving business for some time, but in the 
interval the company accumulated funds in investments 
and received interest thereon. On assessment the company 
claimed that from this interest received on investments 
it should be allowed a deduction of the expenditure in- 
curred by it in the purchase and erection of buil^ngs,' 
machinery and plant and in payment of managing agency 
remuneration as well as other office expenses. The Coiut 
held that the company was entitled to deduct only such 
expenditure as was incurred for earning interest through 
investment of the company’s funds which was a legitimate 
part of its business activities and that the other expendi- 
ture was not allowable. Thus what is necessary is to see 
whether the expenditure incurred is of a nature, is incurred 
in earning the income on which the tax is being levied 
(Atherton v. British Insulated & Holsby Cables Ltd., (1926) 
A. C. 205; 10 T. C, 155; Usher’s Wiltshire Brewery Ltd. v. 
Bruce, 6 T. C. 399; (1915) A. C. 433; Also see Morley v. 
Lawferd & Co., (1928) 45 L. T. R. 30; 14 T. C. 229). 

Expenses for maintaining a motor by a lawyer were 
not permitted to be debited to his income or gains as it 
was not possible to decide whether the said car was main- 
tained for the purpose of his profession or business (Dr. Sir 
Hari Singh Gowr v. Commissioner of Income-tax, C. P. 
and Berar, (1928) 3 7. T. C. 333). 

Fees paid to accountants and lawyers by the assessee 
for helping him in the dispute with the Government as to 
the excess profits duty being due from him, or not, were 
not allowable as a deduction because they were not incurred 
for the purpose of earning profits or gains of his business 
(Board of Revenue v. Mwniswami Chetty & Sons, (1923) 

1 I. T. C. 227; (1924) 47 Mad. 653). A circus owner is 
entitled to deduct the moving expenses from the computa- 
tion of his profits (Eastman Ltd. v. Shaw, (1928) 14 T. C. 
218). An architect who bought shares in a company for 
which he acted as an architect, in order to secure from tiie 
company his employment as such and thereafter sold tile 
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shares at a loss was not allowed to deduct the loss from his 
income, profits and gains {Stott v. Hoddinott, (1916) 7 
T. C. 85). This was held by the Court to be a capital 
loss. Expenditure incurred on defective gas works in order 
to put them in a proper condition is a capital expenditure 
{Clayton v. Newcastle-under-Lyme Corporation, (1888) 2 
T. C. 416). 

An advance of money to a subsidiary formed for the 
purpose of supplying certain commodity which the parent 
company wanted was in case of the subsidiary going into 
liquidation held not to be a revenue loss but a capital loss 
{English Crown Spelter Co. v. Baker, (1908) 5 T. C. 327 ; 
Also see Jacobs Young & Co. v. Harries, 5 A. T. C. 735) . 
Where however loans were granted by a Brewery Company 
on the security of their public houses and when the loans 
were not repaid and the security was enforced by sale and 
lossess incurred, because the value obtained on such sale 
was less than the amount lent, the said losses by way of 
bad debts were allowed to be deducted as incurred in case 
of business {Watney v. Musgrave, (1880) 1 T. C. 272). 
Pensions and gratuities granted by a business which was 
closed down were not allowed because they were not pay- 
ments for the purpose of carrying on the company’s trade 
{Commissioners oj Inland Revenue v. Anglo-Brewing Co. 
Ltd., 12 T. C. 803). Contributions to a Trade Protection 
Assiciation was allowed as a revenue expenditmre {Guest, 
Keen & Nettlefolds Ltd. v. Fowler, 5 T. C. 511; (1910) 1 
K. B. 713). Lump sums received by a cemetery company 
in computation of annual charges payable to them and 
invested by them as capital were not profits for assessment 
{Paisley Cemetery Co. v. Reith, (1928) 4 T. C. 1). 

Penalties paid to the customs authorities were dis- 
allowed as not arising out of trade {Commissioners of 
Inland Revenue v. E. C. Wames & Co. Ltd., 12 T. C. 
227). Sinking Fund created out of profits for the purpom 
of paying out the mortage debt is not a deductible 
expenditure from assessable profits {City of DvbUn Stetm 
Packet V. O'Brien, (1912) 6 T. C. 101). Antidiml^ 
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losses on a breach of contract cannot be deducted until the 
losses have actually crystallised (Edwards CoiUns & Sons, 
Ltd. V. Commissioners of Inland Revenue, (1925) 12 T. C. 
773; see also Whimster & Co. v. Commissioners of Inland 
Revenue, (1928) 12 T. C. 813). 

The value of the coal exhausted in a mine can have 
no allowance (Inland Revenue v. Farie, (1878), 6 R. 270). 
No deductions are allowed for the price of oil not yet 
won, nor for the purchase price representing the cost of 
oil won in any one year (Uses v. British Burma Petroleum 
Co. Ltd., (1932) 17 T. C. 286), because that would be 
on the basis of annual exhaustion of the natural deposits 
of a mine or an oil well (Aliama Co. Ltd. v. Bell, (1905) 
1 K. B. 184; (1906) A. C. 18; Kauri Timber Co. v. Com- 
missioners of Taxes, New Zealand, (1913) A. C. 777). 
Pa}rment made in consideration of being allowed to 
surrender a mining lease which was found to be improfit- 
able is not allowable as a deduction (Mallett v. Staveley 
Coal & Iron Co., (1928) 2 K. B. 405). Payment made 
for dumping ground or for damage to surface land by 
dumping subsidence, etc., are not allowable (Inland 
Revenue v. Adam, (1928) S. C. 738; Addie’s CoUieries Ltd. 
V. Inland Revenue, (1924) S. C. 231; 8 T. C. 671). A 
reserve fund specially created to replace buildings and 
plants is not allowable (Border v. Handyside, (1876) 1 
Ex. D. 233). In case of multiple shops, expenditure on 
fixtmes and fittings for the new shop is not allowable 
(Eastman’s Ltd. v. Shaw, (1928) 45 T. L. R. 12; Hyam v. 
Inland Revenue, (1929) S. C. 384). In case of a rubber 
estate expenses of cultivating and managing incurred in 
the year of assessment to develop it were allowable, though 
a part of those expenses produced no return in the year 
of assessment, but the expenses of clearing and draining 
the estate were not allowed because they were capital 
expenditure (Vallambrosa Rubber Co., Ltd. v. Farmer 
(1910) S. C. 519; See also MarUmau Rubber Estates 
Ltd. V. Inland Revenue, (1923) A. C. 283). Where a 
trader in return for having constructed siding at 
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his own expense was allowed rebates on frei^ts 
on his own goods, the rebates allowed were caleu> 
lated as trading receipts and not as capital receipts 
(Westcomhe v. Hadnock Quarries Ltd., (1931) 16 

T. C. 137). Payment made to a foreign government for 
the concession of issuing notes was a capital expenditure 
and not deductible from the revenue {London Bank of 
Mexico V. Apthorpe, (1891) 1 Q. B. 383, confirmed in 
(1891) 2 Q. B. 378). Where a railway was constructed 
under government guarantee of 7 per cent, and the company 
raised debentures of 5i per cent., the company however 
devoted 7 per cent, to the payment of this debenture in-» 
terest and to the formation of a sinking fund for the re- 
payment of the said debenture, it was held that notwith- 
standing the whole of the guaranteed payments diu'ing 
construction, was liable to pay income-tax \mder the head- 
ing of interest {Blake v. Imperial Brazilian Railway, (1884) 
2 T. C. 68). A company which was formed through the 
purchase of a business by appointing the vendor as a 
managing director and paying him as purchase price a 
large quantity of shares, could not claim the dividend paid 
on the shares paid to the said managing director being 
computed as part of his remuneration, and deducted from 
the company’s assessable profits {Eyres v. Finnieston 
Engineering Co., (1916) 7 T. C. 74). Loans advanced by 
a law agent who acted for the company cannot be considered 
as an expenditure if they became bad debts 'ifiagart & 
Bvm-Murdoch v. Inland Revenue, (1929) A. C. 386). 
Elxpenditure incurred on application for the reduction of 
capital by a company is not a deduction from profits 
{Archibald Thompson Ltd. v. Inland Revenue, (1919) 
S. C. 289 1 7 T. C. 158). A bonus paid according to agrees 
ment on repayment of loan in addition to interest is not 
allowable expenditure {Arizona Copper Co. v. Smiles, 
(1891) 19 R. 15; 3 T. C. 149). The expenses of re-building 
of a business premises burnt down by rebels which wait 
irrecoverable from insurance company is a capital expend!^ 
ture and therefore is not an admissible deduction (Mcu^h 
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Fitzgerald v. Commissioners of Inland Revenue, 6 A. T. C. 
419). The replacement of fans and fitting by an electric 
company at its own cost when it converted direct current 
to alternating current, was expenditure of a capital nature 
and therefore not allowable as a deduction {Nagpur 
Electric Light <fe Power Co. Ltd. v. Commissioners of 
Income-tax, C. P. <k Berar, (1932) 6 1. T. C. 303). Annual 
interest or other annual payments such as annuity if paid 
as a necessary expense for earning the profits are allowable 
because they cannot be claimed to be payable out of 
profits as in the case of income-tax {Gresham Life Assurance 
Co. V. Styles, (1892) A. C. 309). Here the life assurance 
company in consideration of being paid a lump sum 
premium granted as annuity and wanted to deduct the 
said annuity payments from its gross income which deduc- 
tion was upheld by the court. In the course of his 
judgment Lord Balsbury pointed out that the income-tax 
act levied a duty on profits arising from property, 
professions and trades and ofBces and if the annuities or 
annual payments were payable out of the profits or gains, 
he held that no rule formulated under the act could prevent 
the deduction of such payments from the gross profits or 
gains on the business. He pointed out that an annuity 
seller, such as tins business was, could not be treated 
differently from a seller of any ordinary article of commerce, 
such as cereals or com or the like, but as long as these 
amoimts were paid out of profits and gains the assessee 
was entitled to deduct them from his assessable profits 
for the purpose of income-tax. Interest paid on a bank 
overdraft is an item which can be deducted as if it is 
paid in the regular course of budness from which the 
profit arose {Scottish North American Trust Ltd. v. Farmer, 
(1912) 6 T. C. 693). If however amount is borrowed for 
the convenience of one partner in a firm and not for the 
necessities of the business as a whole, it will not be allowed 
as a deduction from the firm's profits {Anglo-Continent 
Ouano Works v. Bell, (1894) 3 T. C. 239) Breaker’s 
fees and commissions for ndsing of debentures axe not 
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deductible {Texat Land & Mortgage Co. v. HoUham, (1804) 

3 T. C. 255). 

When the employees of the finn are paid commission, 
it is a question of fact as to whether the commission is 
on commercial basis, which of course the Taxing Officer 
can decide and it is open to these Taxing Officers in cases 
where the excess commission is paid with a view to avoid 
payment of income-tax to disallow the said excess {Stott 
and Ingham v. Prehearme, 9 T. C. 69). Money lent to 
a servant and lost is not a trade loss and is not allowable, 
but gifts given as perquisites are deductible {CkUtarmal 
Ramdayal v. Commissioner of Income-tax, Punjab, (1928) 
3 I. T. C. 54). Here in the course of judgment the 
Coiui. laid down that the loans made to the employees 
could not be treated as bad debts of the business either 
in fact or in land. “ Bad debt ” is a commercial term 
for trade debts and cannot include loans made to your 
own servants, which are entirely private .matters, 
independent of the business. We thank however that it 
would be a legitimate view that these payments to servants 
were made a trade expense imder Sec. 10, if the Commis- 
sioners really thought that they were in the nature of 
increments to salaries, such as perquisites, or food which a 
man will supply to his servants in lieu of cash, but to 
make such .perquisites or payments part of expenses of 
the trade, they must be found by the Commissioner to 
have been made without any intention to reclaim them 
and must be claimed as an expense in the year in which 
they were made. If a servant is paid the expooses of 
going to his house from business not as a charitable 
payment, but as an addition to his remuneration, the 
said payment would be a deductible eiqpenditure from 
profits (Bobu Jagannath Therani v. Commissioner of 
Income-tax, Bihar & Orissa, (1925) 2 I. T. C. 4). 
In this case expenditure was incurred by the assessee 
with respect to both boarding and ccmveyance iti 
order to retain the services of the employees ih 
the inters of the buriness and to increase ihe^ 
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efficiency and on that basis it was declared to be an 
allowable expenditure. 

If the employees are paid by allowing them a share of 
the profits in lieu of remuneration for their services, with 
or without salary, with a view to create an incentive among 
them to work more efficiently and harder in order to get 
more profits, the said expenditure would be allowable as 
a deduction from the profits (Johnson Bros. & Co. v. 
Commissioners of Inland Revenue, 12 T. C. 147). On 
the other hand if the directors are to be paid a certain 
percentage of profits by way of bonus, after the shareholders 
are paid a specific dividend, the same would be distribution 
of profits and not an expenditure incurred with a view 
to earn profit (Pogg & Ellam Jones, Ltd. v. Commissioners 
of Inland Revenue, 12 T. C. 82). 

It should be noted that Sec. 10 (2) (viiia) of our 
Indian Income-tax Act, which is an amendment made in 
the year 1930, specifically lays down that sums paid as 
bonus or commission to employees can be deducted, 
provided they are given for services rendered and where 
they would not have been paid to them as profits or 
dividends if the allowance was not made on the footing 
of bonus or commission. 

When a bonus is paid to an employee on the termina- 
tion of his service, as in case of an agent for termination 
of his agency paid by a company, it was held to be an 
expenditure. 

Life Insurance Companies 

It will be seen from the above rules that in case of 
life assurance companies incorporated in British India, 
the income, profits and gains, are determined by tAlring 
the annual average of the total profits disclosed by (lie 
last actuarial valuation, deducting therefrom deductions, if 
any, made from the gross income in arriving at the said 
actuarial valuation which are not admissible under (lie 
Inwme-tax Act and adding also any Indian income-tax 
which the actuary may have deducted from the income 



INCOME TAX AS AFFUGABLB TO JOINT STOCK COMPANIES 1105 

derived from investments before such income was received 
by the company. The life assurance companies naturally 
keep their accotmts in their own peculiar fashion and to 
them the ordinary mercantile account keep as applicable 
to other trading, companies and firms would not in a large 
measure apply. The premiums received by these life 
companies are not their income for the simple reason that 
policyholders must be paid back the bulk of these pre- 
miums at the happening of what is called the “ critical 
event.” In case of ordinary whole life and endowment 
assurances, that is with the exception of purely endowment 
assurances, the fully policy amount has to be provided 
for from the premiums paid. In case of pure endowments 
also, which means that if the assured dies before the date 
fixed for payment of the amount of the policy, he cannot 
claim anything as far as his insurance policy amount 
goes, frequently arrangements are made by companies to 
return the whole of premiums paid upto the date of death, 
without or with a small interest. It will thus be seen 
that there is no basis of calculation of income here on 
the footing of premiums alone, but a very minute and 
elaborate mathematical calculation has to be made by a 
specially qualified officer called the “ Actuary ” who 
considers the premium income along with what is known 
as expense ratio, as well as the mortality ratio and other 
details and arrives at a figure of profit which he declares 
to have been made during a given period, generally once 
every three or five years. There are some companies who 
get these actuarial valuations and calculations made at 
shorter intervals. 

In connection with the Indian income-tax deducted 
on interest on securities held by the life companies at 
the source, if such deduction is in excess of the rate at 
which the tax is to be levied, the same would naturally 
be refunded. The same rule will also apply under Rule 26 
to the determination of the income, profits and gaina 
derived from the Annuity and capital redemption businett 
of life assurance companies, the profits of which can be 
70 
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ascertained from the returns of actuarial valuation. In 
this connection Para 141 (iii) of the Income-Tax Manual 
lays down with regard to the refund of tax deducted from 
the interest on investments of the companies as follows : — 

" (m) . For the purpose of refund in such cases it is the 
annual average of the tax deducted from the interest on the 
company's investments at the source that is to be taken and not, 
as has been sometimes claimed by insurance companies, the tax 
actually paid during a particular year of assessment. The reason 
for this is obvious. The method of asse.ssiiicnt based on the 
previous valuation is itself a concession which, if the companies 
wish to enjoy, they must take as a whole. If there are to be a 
subsequent readjustment with reference to any of the transactions 
in the current actuarial period, this would have to be made after 
the period was closed with reference to the transactions of the 
company as a whole during that period, but this course would 
obviously not be suitable as it would mean very long deferred 
adjustments.” 

The other point to be noted here in connection with 
life assurance is that Rule 30 cited above makes a special 
concession with regard to the amount written off in 
accoimts or through actuarial valuation of the balance 
sheet to meet depreciation of or loss on securities or 
other assets, or which amount is carried to a Reserv^e 
Fund formed for the sole purpose of writing off such 
depreciation, to be treated as expenditure incurred for the 
purpose of earning the profits of the life business. The 
reason why exceptional concession is made in case of 
Investment Reserve Fund in case of life insurance 
companies, is explained in Para 141 (v) of the Income Tax 
Manual as follows : — 

"The only other fund established by insurance companies 
for which special provision is made in the rules (Rule 30) is the 
Investment Reserve Fund. Amounts actually credited by an 
insurance company of any kind in the ordinary accounts of its 
business for the accounting period to its Investment Reserve Fimd 
for the purpose of meeting depreciation in the value of its 
Purities cm be treated as expenditure incurred for the purpose of 
earning the profits of the business in determining the taxable 
income of the insurance company in that year. The reasons tor 
tins departure from the genei^ rule that turves are not allowed 
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as a business expense are as follows — In the first place it may 
'be noted that these adjustments are not optional, company 
.is required to make them in order to ensure that its assets aie 
not over-stated in the valuation. The transfer of sums by a Life 
Assurance Company to Investment Reserve Fund differs, more- 
'Over, essentially from the placing of amounts to reserve by a bank 
or ordinary commercial company, either for the purpose of extend- 
ing its business, or for the provision of additional working capital; 
the sums thus placed to reserve are practically speaking composed 
of undistributed profits. There is also a substantial difference 
between this transaction on the part of an insurance company, 
and that by which a bank writes off the depreciation of the 
securities which it holds. A bank meets depreciation by reducing 
its Reserve Fund; a Life Insurance Company meets it by reducing 
.its Life Assurance Funds, and this reduction may be made either 
by writing down its assets or by leaving the assets unaltered, and 
setting up as a liability an Investment Reserve Fund equal to 
the depreciation. The latter course is usually adopted; but in 
both cases the depreciation is a loss, and to tax the amount of 
depreciation would lead to the anomalous result that the greater 
the loss to the company the greater would be the amount which 
it is required to place to its Investment Reserve Fund, and 
consequently the greater the tax it would have to pay.” 

On the same footing depreciation is permissible as a 
■deduction. 

The Rule 30 also provides that any sum credited for 
in the accounts or actuarial valuation balance sheet on 
account of appreciation of or gains on the securities or 
other assets, shall be deemed to be income chargeable to 
tax subject always to deduction of such portion thereof 
as has been otherwise taken into account in calculating 
the income, profits or gains. In the Rules 27, 29 and 30, 
the word “ may ” is used instead of “ shall ” which means 
that though as a matter of general practice this concession 
will be allowed, a discretion is vested in the Taxing 
Officers to refuse such concessions where they have been 
in their opinion abused (Para. 141 (vii) I. T. Manual). 

The principle on which the profits of life assurance 
companies can be computed as discussed above tms 
received judicial recognition in the case of ScottUh Union 
omd National Inswrcmce Co. v. Smiles, 2 T. C. 651; (1889) 
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16, R. 461; 26 S. L. R. 330. Here the Lord President- 
in the course of his judgment, pointed out that the life- 
policies were of most variable endurance and in most cases 
the premiums were not annual payments, because in some 
cases the policies may endure for the life-time of the 
assured and in others for a limited number of years stated;, 
or until the assured attains a certain age. In all these 
cases the company was bound to pay the amount fixed 
by the policy when the critical event occurred, or the 
date or age fixed was reached. He therefore points out 
that 

“,the premiums, therefore, do in no sense represent the annutd. 
profits and gains of the company. In like maimer the amount of 
claims in one year arising on the death of persons insured, or as 
a deduction from the company’s receipts for tlie year, cannot 
afford any criterion for the ascertainment of profits. A recently 
established company will receive a large amount of premiums and 
have few or no claims to meet. The profits and gains can be 
ascertained only by actuarial calculations, and this actuarial calcu- 
lation may be obtained by taking the result of the quinquennial 
investigation prescrioed by Statute or the periodical investigation 
in use in companies established before the Statute, or by an 
investigation covering the three years prescribed by Schedule D 
of the Income Tax Acts.” 

The above case was approved by Lord Shaw in 
Liverpool and London and Globe Assurance Co. v. Bennett, 
(1913) A. C. 610 at p. 617. (See also Last v. London 
Assurance Corporation, (1884) 12 Q. B. D. 389 at p. 401). 
In case of mutual insurance business its profits are reduced 
by the amount of the surplus which is returnable to those 
participating policyholders who are the members of the 
mutual assurance company or society and thus the owners 
of that business (New York Life Assurance Co. v. Styles, 
(1889) 14 A. C. 381). 

It has been also held that there cannot be any 
assessment of a life insurance company until the first 
valuation has been made (Lakshmi Insurance Co. Ltd., 
Lahore v. Commissioner of Income-tax, Punjab, (1930) 
b I. T. C. 24). The grounds on which this was decided 
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are set out in the judgment of Jailal on pages ^ and 27 
which is as follows : — « 

''Now Section 34 of the Indian Income Tax Act reads as 
follows : — ' If for any reason, income, profits or gains chargeable 

to income-tax has escaped a^essment in any year..... ...die 

Income Tax Officer may, at any time within one year of the end 

of that year, serve on the person liable to income-tax a 

notice and may proceed to assess or reassess such 

income, etc/ The section, therefore, presupposes that the income, 
profits or gains which can be assessed under it should have been 
chargeable during the preceding year and also must have escaped 
assessment. 

There is no question raised before us that the income, profits, 
or gains in question, if assessable were chargeable. But it is 
contended that they did not ‘ escape assessment ^ because thfa 
expression implies that they should have been assessable which, 
it is further contended, means that they were capable of asses^en^ 
during the previous year. Now it seems that there is a clear 
distinction between chargeability and asaessability. The former 
expression connotes liability to pay income-tax; the latter expresr 
sion has reference primarily to the machinery, which ought to be 
utilised, and the procedure that must be followed in determining 
the amount which should be levied as income-tax. It, therefore, 
appears to me that during the year 1927-28 no machinery existed 
which made it possible in law for the Income Tax Authorities to 
assess the income, profits or gains of the company during that 
year. 

Section 59 of the Indian Income Tax Act provides that the 

Central Board of Revenue may make rules for carrying out 

the purposes of the Act and for the ascertainment and determina- 
tion of any class of income; it further particularly provides tha^ 
it may make rules prescribing the manner in wliich and the 
procedure by which the income, profits and gains of the insurance 
companies shall be arrived at. In pursuance of the powers con- 
ferred upon the Central Board of Revenue rules have been framed 
by it and the relevant rule is Rule 25 which is to be found aJt 
page 67 of the Income Tax Manual (Second edition). That rule 
lays down that in the case of Life Assurance Companies whose 
profits are periodically ascertained by actuarial valuation, the incdme, 
profits and gains of the life assurance business shall be the average 
fomual net profits disclosed by the last preceding valuation. Nfw 
there is no question that in the year 1927-^ no profits of 
Ldkihmi Asmrcmce Company had been ascertained by actuailitl 
valuation and con^uently no assessment ma possible dmi^ 
year under tiie I&ciian Income Tax Act; a<XKicdk^^ to ^ ridle 
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cited above. In other words during that year there were no means 
provided by law for ascertaining or assessing the income of the 
company. But the learned counsel who represented the Income 
Tax Commissioner before us contended that if the actual valuation 
was not available to the Income Tax Officer during the year 
ld27>28, it was open to that officer to proceed in the ordinary 
way, that is to say, to le\^ the income-tax after obtaining a 
return of its income from the company as is done in the case of 
ordinary individuals, companies or associations, and in this con- 
nection he contended that the provisions of Section 59 of the 
Indian Income Tax Act are enabling provisions and that it is not 
incumbent on the Central Board of Revenue to frame rules imder 
that section. This is true but the Central Board of Revenue have 
made the rules under that section and the rule concerned is of a 
mandatory character. It provides the only manner in which the 
income, profits and gains of Life Assurance Companies can be 
determined. It does not give any discretion to the assessing 
officer to depart from its provisions and to have recourse to the 
other provisions of the Income Tax Act for the purpc^ of 
determining and assessing the income, profits and gains of a Life 
Assurance Company. 

That being so. it is clear, in my opinion, that in the 
year 1927-28 it was not possible under the provisions of the 
existing law for the Income Tax Officer to assess the Lakshmi 
Insurance ComjHxny to income-tax. Can it, therefore, be urged 
that the income, profits and gains of the company ' escaped 
assessment' during that year as that term is used in Section 34 
of the Indian Income Tax Act. A thing cannot be said to escape 
certain consequences unless it is capable of facing or being subject^ 
to those consequences and, as, in my opinion, the income of the 
company was not capable of assessment under the rules laid down 
by the Central Board- of Revenue, which have the force of law, 
during the year 1927-28 in the absence of an actuarial valuation 
which valuation according to the wording of Rule 25 referred to 
above is to be utilised for assessing the income of the succeeding 
years till the next valuation is made, it cannot be said to have 
escaped assessment.” 

Fire, Marine and Accident Companies 

In this connection Rule 28 of the Board of Inland 
Revenue lays down that in case of Fire, Marine, Motor-car, 
Burglary, etc., insurance companies, which are incorporated 
in British India, their income, profits or gains, shall be 
detennined in accordance with the ordinary provitions of 
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the act subject to allowances as provided in Rule 29. 
This Rule 29 lays down that in case of such companies 
that is the companies coming under the above denomination 
and not under that of life assurance, annuity or capital 
reduction business companies, the amount which they may 
have actually charged against their receipts for the sole 
purpose of forming a reserve to meet the outstanding 
liabilities or in case of risks in respect of policies which 
have been issued (including risk of exceptional losses) 
and if not used for any other purpose, such amoimts 
may be treated as expenditure incurred solely for the 
purpose of earning the profits of the business. This is 
because in these classes of business, the calculation of 
profits is practicable and does not become vague as is 
the case with life assurance companies. In the instructions 
given to the Taxing Officers in Para. 141 (iv) of the 
Income Tax Manual, the reasons why the concessions 
and reductions allowed by the Rule 29 are equitable and 
just are discussed at some length which may quote with 
advantage as follows ; — 

“ The reasons underlying the concession granted in this rule 
should be carefully noted. The profits derived, for instance, by 
ft Fire Insurance Company from the premia which it receives 
cannot be finally determined until the policies issued in return 
for the premia have expired and the rides to the company there- 
under have terminated, and, as the periods during which the risks 
endure will not ordinarily coincide with the period on which the 
assessment to income-ts« is based, it is necessary to frame some 
estimate of the expenditure which the company will be esU^ 
upon to incur owing to the fact that the risks covered by its 
premi um income in the years of assessment have not entirely 
ceased. With proper safeguards to prevent manipulation of the 
accounts, this estimate can equitably be made by treating sums 
placed by insurance companies carrying on these classes of business 
to their reserved for imexpired risks as expenditure incurred solely 
for the purpose of earning this profits of the business. And where, 
as not infrequently occurs, the reserve is divided into two parts 
of which the first is intended to cover normal unexpired risks hud 
is generally reckoned at a fixed percentage of the premiums, find 
the second is intended to cover excepti<mal losses from wideepi^ad 
wnittimiHeB the rule allows this treatment to additions to 
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parts of the reserve. The safeguards against abuse which the rule 
imposes are as follows ; — 

(1) All sums on account of unexpired risks, which a company 

wishes to have treated as expenditure for income-tax 
or super-tax or super-tax purposes, must actually be 
credited to a fund in the accounts of the company; 

(2) They must also be specifically appropriated to meet 

liabilities under existing contracts; and 

(3) The contracts must be with policyholders. 

It should be remembered that all these different types 
of insurance are more or less taken out for short periods. 
Most of the fire insurance policies run for a period of 
one year and are renewed if necessary from year to year. 
There are rare cases where a longer period is provided for, 
say from five to seven years. In case of Marine insurance, 
the risk is covered mostly for a voyage and generally 
for a year, as under the English Marine Insurance Act, 
1906, a policy for marine insurance for more than one 
year is not binding and valid. The motor and accident 
insurance policies are mostly taken out for a period not 
more than one year and are renewed, if necessary. Thus 
the profits of these branches of insurances can be easily 
ascertained from year to year, as laid down in Sun 
Insurance Office v. Clark, (1912) A. C. 443. The object 
should be in case of all these concerns to try and find out 
the true gains as far as possible. In his judgment Lord 
Lorebum, L. C., showed that in case of fire insurance 
companies, the actual taxation cannot be levied on assess- 
ment of income upon the actual facts of business done 
and the actual pecuniary results of it, particularly where 
the company takes single premiums to cover risks for a 
year or for more years, which overlap the period of the 
accoimtancy year. Thus an estimate has to be arrived at 
by some method of averages being used and the law cannot 
lay down any one way of correctly doing so. Whatever 
method is followed in His Lordship’s opinion should be 
on the footing of an estimate fair both to the Crown and 
to the subject. His Lordship then mentioned the three 
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tusual methods in this line of business of estimating gmns 
and discussed them as follows on pages 451-53 : — 

“ I place first, merely for convenience sake and not for its 
importance or value, a faint suggestion which was made in the 

of McGowan, (1908) A. C. 207, and which as I imderstood 
it was as follows : — It was suggested that each contract of 
insurance made during a particular year should be considered 
separately. If it had expired, then the actual result should be 
taken, whether' profit or loss. If it had not expired, then an 
estimate should be made, having regard to the period unexpired 
and the degree of risk whicn might be different (in summer and 
winter for example) during that period. 

I do not imagine that either the Crown or the company 
would seriously desire such an inquiry. I do not know how many 
fire insurances are effected by a great company within a twelve- 
month, probably scores of thousands or even hundreds of thousands. 
Such a process, as to the unexpired contracts, would be minute 
and almost interminable. It was rejected because there was no 
evidence that it would be a reasonable way of ascertaining what 
was desired. 

The second method suggested in that case was that of 
merely taking for each year the sum total of the premiums 

received and the sum total of the losses paid and substracting 
the one from the other, without regard to the fact that the 

premiums cover risks running on into subsequent years and the 
losses include losses arising out of contracts made in previous 
years. This method is of course not precise or scientific. It 
proceeds upon the view that when this is done for the three 

consecutive years indicated by the statute and the figures thus 
reached are^ averaged, a fair and reasonable conclusion is attained. 

This method was adopted long ago and has n^ore than once 
been the subject of consideration in Courts of Law. I can conceive 
it being unfair either in the case of a rapidly increasing or of a 
rapidly diminising fire insurance business. It may prove unfair 
in other cases. But in McGowan's Case cited above it was not 
proved to be unfair. On the contrary it closely corresponded 

with the dividends actually distributed and was upon the facts 
of that case clearly the most accurate and reasonable of the 

methods which alone were propounded for our consideration. 
Accordingly it was adopted. 

I think it is in general a good working rule, but no one In 

this House has said that it ought to supersede the truth if tiie 

truth is in conflict with it in any case. 

A third method, similar in principle to &at advanced by ikm 
new appellants, was also considered by your Lordj^ps in %e 
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case of McGowan cited above. This method is to carry forward 
annually at the close of the year a percentage of the premium- 
income in order to allow for unexpired risks. It has no pretensicms- 
to being precise. I easily imagine cases in which an actuary 
could show it was misleading. But if it comes nearer to the truth* 
than any other method in a particular case, I do not understand 
why it should not be adopted. 

This third method, however, in its applications to that case, 
the McGowan*s Case, would have meant that the insurance 
company was to pay income tax upon the footing of about 
£15,000 or £20,000 profits and gains in the three statutory years, 
whereas they had divided dividends of about £60,000 in those 
three years. And there was no evidence and no finding, nor could 
there honestly have been, that the third method worked fairly 
between the Crown and the subject. 

In those circumstances this House rejected the third method. 
The House adopted the second, but, so far from laying it down 
as a rule of law, it was expressly pointed out that the second 
method was of itself imperfect, though a good working rule 
generally, would not be applicable if in any case it appeared 
upon the facts to involve hardships.” 

It is also held that it was a necessary party of the 
fire insurance company's business to hold investments in 
stocks, shares and securities and to occasionally sell them 
at a profit or loss. Thus in case of loss, a deduction is 
allowable and in case of profit an addition to the income 
must be made {Royal Insurance Co, v. Stephen, (1928) 44 
T, L, R, 630). 

Foreign Income and Foreign Companies 

In connection with this Sec. 4 (2) with explanation 
of the Income Tax Act is important. It runs as 
follows : — 

(2) Profits and gains of a business accruing or arising without 
British India to a person resident in British India shall, if they 
are received in or brought into British India, be deemed to have 
accrued or arisen in British India and to be profits and gains of 
the year in which they are so received or brought notwithstanding 
the fact that they did not so accrue or arise in that year, provided 
that they are so received or brought in within three years of the 
end of the year in which they accrued or itoee, 

EwpUmation ftofits or puns accruing or arising withoi:^ 
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British India shall not be deemed to be received or brought into 
British India, within the meaning of this oib-eection reascm 
only of the fact that they are taken into account in the balance- 
sheet prepared in British India. 

The above sub-sec. 2 was inserted in the Act as 
formerly taxes used to be evaded in case of income accruing 
or arising out of British India and received in British 
India by bringing the said income at intervals and con- 
tending that as the said income was not received in the 
year in which it arose or accrued out of British India it 
was not assessable in the year of assessment. Now these 
proSts or incomes, whenever brought within a period of 
three years of the Act of the year in which they accrued 
or arose, will be treated as incomes of the year in which 
they are so received and assessed. This of course applies 
to profits or gains and not to importation of capital which 
must be carefully distinguished. The extreme limit to which 
a person could be so assessed for profits of business 
abroad paid into British India is that of last three years. 
A person may have more than one residence if he maintains 
an establishment at each of them. Thus in Inland 
Revenue v. Cadwalader, (1904) 5 Tax cases 101 a foreigner 
who spent two months every year in the United Kingdom 
was held to reside there. He need not have a regular 
house and even a tramp may be a resident in the country 
or one who lives in hotels or stays with friends or relations 
(Lysaght v. Commissioner of Inland Revenue, (1928) A. C. 
234; 13 Tax cases 511). In case of companies, its place 
of business or business ofiice has to be considered as 
equivalent to its residence (De Beers v. Howe, (1906) A. 
C. 456). In one of the cases, a company registered in the 
United States of America had a registered office in Belfast, 
also where meetings were held and minute book was kept 
and accounts audited, it was held that the company was 
resident in Ireland {John Hood & Co. v. Magee, (1918^ t* 
R. 34; 7 Tax cases 327). 

A company can also have more than one iead«ace 
{Swedish Central Ry. Co. v. Thompson, ]. (1925) A. Ce 
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495; T. jS. Firm v. Commissioner of Income-tax, (1927) 
50 Mad. 847). In the latter case it was decided that the 
residence of a firm does not depend on the residence of 
partners, but on the place of control, and thus a firm can 
have more than one residence simultaneously. Where a 
foreign income is received within British India after it 
has paid the income-tax in foreign country, it will be 
calculated as the gross income and not deducting the 
foreign tax [S. 10 (2) Proviso to sub-section (ix) ]. This 
proviso lays down that nothing shall be deemed to 
authorise the allowance of any sum paid on account of any 
cess, rate or tax levied on profits or gains on any busi- 
ness, or assessed at a proportion of or otherwise on the 
basis of any such profits or gains. This is of course sub- 
ject to Sec. 49 of the Income Tax Act, which runs as 
follows : — 

Sec. 49 U)- If any person, who has paid Indian income-tax 
for any year on any part of his income, proves to the satisfaction 
of the Income Tax Officer that he has paid United Kingdom 
income-tax for that year in respect of the same part of hLs income, 
and that the rate at which he was entitled to. and has obtained, 
relief under the provisions of Sec. 27 of the Finance Act, 1920, is 
less than the Indian rate of tax charged in respect of that part 
of his income, he shall be entitled to a refund of a sum calculated 
on that part of his income at a rate equal to the difference 
between the Indian rate of tax and the rate at which he was 
entitled to, and obtained, relief tmder that section. 

Provided that the rate at which the refund is to be given 
shall not exceed one-half of the Indian rate of tax. 

It will be seen from the above that this relief from 
double income tax is given in connection with income 
taxed in British India and the United Kingdom. A 
company which was incorporated in the United States 
of America with the head office in New York and bran- 
ches, agencies and factories in Calcutta and which pur- 
chase goods in India for sale in America, etc., was held 
not to be exempted from assessment from income tax or 
super-tax in India (Re. Rogers Pyatt SheUac dt Co. v. 
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Secretary of State for India, (1925) 52 Cal. 1; 1 I. T C. 
363). 

la the famous case Commissioner of Income-tax,. 
Bombay v. Remington Typewriter Case, (1928) 30 Bom- 
L. R. 1190, the Remington Company of New York started 
three companies in India at Bombay, Madras and Calcutta, 
to take over the business of sale of their typewriting 
machines and accessories. All the shares of these com- 
panies were held by an American Company except two- 
or three. The Indian companies purchased typewriters 
from the American company at a certain discount from- 
the catalogue prices and sold them in India. The profits 
made in India by these companies after deduction of in- 
come-tax were sent to America as dividends. It was 
claimed on behalf of the Income Tax authorities that 
besides profits made by way of dividend, the manufac- 
turer’s profit which was made by the American company 
in respect of goods sold by it through the Bombay com- 
pany was the agent of the American company as it had a 
Tax Act 1922 and that the Bombay company was the 
agent through whom the tax should be recovered. It was 
held by the Appeal Court in India that the Bombay com- 
pany was the agent of the American company as it had a 
business connection with the said company within the 
meaning of Sec. 43 of the Income Tax Act, but this agent, 
vis., The Bombay company was not in receipt, on behalf 
of the American company, of the manufacttirer’s profit 
and thus could not be assessed to income tax or super- 
tax on such profits under Sec. 42 (1) of the Act. The 
matter went to the Privy Council {Commissioner of Income- 
tax V. Remington Typewriter Co. Ltd., (1931) 33 Bom. 
L. R. 413), where after reviewing carefully relevant sec- 
tions, the Privy Council held that the view expressed by 
the Appellate Court of Bombay as to the meaning of the 
word agent as used in Sec. 41 (1) and in Sec. 40 being., 
one and the same was erroneous. In the opinion of thrar 
Lordships any person who comes within the term of S« 5 . 
43 of the Indian Income Tax Act 1922 is put by that see- 
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:tion artificially in the position of the agent and the asses- 
see under Sec. 42 (1). The word agent in the latter sub- 
section not being confined as in Sec. 40 to a person who 
actually receives the profits and gains. In this case, in 
their Lordships’ opinion, it was established that the pro- 
fits or gains accrued or arose to a non-resident person 
•directly or indirectly through or from any business 
connection in British India and the agent had business 
connection with such non-resident person, therefore the 
agent was liable to assessment to income tax and super- 
tax under the provisions of Sec. 42 (1) in respect of the 
profits made by the non-resident although such agent was 
not himself in receipt of the profits. 

In another case the assessee, known as Bombay Trust 
Corporation Ltd., was a financing company, having huge 
monetary dealings with another financing company call- 
ed H. T. Corporation which was incorported in Hong- 
kong. The Hongkong Corporation lent deposits without 
security to the B. T. Corporation for large amounts at a 
fixed rate of interest. The said interest earned by the 
Hongkong Corporation was forwarded by the Bombay 
Corporation to Hongkong through a local firm having 
an office in Bombay and Shanghai. The Income Tax 
authorities assessed the Bombay Corporation as agents of 
the Hongkong Corporation to income-tax and super-tax 
with respect to interest remitted to Hongkong, it was held 
that the Hongkong Corporation was carrying on an 
assessable business within British India with an income 
accruing or arising in British India within the meaning 
of Sec. 4 of the Indian Income-tax Act, 1922, and that 
the relation between the two companies was that of 
borrower and lender and that though the Bombay Corpora- 
tion may be deemed to be an agent of the Hongkong Cor- 
poration for the purposes of Secs. 40 and 42, they could 
not be assessed as it was not in receipt of any income on 
behalf of the Hongkong Corporation {Commissioner of 
Income-tax v. Bombay Trust Corporation Ltd., (1928) 30 
.Bom. L. B. 1172). 
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The burden of proof that the profits accrued or arose 
anore than three years back is on the assessee {The Com- 
missumer of Income-tax, Madras v. S. K. R. S. L. Firm, 
(1927) 50 Mad. 853). Where the assessee was appointed 
a selling agent of a mill company at Indore (an Indian 
-State) and imder an agreement with the company at Indore 
the assessee was entitled to a commission on gross sale 
proceeds of the mill at Indore, the assessee opened a shop 
in the British India where he sold the produce of the mill 
"but the commission on sale was received by them at Indore. 
Here it was held that the income in question, having been 
commissioned upon sales in British India, accrued and 
arose in British India and nonetheless so because, as a 
matter of practice between the parties, it was paid in 
Indore and the ultimate right to it arose imder an agree- 
ment in Indore {Commissioner of Income Tax, Bombay 
V. Swarupchand Hukumchand, (1931) 33 Bom. L. R. 382). 
Where a company incorporated in England constructed a 
railway in the French Colony of Pondicherry in India 
and obtained from the French Government in concession 
to construct and work the line, agreeing to make over to 
the Colonial French Government half of the net profits 
and the railway was managed by South Indian Railway 
in British India as if it were an integral part of their 
undertaking, the question arose whether the income 
remitted to London by the company in India after paying 
the share due to the French Government was assessable 
under the Indian Income Tax Act. It was held that the 
•said income derived by the assessee company from pay- 
ments to it by South Indian Railway received in British 
India by the agent of the assessee company there on their 
'behalf and thus the assessee company was liable to be 
assessed to income-tax under Sec. 4 (1) of the Indian 
Income Tax Act, 1922, and that the payments constituted 
-profits or gains of a business carried on by tiie awwg f tfie 
•company. It was further held that an yearly payment 
•made to the French Colonial Government was a distr- 
ibution of profits and not an allowance deductible froin 
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those profits {Pondicherry Ry, Co., Ltd, v. Commissioner 
of Income-tax, (1931) 33 Bo?n, L. R, 1263). In another 
case where it was sought to assess the company with income 
tax as the agent of shareholders because it paid dividends 
to them, it was held by the majority of judges that the 
company was not an agent within the terms of Secs. 31 
and 34 of the Act (ImperiaL Tobacco Co, of India Ltd, 
V, The Secretary of State for India, U922) 48 Cal, 721). 

Liability of Agent of Non-Resident Foreigners 

We have seen in the above discussion in connection 
with foreign income and foreign companies that in case of 
foreigners or non-residents cariydng on business within 
British India through an agent the tax is recovered 
through the assessment of agent. This is done under 
Sec. 40 of the Income Tax Act of 1922, which runs as 
follows : — 

In the case of any guardian, turstee or agent of any person 
being a minor, lunatic, or idiot or residing out of British India 
(all of which persons are hereinafter in this section included in 
the term “ beneficiaiy ”) being in receipt on behalf of such 
beneficiary of any income, profits or gains chargeable under this 
Act, the tax shall be levied upon and recoverable from such 
guardian, trustee or agent, as the case may be, in like manner 
and to the same amount as it would be leviable upon and recover- 
able from any such beneficiary if of full age, sound mind, or 
resident in British India, and in direct receipt of such income,, 
profits or gains, and all the provisions of this Act shall apply 
accordingly. 

This liability of agent of a non-resident is a personal 
liability {Plunkett v. Narain Parasuram, (1898) 22 Bom. 
332; 1 J. T, C, 1). Of course a notice has to be given to 
the agent who is sought to be assessed as provided for by 
Sec. 43 of the Inconw Tax Act, which runs as follows : — 

'‘Any person employed by or on behalf of a person residing 
out of British India, or having any business connection with such 
person, or through whom such person is in the receipt of any 
income, profits or gains upon whom the Income Tax QflSicer has 
caused a notice to be served of his intention <rf treating him as 
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the agent of the non-resident person, shall, for all the purpose* 
of this Act, be deemed to be such agent; 

Provided that no person shall be deemed to be the agmi of 
a non-resident person, unless he has had an opportunity of being 
heard by the Income Tax Officer as to his liability. 

These notices may be served on more than one i^fint 
if the non-resident has more agents than one within his 
jurisdiction finally selecting any one of them and assessing 
him on the combined income of his principal throng all 
the agents within the jurisdiction of British India. TbO 
object of serving this notice is to give an opportunity to 
the agent to state his case and show cause, if he can, as 
to why he should not be treated as an agent of the foreigner 
or non-resident and made liable as such. The notice of 
course has to be served once, t.e., at the beginning when 
it is sought to charge him as an agent and for futiire 
assessment no further notices need be given. 

The Act does not give any definition by which, in any 
particular instance, it could be decided as to whether a 
non-resident is or is not carrying on business in British 
India and does not expressly state how the amount of 
taxable property is to be arrived at. However Rules 33-35 
prescribe the manner in which, and the procedure by 
which the income, profits and gains may be arrived at in 
the case of non-residents. The rules run as follows : 

Ride 33, In any case in which the Income Tax Officer is of 
opinion that the actual amount of the income, profits or gains 
accruing or arising to any person residing out of British India, 
whether directly or indirectly through or from any busmesa 
connection in British India, cannot be ascertained, the amount of 
such income, profits or gains, for the purposes of assessment to 
income-tax, may be calculated on such percentage of the turn- 
over so accruing or arising, as the Income Tax Officer may conskl^ 
to be reasonable, or on an amount which bears the same propor- 
tion to the total profits of the business of such parson (miefa 
profits being computed in accordance with the proviaions oi 
Indian Income Tax Act) as the receipts &o accruing or aria|nf 
bear to the total receipts of the business, or in such other inaii|ier 
as the Income Tax Officer may deem suitable. 

Ride 34. The profits derived from any 

71 
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IB the maimer referred to in Sec. 42 (2) of the Act may be 
determined for the purposes of assessment to income-tax according 
to the preceding rule. 

RvU 36. The total income of the Indian branches of non- 
resident insurance companies (Life, Marine, Fire, Accident, Burg- 
laiy, Fidelity Guarantee, etc.), in the absence of more reliable 
data, may be deemed to be the proportion of the total income, 
profits or gains, of the companies, corresponding to the proportion 
which their Indian premium income bears to their total premium 
• income. 

On the same footing the Indian branches of non- 
resident firms are liable to assessment under the Act. In 
order to secure an accurate assessment in such cases 
Secs. 22(4) and 37 empower the Income-tax Officer to 
require the production of the balance-sheet and the profit 
and loss account of the firm as a whole, in addition to 
t^at of l^e Indian branch and also to require the sub- 
mission of a detailed statement of all profits credited to 
the personal account of the head office on account of 
transactions carried out on its behalf. Where Hie accounts 
oi the foreign head office and the Indian branch do not 
enable the share of profits due to the Indian branch to 
be accurately gauged, Rule 33 as quoted above gives the 
Income Tax Authorities wide powers to determine how 
the profits of the Indian branch shall, under these circmn- 
stances, be calculated. Even the percentage of turnover 
of business done by the branch or an amount which bears 
the same proportion to the total profits of the business 
as Indian receipts bear to the total receipts of business 
or any other reliable method of calculation may be followed. 
In case of shipping companies the most suitable method 
of assessing, according to the Income Tax Manual, is to 
calculate tax on the same proportion of total profits of 
the company as the Indian receipts of the company bear 
to the total receipts. Indian receipts here mean sums 
received either in India or elsewhere, on account of goods 
lapped or passengers carried from Imfia. In case of in- 
surance companies, life, fire, marine, aoddent, etc., the 
itotlwd whi(h is said to be most equitable by the In^me 
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Tax Manual is the assessment to tliese branches on 
proportion of the total profits of the companies corres- 
ponding to the proportion which fheir Indian premium 
income bears to their total premium income. 

In case of agents of non-resident firms or compani^ 
of which they are neither branches or subsidiary firms, 
it is not necessary that the regular agency should exist 
in order to make the profits of non-resident chargeable in 
the name of an agent because according to Income Tax 
Manual they are chargeable even when the only connec- 
tion between the non-resident and the person acting as an 
agent is that that person is ordinarily and regularly 
employed as an agent by the non-resident. Thus the 
question of agency will be a question of fact to be deter- 
mdned on the circumstances bearing on each case. To 
take an example, if there is no privity of contract between 
the foreign principal and a resident who purchases the 
foreign principal’s products through another resident or 
if the resident has to bear any bad debts arising out of 
such transaction, the resident vendor is not to be treated 
as the agent of the non-resident. But if a non-resident 
does not bear bad debts he will be considered to be trading 
in the coimtry if there is a privity of contract. 

In case of casual agents for non-resident firms to 
whom goods are sent from time to time or cons^ed, 
taxation through the agent of a non-resident is not 
exempted by the authorities. 

INCOME FROM PROPERTY 

In this connection on the income of property held 
by a Joint Stock Company the tax is payable in respect 
of the bona fide annual value of the property whi(^ is 
deemed to be made up of buildings or lands, appurtoumts 
thereto and of which the company is the owner, other than 
the property or such portion of it which is ocmqiied 
the assessee for the purposes of its bumness. The bona 
fide annual value is the full market vidue at wMdi the 
property eotdd be let from time to time without od!ii!ia]i^ 
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ing any charges by way of municipal debts or taxes that 
may be made thereto. Sec. 9 of the Income Tax Act 
deals with this power, which runs as follows : — 

Sec. .9(1). The tax shall be payable by an aesessee, under 
the head “ Property/’ in respect of the bona fide annual value 
of property consisting of any buildings or lands, appurtenant thereto 
of which he is the owner, other than such portions of such property 
as he may occupy for the purposes of his business, mibject to the 
following allowances, namely : — 

(t) Where the property is in the occupation of the owner, 
or where it is let to a tenant and the owner has 
undertaken to bear the cost of repairs, a sum equal 
to one-sixth of such value; 

(tt) where the property is in the occupation of a tenant 
who has undertaken to bear the cost of repairs, the 
difference between such value and the rent paid by 
the tenant up to but not exceeding one-sixth of such 
value ; 

(ttt) the amount of any annual premium paid to insure the 
property against risk of damage or destruction; 

(tV) where the property is subject to a mortgage or charge 
or to a ground rent the amount of any interest on 
such mortgage or charge or of any such ground rent; 

(v) any sums paid on accoimt of land-revenue in respect 

of the property; 

(vi) in respect of collection charges, a sum not exceeding 

the prescribed maximum; 

(tm) in respect of vacancies, such sum as the Income Tax 
Officer may determine having regard to the circum- 
stances of the case. 

Provided that the aggregate of the allowances made under 
this sub-section shall in no case exceed the annual value. 

(2) For the purposes of this section, the expression “annual 
value” shall be deemed to mean the sum for which the property 
might reasonably be expected to let from year to year. 

I^vided, that, where the property is in the occupation of, 
the owner for the purpoe^ of his own residence, such sum shall, 
for the purposes of this section, be deemed not to exceed ten 
per cent, of the total income of the owner. 

If a person or a company derives an income from a 
property which is hdd on lease, the tax is levied under 
Sec. 12 of the Income Tax Act, which lai^ down that 
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tax shall be payable by an assessee under the bead " other 
sources ” in respect of income, profits and gmns of every 
kind and from every source to which this Act applies, 
if not included imder any of the preceding heads. Of 
course the usual deductions for expenditure will be 
allowed from the income in this case also. We have seen 
that the annual value is calculated on the basis of the 
market value of the property at which it could be let 
from year to year and the municipal valuation here is 
not taken into account. The result is that the actual 
rent payable on a long term lease or the actual rent pay- 
able on yearly lease under a privilege rental, (fiffers from 
the market value of the rents. Where the owner himself 
occupies the building, the annual value is restricted to a 
maximum of 10 per cent, of the total income of the owner 
himself, which is a limitation of concession in this case. 

The deductions allowed in connection with property 
are : — 


(1) Repairs expenses not exceeding one-sixth of the anntial 

value and this allowance is a fixed allowance iiresr 
pective of the fact whether the money was actually 
spent or not. 

(2) Whether the property is let and the tenant pays the 

cost of repairs, the repairs to the extent not exceeding 
one-sixth of the value will be allowed. 

(3) Whether the property is mortgaged or charged or 

subject to ground rent, the amount of interest on such 
mortgage or charge or ground rent is aUowed. 

(4) Premiums paid for insurance of the property against 

risk of destruction or damage. 

(6) Any amount paid on account of land revenue in respect 
of the property. 

(6) Collection expenses to the extent of a sum not exceeding 

the prescribed maximrim of 6 per cent. the amraat 
value of the property. This includes net legal expenses 
in connecticm with collection after deducting costs 
recovered, if not from the c^posite party. 

(7) In case foreigners, such sum as the Income Tax 

Authorities may determine having r^purd to the 
cumstancee of the case. The allowance is not' to 
exceed in any case the amuud value. 
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(8) In caae of unrealised rents, if legal steps are taken to 
realise same, the same will not be computed until 
realised. 

RECOGNISED PROVIDENT FUND 

All large corporations and Joint Stock Companies 
generally encourage their employees to look up to their 
company for a permanent connection and thus provide 
for them a fund available to them either on retirement 
or on surrender through the creation of what is commonly 
known as the “ Provident Fund.” The Income Tax Act 
also encourages creation of such funds by providing for 
them certain concessions and exemptions which we shall 
now consider under this heading. The first conces- 
sion is to be found under Sec. 4 (3) (iv) under 
which interest on securities which are held by or are 
the properties of any Provident Fund to which the 
Act 29 of 1925 applies. On the same footing Sec. 4 (3) (v) 
provides for exemption from taxation of all capital 
sums paid as accumulated balances at the credit to sub- 
scribers to such fund in computing their total income. 
The words accumulated balance includes not only contri- 
bution but also interest thereon. Contributions paid by 
a subscriber under Sec. 15 (1) (ii) are also exempt. The 
sub-sec. 1 applies to sums paid by the assessee in case 
of insurance of his own life or on the life of Ws wife or 
in respect of a contract for a deferred annuity on his life 
or on the life of his wife or as a contribution to a Provident 
Fund to which the Act applies and sub-sec. 2 applies to 
the assessee who is a Hindu undivided family for sums 
paid to effect an insurance on the life of any male member 
of the family or of the wife of any such member. Such 
exemptions are not taxed in the aggregate of any sums 
exempted imder this section or proviso of sub-sec. 1 of 
Sec. 7 or sub-sec. 1 of Sec. 58 (5) one-sixth of the total 
income of the assessee. 

The new Amending Act of 1929 has intaroduced a 
new Chapter IXA under which it has created certain 
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Provident Funds which are known as “Recognised Pro- 
vident Funds.” The recognised Provident Fund means a 
provident fund which has been and continues to be recog- 
nised by the Commissioner in accordance with the provi- 
sions of Chapter IXA. In order to be recognised for 
exemptions the Provident Fund has to satisfy, in the 
opinion of the Commissioner of Income Tax, the conditions 
prescribed in Sec. 58C and the rules made thereun^, 
which recognition may be withdrawn if any of the con- 
ditions are contravened. The Governor-General in Couiunl 
can also at his discretion direct Commissioner of Income 
Tax to refuse to accord recognition to any Provident Fund 
or may at any time withdraw the recognition from any 
recognised Provident Fund. The conditions to be fulfilled 
as laid down by Sec. 58C are as follows : — 

(1) In order that a provident fund may receive and retain 
recognition, it shall satisfy the conditions set out below and any 
other conditions which the Governor-General in Council may, by 
rule, prescribe : — 

(a) All employees shall be employed in India, or shall be 

employed by an employer whose principle place of 
business is in British India. 

(b) The contributions of an employee in any year shall be 

a definite proportion of his salary for that year, and 
diall be deducted by the employer from the employee’s 
salary in that proportion, at each periodical payment 
of such salary in that year, and credited to the 
employee’s individual account in the fund. 

(c) Subject to the provisions of Sec. 58D, the contributions 

of an employer to the individual account of an 
employee in any year shall not exceed the amenmt 
of the contributions of the employee in that y^, 
and shall be credited to the employee’s indivkhial 
accoimt at intervals not exceeding one year. 

(d) The fund shall consist of contributions as above specifo^ 

of accumulations thereof, and of interest (simple kbA 
compound), credited in respect of such eontributioES 
and accumulations, and of securities purchased time- 
with, and of no other sums. 

(e) The fund shall be vested in two or more trusty or 

in the official trustee, under a trust which shall i|oi 1|»e 
revodJble, save with the consent of all file bmiefi#arieK 
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(/) The employer shall not be entitle to recover any sum 
whatsoever from the fund, save in cases where the 
employee is dismissed for mi^onduct or voluntarily 
leaves his employment otherwise than on accoimt of 
ill-health or other unavoidable cause before the expi- 
ration of the term of service specified in this behalf 
in the regulation of the fund. 

In such cases the recoveries made by the employer shall be 
limited to the contributions made by him to the individual 
account of the employee, and to interest (simple and compound) 
credited in respect of such contributions and accumulations thereof, 
in accordance with the regulations of the fund. 

(g) The accumulated balance due to an employee shall be 
payable on the day he ceases to be an employee of 
the employer maintaining the fund. 

{h) Save as provided in clause (g), or in accordance with 
such conditions and restrictions as the Governor- 
General in Council may, by rules, prescribe, no portion 
of the balance to the credit of an employee shall be 
payable to him. 

(2) Where there is a repugnance between any regulation of 
a recognised provident fund and any provision of this chapter or 
of the rules made thereunder, the regulation shall, to the extent of 
the repugnance, be of no effect. 

The Commisrioner may, at any time, require that such 
repugnance shall be removed from the regulations of the fund. 

There is of course power provided for by Sec. 68D 
under which, subject to any rules which the Governor- 
General in Council may make, the Commisuoner can, 
in respect of the particular fund, relax the provisions of 
condition C of sub-sec. 1 of Sec. 58C, (a) so as to permit 
the payment of a larger contribution by an employer to 
the individual accoimts of employees whose salary does 
not exceed Rs. 500 per mensem and (b) so as to permit 
the crediting by the employers whose individual accounts 
of employee of periodical bonus or other contributions of 
a contingent nature, where the calculation in payment of 
such bonus or other contributions is provided for on definite 
principles by the regulations of the fund, but unless these 
^ provided for in ihe regulations of the fund and {^en 
to the employees irrespective of the enqiloyers’ volition, 
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the contributions will not be eligible for the conoesnon. 
Where the principal place of the business of the company 
is outside British India, the provident fund of employees 
of British India business in order to be recognised should 
be kept separate and must conform to the conditiow 
imposed by the Act and the rules under the Act. TSie 
words all employees only include such employees as an 
subscribing to the fund. Where the prindpal place of 
business of the company is in British India, there is no 
objection to the foreign staff, i.e., staff outside British India 
subscribing to the Provident Fund. They will not get 
any release of tax on monthly contributions since their 
salaries have not been earned outside British India, will 
not be taxed but they will get the advantage of exemption 
from the income-tax of the interest on the investment of 
the above. 

With regard to the aimual accretion in the year of 
the balance to the credit of an employee participating in 
recognised provident fund, the accretion shall be deemed 
to have been received by him in that year and shall be 
computed on the total income of that year and liable to 
income-tax and super-tax. 

This is according to Sec. 58 (f) subject to this that 
the employee shall not be liable to pay income-tax on 
contributions to his individual accotmt in a recognised 
provident fund in so far as the aggregate of such con- 
tributions in any year does not exceed one>-sixth of his 
salary in that year. Ultimately when the employee gets 
his provident fund amount after having rendered con- 
tinuous service with his employer for a period of not less 
than five years such accumulated balance shall be exempt 
from payment of income-tmi and super-tax and shall be 
excluded from tiie computation of his total income 
(Sec. 58 (g) ). Here also the Commissioner of Incon^ 
tax may allow an exemption or exolurion wh^ tbe 
employee has rendered a service for a period of not 
than five years, if in his opinion the service has be^ 
terminated by reason of empli^ree’s ill-heatth or b 7 ^e 
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contraction or discontinuance of the employer’s business 
or other cause beyond the control of the employee. 

The accounts of the recognised provident funds have 
to be maintained by the trustees of the fund and must 
be in such form and for such periods and shall contain 
such particulars as the Central Board of Revenue may 
prescribe. Such accounts shall be open to inspection at 
all reasonable times by the Income Tax Officers, and the 
trustees must furnish to the Income Tax Officer such 
abstracts of the account as the Central Board of Revenue 
may prescribe (Sec. 581). 

NEWLY RECOGNISED PROVIDENT FUNDS 

In connection with newly recognised provident funds, 
the provisions of Secs. 68J and 58K of the Income Tax 
Act are important. They are as follows : — 

Sec. 68 J (\) Where recognition is accorded to a provident 
fund with existing balances, an account shall be made of the fund 
up to the day before the day on which the recognition takes 
effect, showing the balance to the credit of each employee on 
such day, and containing such further particulars as the Central 
Board of Revenue may prescribe. 

(2) The account shall also show, in respect of the 
balance to the credit of each employee, the amount thereof which 
is to be transferred to that employee’s account in the recognised 
provident fund, and such amount (hereinafter called his transferred 
balance) shall be shown as the balance to his credit in the 
recognised provident fund on the date on which the recc^nition 
of the fund takes effect, and sub-secs. (3) and (4) shall apply 
thereto. 

Any portion of the balance to the credit of an em- 
ployee in the existing fund which is not tranderred to tiie 
recognised fimd shall be excluded from the accounts of the recog- 
nised fund and shall be liable to income-tax and super-tax in 
accordance with the provisions of this Act other than ttiis Chapter. 

(3) Subject to such rules as the Central Board of Revmiue 
may make in this behalf, the Income Tax Officer idiall make 
a calculation of the i^Egi'egate of all sums comprised in a 
tran^erred balance which would have been liable to income-tax 
if this chapter had been in force from the date of the institution 
of the fund, without regard to any tax which may l^ve been 
fmd cm any mdi sum, and such aggr^te (if my) be 
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deemed to be income received by the employee in the year in 
which the recognition of the fund takes effect, and diaU be included 
in the employee’s total income for that year; and for the pmrpoees 
of assessment, the remainder of the transferred balance shall be 
disregarded, but no other exemption or relief, by way of refund 
or otherwise, shall be granted in respect of any sum comprised 
in such transferred balance. 

Provided that, in cases of serious accounting difficulty the 
Commissioner shall have power subject to the said rules, to make 
a summary calculation of such aggregate. 

(4) Notwithstanding anything contained in condition (A) 
of sub-sec. (1) of Sec. 58C, an employee, in order to enable turn 
to pay the amount of tax assessed on his total income as determined 
under sub^c. (3), shall be entitled to withdraw from the balance 
to his credit in the recognised provident fund a sum not exceeding 
the difference between such amoimt and the amount to which he 
would have been assessed if the transferred balance had not been 
included in his total income. 

(6) Nothing in this section shall affect the rights of the 
persons administering an unrecognised provident fund or dealing with 
it, or with the balance to the credit of any individual employed, 
before recognition is accorded, iu any manner which may be lawful. 

Sec, 68 K (1) Where an employer, who maintains a provident 
fund (whether recognised or not) for the benefit of his employees 
and has not transferred the fund or any portion of it, transfers such 
fund or portion to trustees in trust for the employees participating 
in fund, the amount so transferred shall be deemed to be of the 
nature of capital expenditure. 

(2) When an employee participating in such fund is 
paid the accumulated balance due to him therefrom, any portion 
of such balance as represents his share in the amoimt so tramiferTed 
to the trustee (without addition of interest, and exblumve of the 
employee’s contributions and interest thereon) shall be deemed to 
be an expenditure by the employer within the meaning of clause (ix) 
of sub-^ (2) of Sec. 10, incurred in the year in which the 
accumulated balance due to the employee is paid. 

DEDUCTION OF TAX ON SALARIES 

The Income-tax is naturally levied oh salaries or 
wages, annuities, pension or gratuities, fees, commisrimi, 
perquisites or profits received by the employee in lieu of 
salary is also taxable. Salary may be paid on bebalf of 
the company or any other pubMc body or assodaticlr^. 
Government or any private employer, ts this salary ttm 
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free ooeyipation of any place of residence by the employee 
provufed for by the employer is calculated as a perquisite 
(Sec. 7 I. T. A.). Perquisites whether payable in money 
as well as in any other value is thus now taxable. 

The Income Tax Act in Sec. 18 provides for the 
’^duction by the employer at the time of payment of 
income-tax from the salaries paid by the company to its 
employees. The rate at which the tax is to 1^ deducted 
on the amount payable is to be calculated on the amount 
payable as salary at the rate applicable to the estimated 
income of the assessee. These deductions are to be treated 
as payments of income-tax on behalf of the person for 
whom the deduction was made and in the assessmmit, 
credit will be ^ven to that person, with regard to other 
income by the income-tax authorities. Failure on the 
part of the employer to deduct tax from the salary of hk 
employee will make him personally liable for the tax; on 
deduction the employer should give to the person whose 
salary was concerned a certificate to the effect that the 
income-tax had been deducted, specifying tiie amount so 
deducted and such other particulars as may be prescribed. 
Besides being personally liable the employer who fails to 
deduct salary may be prosecuted for an offence punishable 
under Sec. 51A of the Income Tax Act with fine which may 
extend to Rs. 10 for every day during which the default 
continues. 

It will thus be seen that what Sec. 18 of the Act pro- 
vides is that the tax should be deducted at tiiq source as 
distinguished from taxation at the source. Here the tax 
is deducted by person responsible for making payment of 
salaries before such payments reach the hands of the 
recipients. Under the present Act it is laid down that 
deductions from salaries shall be made at a rate whidi 
should approximate as closely as possible to the rate 
appropriate to the table of assessable income of the assemee 
under the head Salaries " and it further provide that the 
person deducting the income-tax salaries has |the powmr 
to rectify in subsequent deducticms mistakes made in 
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previous deductions. According to Income llix Mamud, 
as an illustration, if an employee’s regular monthly salary 
happens to be Bs. 500, the tax would be dedu<^ by the 
employer at the rate appropriate to Rs. 6,000, but if sudi 
an employee receives a commission or bonus or arrears of 
pay or officiating allowance amounting to Rs. 5jOOO, ^ 
employer is empowered to not only make deductions in 
future at the rate appropriate to an income of Rs. 11/106, 
to make up the deficiency in previous collections owing 
to the lower rates having been applied. There are cases 
where salaries are adjusted annually and meanwhile tiie 
employee is allowed to draw and even withdraw against 
salary due or that will become due to him later. If the 
employees of such an employer claim to deduct as 
business expenses, the sums thus drawn, they can only do 
so on the ground that the sum represents salary and 
therefore the tax should be deducted according to the 
Income Tax Manual at source from all such sums. Of 
course if it is discovered by the Income Tax authorities 
that the tax has not been so deducted they would assess 
the employee direct on all such sums if they have been 
allowed to the employer as business expenses. If they 
are not so allowed they will not be so taxed in the employee’s 
hands either by deduction or by direct assessment till the 
drawings are adjusted against salary actually earned and 
are claimed as business expenditure by the employer. 

The form in which the return has to be made with 
regard to the salaries paid by the employer together with 
the forms of the employees and the tax deducted, is as 
under 

The return to be delivered to the Income Tax Officer 
under Sec. 21 of the Act shall be in the following form : — 



form : 
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uopnqu^nod s^aAordina 
dip jfo i^anom« aip ja^dBqQ) 
punj t^napiAOid p^cicaoadJ « O) S 
Ba;nqu^noo‘no8aaa aaAoidma aq; u ^ 


'pa^anpap X9% p ^rniooiy 


sa 


*11 nopaag japan aoi^anpa^f «h| 


•afq«A«d X9% p ^anorav 


‘ajqtsaSjvqa ^anoons !^aj^ 


•(9X tJOi^aa^) vnnajd aaavjnsax 

aj^ jo ‘(^anoaaij uo aoi^npaQ 


’[(I) Z nopaag o) osTAOjd] 
spnnj laq^o pats VaaptAOJj 


00 


JO !^anoaat3 ao oopanpaQ 
*V9 P™ 9 ‘9 saain[o*a jo moj, ^ 


*(iC[a)«jt3das o^oqs aq qatsa) 
aaSoM JO Ajtspss ao^rppts ai jo 
JO naq ni a^qojd jo (9 aomioa at «< 
OMOqs aeoq^ W8^\ jaqio) saaotSMOff^ ^ 
JO aa^mnbjad oo^oiaioa 

*flaaj *X^in!^uiS *8naoq jo ^onoaxy 


*sja:)jrei:d) aajj-^oaj 
p anpsA JO aaaisMoqa asnogr 


61 *qajtspq ^2 ao Sorpoa jtsaA 
jaq^ tounp pred noisaad jo X^qnnoB 
'saSoA 'AjTBfBS JO ionoore ps*^bj, 


'^oaoiiCoidaia 

p am^TO JO ^oaoK^aroddy 


*aaaapi8aj jo ssajppa ps^ j 


*000^ p atDoaj^ c« 


*jaqiima puag 
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I certify that the above statement contains a complete list 

of the total amounts paid by to all peiscms 

who were receiving income on the 31st day of Maiich, 19 at 

the rate of Rs. 1,000 per annum, or have received during the year 
ended on that day not less than Rs. 1,000 in respect of salary, we^^, 
annuity, pension, gratuity, fees, commissions, perquisites or profits 
in lieu of or in addition to salary or wages, and that all the puid- 
culars stated are correct. 

Signature of person by whom 

Date the return is delivered. 

DEDUCTION OF TAX ON INTEREST OF 
SECURITIES 

The same Sec. 18 which we have discussed in the 
above paragraph in connection with salaries also provides 
for the deduction of tax under sub-sec. 3 where it is laid 
down that a person responsible for paying any income 
chargeable under the head “Interest on securities” shall 
at the time of payment deduct income on the amount of 
the interest payable at the maximum rate. Here the tax 
will be deducted at the maximum rate because the person 
paying the interest has no information regarding ilie total 
income of the person to whom the payment is made, whereas 
later can claim refund from the Income Tax Authorities of 
the excess by proving his income. If a company has 
issued debenture loans it has to deduct tax from the 
interest which it pays to the holders of these debentures 
at the maximum rate. The usual certificate of having 
so deducted the tax at the source is naturally given. The 
certificate would be in the following form : — 

Name of Local Authority|Company. 

Address. 

To (1) 

Name and address of payee (2) 

I|We hereby certify that Rs. being income-tax at 

’ (1) Name and adcbees of the owner of security titouU be 
given here. In the ease of bearer debmitures or bmids, these part|> 
culen are to be given as declared by the payee concenmd. 

(2) To be completed (mly in the case of beam' (Mbaitoi# 
orbomlB. 
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the rate (rf pies per rupee has been deducted from 

Rs being the amount of interest at the rate of 

per cent, per annum due (3) on debenture Nos 

ci Rs each of the (4) and that it has been 

m* will, within the prescribed period, be paid by me|us to the 
Goni^e^m^t of India at 

Superintendent, Public Debt Office, 
or Principal Officer or Managing Agents, 

...19 

(To be signed by claimant). 

1 hereby dedare riiat the securities on which inters as above 
specified has been received, were my own property and were in the 

possession of at the time when income-tax was 

deducted. 

Signature 

Date. 

(N. B. — ^The securities to be produced when required in 
support of any claim). 

Dividends as a Sbareholder 

Any sum which a person receives by way of dividends 
as a shareholder in a company where the profits or gains 
of the company have been asseraed to income-tax will 
be exempt from income-tax in the hands of the assessee 
though not super-tax. This is because a dividend which 
is received by the shareholder of a joint stock company is 
an income which is assessed imder Sec. 6 (vi) tmder the 
heading of “Income from other Sources.” From this 
dividend as we have already seen while dealng with income- 
tax payable by joint stock companies, the income-tax at 
the full standard rate is deducted at a source by the 
company itself and the shareholder is left to apply for 
a refund if the scale of taxation applicable to him is 
lower than the one at which tiie deduction is made. 

Under both the Acts Indian as well as Engli^, the 
income tax is in effect paid on behalf of tbe sbiijr^lder 
by the company. In both the Acts it is the by 

(3) Ihe date on wbieh interest is payable. 

(4) Here enter the name <d the loeal autiiority or the oopgpany.. 
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ite prcfMr tMmi ham t» mske a ntotn at pMito ai Urn 
amfaa^. H w Oe conpsoj is aasnnd aa Haam’ 
pNfite sad ik k tile coapeay is to eat 

tkns pep the tsfx OR prafils. The lesulfc is ttak titt 
shareholder gets the balance of the profits aftw papkK 
the tax. This is clear if Secs. 4» 11, 12 and Schedule 2 
oi Haa Ineeme Tax Act of 1886 as amended to> 1934 
could be eca^Moed with the l&glish Act, Sees. 49, 64^ 
and 100 of the English Income Tax Act of 1842 
(Martin J., in Panhottamdas Harkiahandat v. The Cenirel 
India Spinning and Weaving Co., (1918) 42 Bom. 579 on 
pages 585-586). In this case the Court further argued 
that th<Mi^ in a narrow technical sense it may be said tiiaA 
the eoDopany being a separate legal entity the net proftke 
heloBg to the company and not to the sharehold^, at aaqr 
rate until a dividend has been actually declared. But he 
effect these net profits do belong to the tiiar^older. If ' 
therefore any sum has to be paid out of those net profits 
to the Crown for tax, in effect it is the shareholder wfid 
has to pay. The provisions of the Income Tax Act an. 
te> the assessment on and paymmt by the compaiqr are ha 
effect more machinery for ^e collection of tax, tati 
the matter is made much clearer if one sweeps away this 
machinery and regards the matter as between the Crown-, 
and the subject. In this case it was further laid down 
that as between fixed preference and ordinary shareholde» 
in a joint stock ccnnpany, the former are not entitied tn 
have tiieir preference dividends paid free of income-tax 
in a case where there are no express words to that effect 
in the contract regulating the ri^ts of the parties. 

In this eminection the remarks of EaH of HciUdmfjp 
in the ease Ashton (xoa Co. v. Attorney-General, (190^ 
A. C. 10 are important. Here the question was whethier 
the maximum rate of (fividmid which was fixed fay artielss 
to be pven to shareholders in any year skndd meluik' 
the tax or exclude smne was the quertion at issue aki^ 
the Cburt wiived at the daemon that in airivii^ at 
nke ef the pn^ts ou|^ tot bo mdeulided |» 

72 
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inclusiye and not exclusive of the amount payable for 
the year in r^qpeet of income-tax. Earl of HaUbury, L. C., 
in dealing mih the question of the agency between the 
company and the shareholder expressed himself as 
follows : — 

"There is a somewhat difficult and complex machinery which 
makes the officers of the company, officers of the Finance Depart- 
m^t oi the Government for the purpose of coUectii^; the tax/' 

Similarly Rowlaitt, J., in Pwdie v. The King, (1914) 
3 B. 112 on page 117 stated as follows : — 

"The company therefore is assessed and pays the tax. There 
is strictly q>eaking, no tax upon dividends at all; the company has 
to pay in<K>me-tax upon its profits as a company, and, having paid 
the income-tax, the effect is that there is less to divide among the 
shareholders. Sometimes the company declares what is called a 
dividend * free of income-tax ’ which means that having paid income- 
tax, the divided paid is less be<»use tiiere is less to divide. Some- 
times it declares a dividend which it does not call free of income- 
tax and tiien it deducts a certain percentage from the dividend, 
stating that it is for income-tax. Hie real effect of the latter 
course is, not that the company has declared a dividend of the full 
amount and then deducted income-tax from it, but that it has 
(tedar^ a dividend of the net mnount and told the diarehokters 
that it would have been so much more but for the fact that the 
profits oi the company were charged with income-tax before the 
dividend was made. Strictly q;)eaking therefore, the mippliant has 
not been charged with income-tax at all in respect of interest and 
dividend. The charge is imposed upon the agents who pay the in- 
terest md upon the company which pays the divutaids and the 
agents and the company have to pay the amount of the income- 
tax to the Crown in teepect of that charge.” 

This reasoning of RowUUt, J., was doubted and declared 
inconsistoat with tire decision in Athton Oas Co/t Case 
<dted above in Brooke v. CommmUmers of Inland Bevemue, 
7 T. C. 261, but was followed in BloWs Case, 8 T. C. 101. 
(See also Comimssioners of Inland Revenue v. John Blott 
and I. . Greenwood, 8 T. C. 101; Bradbury v. English 
Sewing Cotton Co., 8 T. C. 481; (1022) K. B. 660; 
Sheldrick v. South African Breweries Ltd., (1023) 1 K. B. 
173). For income-tax purposes the company and the diate* 



INCOME TAX AS APPLICABLE TO JOINT STOCK COMPANIBB 1139 

holder are separate entities, but the relations of tiie company 
and of shareholders to the revenue are separate hnd 
distinct (Per Master of Rolls in Commissionen of Iritand 
Revenue v. Lending Neumann and Co., 12 A. T. C. 84). 
According to the Calcutta High Court dividends in the 
hands of a shareholder are entirely exempt from the income- 
tax even in cases where a part of the dividend may have 
been paid from exempted profits in the hands of the 
company (Re. Hungerford Investment Trust, Ltd., (1935) 

1 T. R. 65). 

INCOME TAX RETURN AND ADJUSTMENT OF 
ACCOUNTS 

In case of Joint Stock Companies, it is required that 
the principal officer of every compmiy must prepare, and 
on or before the 15tb day of June in each year furnish, 
to the income-tax officer, a return (in the prescribed form 
and verified in the prescribed manner) of the total income 
of the company during the previous year [Sec. 22 (1) ]. 

Provided that the income-tax officer may in his 
discretion extend the date for the delivery of ^e return 
in the case of any company or class of companies. 

The return of total income of companies required by 
this section should be in the prescribed form. 

The obligation to make this return is a statutory 
obligation upon the principal officer of the company and 
it is not necessary that the income-tax officer should send 
any preliminary notice or request to the company or to 
the principal officer concerned. 

The tax payable by every company is at the nuMrimiini 
rate on its entire net assessable income of the previoos 
year irrespective of what sudh income amounts to. 

Assessable Incune 

For the putpose of arriving at tiie assessable inmmw 
from buriness the usual profit mid loss account piq|Mced 

the compmiy showii^; the net profit of the buiineas 
for tiie year may be taken as the bains but if inf Hus 



It# imii4H ««lf7AliIM MAUm 

«||4 lOM »e«W)Al 9X9 chlklpd wy itllM of «q|MQd^W» 
nfuoh «v« 00 ^ oUowed ob deduction m detailed beknr lu# 
timoB* in order to nrnve nt the wwininble picAts of the 
hunofcs. hoTe to be Added book* 

Tbe foltaving iteeoa of eqmiditore, if iaeurced in 
the ubuaI eowee of bunneae, ore nUoirad to be Juried in 
the profit And lose Aecouot pie^tAied fenr mecene-taz 
purpeees 

(1) Any rent paid for the premises in winch the 

business is carried on. Where the company 
oceupies its own premiaea for bueineee purposes 
no rent is allowed to be charged against 
business profits and the annual rental value 
of such property is not oontidcred as income 
for the purposes of assesaament under the head 
of “Income from Properly.” 

(2) Cost of repairs where the company is the tmant 

only of the premises and has undertakes to 
bear the cost of such repairs. 

(3) Interest on money borrowed for bumnsss 

purposes where the payment of intnest is not 
in any way d^ndent cm earning of profits. 

(4) Insurance premium against risk of damage or 

destiau^on of buildings, machinery, plants 
furniture, stocks or stores used for the 
purposes of business. 

(5) Cost of current repurs to such buildings,. 

machinery, plant or furniture. 

(6) Depreciation on buildings, machinery, plant or 

furniture being the property of the assessee 
according to scheduled rates calculated on the 
original cost provided the prescribed parti* 
culars are furnished. If no depreciation or 
any part thereof could be claimed in any year 
on account of loss or insuffident profit, such 
unclmmed depredation can be added to the 
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nibeequoat year’s aHowanoe hN^ dqnedatton 
a^unst such y<Ntf% ptoftfi provided that in 
no ease tiie toial all^aAees for de|ifedation 
should exceed the original cost to the assessee 
in respect of such pti^periy. 

(7) Obsdescmce allowance in respect of any 

machinery cw plant discittded, the 

diff^^ce between the book value oi the 
machinery or plant, (original cost less total 
allowances claimed), wad realised value 
of the machinery and plant when sold after 
being discarded or its scrap value. 

(8) Loss by way of deatii of imimals (or where 

th^ becmne permani^tly useless), in case 
they have been used for the purposes of 
business otiierwise than as stock-in-trade. 
The basis of loss clidmable as deduction is 
the difference between the original cost and the 
amount if any realised in respect of carcasses 
or animals. 

(9) Any sum paid on account of land revenue, 

local rates or municipal taxes in respect of 
such part of the premises as is used for busi- 
ness purposes. 

(10) Any sum paid to an employee as bonus or 

commission for services rendwed where such 
sum would not have be^ payable to him as 
profits or dividends if it had not been paid 
as bonus or cotnmistion provided such bonus 
or commission is of a reasonabte unount witii 
reference to the pay of the employee, the 
conditions of his service, the annual profits 
of the butiness and the gen«al practice in 
mmilar businesses. 

(11) Any expenditure incurred solely for the purpose 

of earning sueb- profits or gaini, m4 

in tiie nature of a eaj^tai 

as salaries, wages, {rifinti^ Malkliily , 
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advertisements, dlscoimts and all such general 
and trade expenses. 

(12) Bad debts actually written off. 

Dedactions not Allowed 

The following items are not allowed to be charged to 
tile profit and loss account prepared for ascertaining the 
assessable income and if they are charged they are required 
to be added back : — 

(1) Reserve for bad debts, or provision for any 

funds. 

(2) Expenditure of the nature of charity or present. 

(3) Capital expenditure. 

(4) Cost of additions, alterations, extensions or 

improvements of any assets of the business. 

(5) Sums paid for income-tax and super-tax, or 

any tax levied by any authority oth«r than 
land revenue, local rates or munidpal taxes 
in respect of business premises. 

(6) Rental value of property owned and occupied 

by the owner of a business for the purpose 
of the business. 

(7) Losses sustained in previous years. 

(8) Any loss recoverable under an insurance or a 

contract of indemnity. 

(9) Depreciation of any assets of the business other 

than the depreciation allowed as per scheduled 
assets under Section 10 (2) (vi). 

(10) Any expense which is not incurred solely for 

the purpose of earning the profits. 

(11) Sums paid for goodwill. 

(12) Loss on speculation or gambling transactions. 

(13) Any sum paid or set aside as appropriation 

of profits. 

Bail Debts when allewed as a Deduethm 

A bad debt or irrecoverable loan cannot be allowed 
as a deduction unless 
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(a) the assessee has written it off his accounts, 

(b) it has actually become bad or irrecoverable, 

(c) it actually became so in the “previous year.” 

Loss by Embezdement 

Sums embezzled by an employee are allowed to be 
deducted against the business profits of the employer 
[Para 64 (v)], 

A company’s assessable income is ascertained in 
practically the same manner in which such income of 
any other business or trade is ascertained. If the usual 
profit and loss accoimt is taken as the basis for filling in 
the return of income by the company, all expenses wbieh 
are not allowed to be deducted should be added to the net 
profit as shown by such profit and loss account, and all 
incomes included in such accounts being in the nature of 
casual income or capital income or such as is not earned 
by the company in the ordinary course of its bu^ess 
are deducted from such profits in order to arrive at tiie 
figure of the total assessable income. 

There are however a few items of a peculiar nature in 
connection with joint stock company organisation which 
require special mention here. 

(1) Preliminary expenses incurred in connection with 

the registration and promotion of the company 
being in the nature of capital expenditure are 
not allowed as deductions from the revenue. 

(2) Underwriting commissions, cost on issue of 

debentures, brokerage or law charges incurred 
in securing loans, are all treated as items of 
capital expenditure and not allowed to be 
charged to revenue. 

(3) Premium on issue of shares or debentures as well 

as amounts received on forfeited shares bdng 
in the nature of capital income are not asses- 
sable. i 

(4) Interest on debentures. This is idlowed tO |be 

charged against the profits of the company ^ 
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tile oompaay reqtured to deduct in the first 
iastonce income-tax at the maxmium rate 
before payment of interest to debenture- 
holders and account for the same to the 
Income Tax Authorities. 

Obsolescence Allowance 

The Obsolescence allowance is a deduction from bnti- 
ness profits, and is made, in respect of the value of plant 
and machinery which has been sold or discarded cm aoooimt 
■of its being obsolete. This allowance is equal to the 
difference betwe^ the book value of such assets and the 
amount for which the same is actually sold. 

In case of loss owing to obsol^cence of Plant and 
Machinery the following example will illustrate the treat- 
ment in account. 


nustration 


A factory madiine is bou^t at Rs. 12D00. After its 
use for 5 years during which total depreciation was claimed 
to the extent of Rs. 2,000 the same being, obsolete is sold 
(osc Rs. 5^000. Show the amount to be claimed against 
profits. 


To Origiiul Cost 


Mackmery Account 


Rs. 

By Depreciatioii A|c 

Rs. 

U/WO 

(claimed during 


S ymars) 

2to0 


„ Caab 

„ P. A L. A|o being 

5;000 


die loss dahnable 

5/)00 

um 

Rs. 

UJOOO 


JUttftratiM 

A boi^t a knitting machine for business use for 
Rs. 124)00 OB 1st January, 1910 ami wm aUowed a d^re- 
dation allowance of 5% per annum by tbs Income Tax 
Authmities iqito 81st Decmd^, tOM, wbsB faaid^g faitod 
in budBesB, fas acM ^ macidas to B to Rs. 64)00. 
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B used the machine in hie businees iipto Slet Deeenber, 
1936 , doting whkh pmod he was altowed the imoal 6 ^ 
deimdataoD aUowance; on Slst December, 1936 , ac4d' 
away the machine as having become obsolete, fm Rs. 2^000. 

What is tiie amount of obsolescence allowMice (if any) 
that may be clmmed by (1) A, (2) B? 

A cannot daiia any ofaooleBcenee aUowance becauee he has 
not cold the madiine owing to its becoming obsolete, but he has 
sold it on account of his busmess failure. 

B is, however, entitled to an obsolescence aUowance oi Bs. 3JS0 
which h arrived at as under 


Ck)^ of the machme on let Jan. Id34 



Rs. 

Lest 3 yean’ d^redation @ 6% 

•• 

•• 

SjMO 

750 

Value of asset at the time of sale 

Lett Amount realised on sale .. 


, , 

4,250 

2jOOO 

3^ 

Loss on account of obsolescence 

•• 

Rs. 


Dlnstration 


Machinery was bought for Rs. 12/)00 in 1934. Profits 
prior to charging depreciation at 5 per cent, thereon were 
in 1934 Rs. 800; 1935 Rs. 100; 1936 Rs. 400 and 1937 
Rs. 1,900. What would be the amount of D^[>reciation to 
be diarged agunst Profit of 1^7? 


BMe. 

Profits 

Bi. 

DetirecUtion 

token 

Afifiatoge of 
Bs. 

Amount Added 
to Subsequent 
DepreetoMon 

assesstble 

Profit. 

Bs. 

11— 13-M 

800 

BOO 


BOO 

81—12-35 

100 

100 


Nil 

81-13-38 



TOO 

Nil 

81— 13-«r 

IJWO 

1300 

Nfl 

eoo 


The amount of depredation to be diatged agunst profits 
of 1837 is Rs. l;300. It may be atMed hoe that provuaon 
to DepreciatitMi Fund is not allowed while ctnnpiiding 
assesntbto ineoiM. 
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Super-tax 

A company is liable to pay super-tax in addiUon to 
income-tax in respect of its income in excess of Rs. 50^000 
at the rate of one anna in the rupee, plus the surcharge 
of one {ne in the rupee under the Finance Act of 1936. 
Illustration 


The Profit and Loss Account of A. B. A Co., Ltd., 
for the year ended 31st December 1935 showed as 
follows : — 



Ra 


Re. 

Rent 

3,000 

Gross Profit 

86,000 

Salaries 

36,000 

Sundry Reoeipto 

4,760 

Trade Expenses 

13,000 

Premium on Bhares . . 

30,000 

Debenture Interest 

7fi00 



Income Tax 

5,000 



Preliminafy Esp^enses 
Loss on sale of Invest- 

5^ 



ments 

3,000 



Dmredation : — 




Plant 10% 

7,500 



Furniture 5% 

250 



Net Profit 

40,000 



Rs. 

1,19,750 

Re. 

L49.760 


You are required to adjust the above Profit and Loss 
Account for the purpose of ascertaining the net amount 
on which income-tax is payable for the official year 
1936-37. 


A. B. A CO., LTD., ASSESSMENT FOR 1«36^ 



Rs. 

Re. 

Net Profit as per Profit and Loea Account 

Add Deductions not allowed for Income-tax 


40fi00 

purposes : — 

Income Tax 

6,000 


Preliminary Esroenses 

Loss <ni Me of InvestmmtB . . 

6^)00 

SflOO 


Depredation of plant (excess) 

3,760 

16,760 

Less Premium on Shares 

Total Assessable Income 


66,760 

aofioo 

Ra. 

36480 



Amount tax is payabte at the maximum flat rate. 
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Notb The Debenture Interest is allowed as a business chaige. 
The company will deduct income-tax at the maximum rate 
on this interest and pay the same to Government. Deben- 
ture holders will of course get a credit for the income-tax 
so deducted. 

niustration 

You are asked to advise the directors of a Company 
what they will have to pay for Indian Income Tax and 
Super-tax for the official year to 31et March, 1938. The 
Company’s accounts to 30th June 1937, show.— 


Bs. 


Gross Profit 

Salaries and General Charges 
Rent, Rates, etc. 

Ricome Tax 

Managing Agents’ Allowance .. 

Managing Agents’ Commission . . 

Loss on Investments Sold 
Reserve for Doubtful Debts 
Bad Debts 

Depreciation on Furniture at 10% per annum 
Depreciation on Investments 
Premium Received on Issue of shares 


SijOOfiOO 

9Sfl00 

28fi00 

15,000 

24/100 

51/100 

60/100 

lO/WO 

15/100 

2/100 

30/100 

1/10/100 


The Profits were appropriated as follows 
Reserve Fund 

Depredation on Machinery at 71% on cost 
Dividend at 20% . . 

Bmius at 5% 

Staff Bonus 

Balance Forward to next year 


5/10/100 

efiOfiOO 

SfiOflOO 

2fl0fi00 

10/100 
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Btotemeikt eiiowiiig tiw Ptofit uMsabk for beomMoz Mid 
BupeMu for tlw yoor «ikM dOth Juae. U87. 



Bs. a. p. 

Bs. a. p. 

Gross Profit 

Lets Expmulitiire 

Ssisries and Qonoral Charges 
Bent, Bates, eto. 

Maaiigiiig Afsiifis* AUsMMS 
Bhnagfcto Agents* OssRaiission 

Staff Bonus 

96.000 0 0 
%000 0 0 
31^000 0 0 

61.000 0 0 
16,000 0 0 
10,000 0 U 

MJ»,000 0 0 

3,S,000 0 0 

fMi|eet to thelLsss Depreciatifm 
Ohaffss beingl On furniture 

atloired. | Onmachinerj 

3,000 0 0 
6,00,000 0 0 

Ba. 01,77,0110 0 0 

6,03,000 0 0 



“Ai. iRTO.flOO 6 0 1 


Thus the total assessable income is Rs. 25,75,000 cm whidi the 
company will have to pay income4ax. 

ADJUSTMENT OF PROFIT FOR ASSESSMENT OF 
SUPER-TAX 



Bs. a. p. 

Bs. a. p. 

Brofit assessable as sbote 
last ASMMint Exempted 

BiTMend at 30 per cent. 

60^000 0 0 

8,00,000 0 0 

36,76,000 0 0 

Bomia 5 per cent. 

2,00,000 0 0 

1040,0(10 0 0 

Income Assessable to Super-tax 


Bs. 1646,000 0 0 


Dlustration 

The Soordas Cotton Mills Ltd., made a profit of 
Rs. 14,96,400 for the year ended Slst Deeemb^, 1985. 
Hie Profit and Loss Account included a debit of Rs. 45,300 
for Income-tax and Sup^-tax paid on the previous year’s 
profits, and a credit of Rs. IjBOfXlO for net interest 
received on Municipal Bonds. The profit was ai^ro- 
priated as under : — 
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Ba. 


To write oS depreciation on Buildi^ at 6% 

„ write off depreciatitm on Machinery at 7}% 

„ write off the balance of preliminary expenaee 
„ write off the cost of debentures issued during the 
year 

„ pay bonus to company’s employees 
„ tnuufer to the reserve fund . . 

„ pay dividend 
„ cany forward 


30/N» 

i; 80 j 00 o 

ao^ooQ 

15/M)0 

25^000 

4/)0/)00 

8 /) 0 ^ 

26,400 


Bs. 


14,96,400 


Find out the amounts of incomes assessable for 
Income-tax as well as for Super-tax for the year 
commencing 1st April, 1936. 


800RDAS COTTON MILLS LIMITED. 

STATEMENT ADJUSTING THE PROFIT AND LOSS 
ACCOUNT FOR INCOME TAX PURPOSES 



Ba 

Ba 

Balance as per Profit and Loss Account 

Add Income-tax and Super-tax paid 


14;g6.400 

45,300 

Ltesa Interest received on Municipal Bonds In- 
come-tax on which has been deducted at 
source 


15,41,700 

l,50j000 


13,91.700 

2,10/100 

Deduct — ^The follo^^g items provided they are 
sanctioned and that the total deprecia- 
tion written off does not exce^ the 
original cost of the assets : — 
Depreciation on Building @5% 
Depreciation on Machinery @ 7)% . . 

30,000 

1^0,000 

Income asses^le for Income-tax for year 
193fi47 


11.81.700 

1151.700 

Income assessable for Super-tax 

Deduct Amount miemptea 

Dividend Paid . . 

Net Income assessable for Super-tax for the 
year 1988-37 .. .. •• •• 


SfiOm 


331,700 













INDEX 




INDEX 
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ACCOUNTS, 937-1003. 
annual, balancing of, 984. 
articles, re, 267, 999 et seq. 
audit of, 1004. 

auditor’s report on, 936, 1014, 1021, 1022, 1031. 
balance sheet, 983-985. 

books of, 940-941. (Sec BOOKS OF ACCOUNTS). 

formation expenses, 946, 947. 

general rescr\o and reserve, 975-977. 

inspection of, by inspectors, 743, 7^, 1032, 1033. 

investigation of, by company, 743. 769. 1033, 1034. 

preliminary expenses, 946, 947. 

profit and Io,'$5, 947-949. 

proper, must be kept, 935. 

reserve fund, 973-975 

statutory re(pui*ement, re, 935. 

Table " A ” provisions, re, 999, et seq. 
ACQUISITION OF RUNNING BUSINESS, 25. et seq. 
agi*eement with vendors, rt‘, 25, 29, 31, 32. 
disclosure in prospectus re, 64, 8l. 
in formation of company, 25. 


managing agency agreement, 669. 

ADDITIONAL DIRECTORS, 497-499, 674. 6^. 

AIWOURN.MENT OF MEETING, 712, 715, 716, 790. 
articles, re, fomi of. 791. 
chairniaii s right, re, 712, 715, 716, 771, 776. 790. 
consent of meeting necessary for. 776. 
continuation of original meeting, 716, 744, 792. 
dilatory motions with a view to, 787, 788. 
statutory meeting and, 737, 790. 

ADiMINISTRATORS (See ENECI TORS). 

ADVERTISING . 

notice of meeting, 762. . . t •. i on 

petition to Court for confirm.atmn ot reduction of capital, ill 

prospectus, 58, 303. 

AGENDA, 692-694. 

chairman’s copy, 602. 
form of, board meeting, 
secretary to prepare, 692, 754. 
statutory meeting, 738. 

AGENTS ; 

directors as, 632. 

managing, (See MANA,GING AGENTS). 

Memorandum of Association signed by, 106, 302. 

Dromoters aa, 23. 

AGREEMENTS : (See CONTRACm 
T^anaging agCDCy, claUBCS Ul, 654, 001-071. 
preliminary, 32. 34, 36. 
prior to mad wter mcorporation, 35. 
promoters’, inter «e, 32. , . ' oa 

promoters,’ with trustee on behalf of company, 32. 


78 
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AGREEMENTS — (Continued) . 

secretary's appointment, 10, 13, 673. 

underwriting, 37. (8ee UNDERWRITING AGREEMENl ). 
vendors', with promoters, 25, 29, 32. 

ALIEN : 

fdlotment of shares to, enemy company, 117. 
signing memorandum, 106. 

ALLOTMENT OF SHARES : 
acceptance of offer, 307, 308. 
acquisition of, modes of, 301. 
alien, to, 322. 

articles, re, board's power as to, 467. 
at discount, 333. 

at par, when market quotation is at premium, 308. 
banking companies and, 900. 

cheques received as application money must l)e cashed 
before, 314, 723. 

communication of, necessary, 308. 
condition precedent to, 311. 
consideration for, 316. 
consideration other than cash for, 333. 

return of shares allotted for, 333. 
contract for, for con.sideration other than cash to be tile<l, 330 
contracts, re, 322. 
corporation, to, 321. 
delay in and repudiation of. 311. 
directors’ power to refuse, 305. 
directors to decide, 306, 3(^. 
foreigner, to, 322. 

forfeiture and re — , articles, re. 216 

future consideration for, 317. 

infants, to, 300, 318. 

irregular, consequences of, 323. 

irregularly constituted board making, 701. 

letter of, 305, 306. 

letter of regret, form of, 325. 

liability on, 335. 

list of, form of, 328. 

lunatics, to, 300, 318. 

married women, to, 321. 

minimum subscription must be reached before, 70, 313, 314, 724. 

not necessaty^ for subscribers to memorandum, 302. 

notice of, 309. 

partnership, to, 321. 

practice and procedure, re, 325. 

prospeeUis or statement in lieu of, must be filed before. 313. 

reasonable time for, 311. 

register of members, entry in, re, 310. 

renimciation of, in favour of oj^her persons, 316. 

repudiation of, 311. 

resolution of, 327, 729. 

return of, 329. 

secretarial work, re, 

split, 316, 327. 

stags, 315« 

stamp required (m letter of, 310. 
voidable, 815, 724. 
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ALLOTMENT OF SHARES~(Contmueci). 
wcdving, notice, erf, 310. 

receiving applications, 309. 

ALTERATION OF ARTICES OF ASSOCIATION, 247-252. 
board of directors to approve resolution to call meeting, 262. 
breach of contract not permitted by, 248. 
class sh^eholders, when affected by, 248, 249. 
compelling directors to resign, 229. 

Court sanction not necessary for, 250, 251. 

Court's interference to prevent, 249, 250, 251. 
damages to party, aggrieved by, 249. 
directors' remuneration and, 251. 
expropriation of members, power of, 250. 
form of notice to registrar, forwarding, 252. 
implied, 250. 

incorporating, in subsequent copies isvsued, 246. 252. 

limitation of, 234, 248, 250. 

members' liability increased by, 247. 

members' right of, 248. 

memorandum clauses and, 246, 251. 

minority ri^ts protected in, 248, 250, 251. 

mistake rectified by, 249, 251. 

must be for benefit of company as a whole, 244, 250. 
notice calling meeting for, 248, 252. 

contents of, 248, 252. 
procedure for, 252. 

registrar to receive signed printed copy of resolution 
recording, 252. 
restrictions for, 248, 250. 
retrospective effect of, 248. 
special resolution necessary for, 234, 252. 
when members not bound by it, 247. 
when void, 246, 247. 

ALTERATION OF CAPITAL : 

articles empowering, forms of, 181, 188-191, 196, 196, 208, 209. 
cancellation of unissued share capital, 198. 

Court’s confirmatory order not necessary, 198. 
resolution for, form of, 199. 
consolidation and conversion of shares, 191-197. 
articles empowering, necessary, 195, 196. 
forms ofj 195-lW. 

to consohdate and sub-divide, 192, 194, 197. 
to modify rights, 195. 

Court's confirmatory order, when necessary, 180-182, 
notice to registrar, re, 187, 188. 
reorganisation of capital and, 192. 
resolutions for, forms of, 183. 
sub-divisions of shares, 192, 194, 197. 
voting by proxy at meeting for, 193. 
where rights of a class shareholders are affected, 193. 
guarantee company and^ 183, 192. 
increase of nominal capital and, 180, et seq. 

articles empowering directors re, form of, 181, 188-191. 
bonus shares, issue of, tor, 182. 
company limited by guai^tee and, 183, 192. 
form of articles empowering, 181, 1^191. 
issue of new shares, by, 181. 
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ALTERATION OF Continued), 

increase of nominal capital and — (Continued), 
i^e of new shares, by, — (Continued). 
preference shares, 182. 
to existing shareholders, 182. 
letter of acceptance of new shares, 186. 
letter of renunciation, 183. 

form of, 184. 
notice, re, 187. 

contents of, 182. 

general meeting, for convening, form of, 187. 
to registrar, 181, 187, 188. 
preference shares, issue of, by, 182. 
procedure to be followed for. 180. 
resolutions for, 180, 181. 
directors*, 180, 181. 
form of, 183. 

shareholders*, in genenil meeting, 183. 
where articles do not empower, 180, 1^. 
reduction of share capital. 199, el seq. 
advertising necessary, re, 204. 212. 
petition to Court. 206, 210, 211. 
registration of order, 205, 209, 213. 

.settlement of list of creditoi-s. 203 212. 

“and reduced*’ added after company’s name, 203. 211. 

articles empowering, 200. 208. 

cancelling lost capital, 202. 

class shareholders’ rights in, 202, 208. 

Court’s confirmatory order sanctioning, 200, 204, 211, et seq, 
ncce.ssar>% 200, 213. 
l)etition to Court, 206, 209, 211. 
precautions taken before, 200, 201. 
registration of, with registrar, 204, 205. 209, 213. 
creditors* consent necessary to, 204. 212. 
minorities interest not to be prejudiced. 201. 208. 
minutes and notice for. 210. 
correct form of, 210. 

minutes registered are unalterable, 202. 205, 213. 
objections to, who mn file, 204, 212. 
petition to Court, re, 206, 209, 211. 
preference shareholders* rights in. 202. 203. 
procedure as to, 211-214. 
advertising : 

petition, etc., ^)6. ^>9, 211. 
registration of onier, 204, 206, 209. 
settlement of list of creditors, 212. 
and reduced ** to be added to company’s name, 211. 
Court’s order : 

and minutes to be registered, 213. 
hearing and sanction for, 212. 
necessary for reduction, 200. 
not n«jeg»ary, when, 198. 
notice of registration to be published, 209. 
petition to Court advertising, 206, 209, 211. 
settling list of creditors, 204, 212. 
special resolutions to be passed, 2Wr, 2(^. 

^ pubUcation of notice of registration of, 206, 209. 
regi.stration and certificate by registrar, 204, 206, 209. 
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JVLTERATION OF CAPITAL— (Contmued). 
reorganmtion of capital, 192. 
resolution for, 180, 181, 183, 1^, 207, 208. 
return of capital. 199. 
sub-division of snares, 192, 194, 197. 
when permitted, 199, 209. 

ALTERATION OF NAME, 160-168. 

application for, to state reasons for the step, 146, 166. 
certificate of incorporation containing, 166, 168. 
certificate of incoiyoration in new name issued on, 166, 168. 
name iuentical with company in liquidation, 167. 
original name when available to others on, 166. 168. 
procedure as to, 168. 

registrar’s sanction only, when sufficient, 166. 
registrar to enter on register, 166, 167. 
registration of, when vacated, 166. 
resolution for, 166. 168. 

rights and obligations of company not altered by, 166. 
special rft^olution nec^aiy’ for, 166, 168. 
to suit the altered objects of the company. 166. 

ALTERATION OF OBJECTS : 

abandonment of ol)jecta and, 177. 
by company without members not possible, 173. 
change of name of company to suit. 166, 174. 
change of registered office and, 171, 173. 

dissent of minority shareholders considered before, 170, 172, 176. 
filing of Court’s order confirming. 170, 173. 
law as to, 171-177. 

name of company, change of, before sanctioning, 166. 174. 
new objects added, in, 171. 

notification re, to be given to parties interested, 170, 175. 

objecting party’s consent obtained or claim satisfied before, 170. 

outsider has no right to object, 174. 

petition to Court for confirmation of, 170. 

procedure as to, 170, 171. 

reasons considered good for, 171. 

registrar’s certificate, re. conclusive evidence. 170. 

resolution, form of, 179. 

sanction of, affecting shareholders’ rights, 178. 

sanction of, subject to modification, 177, 178. 

special resolution necessary for, 170. 

ALTERATION OF SITUATION OF REGISTERED OFFICE : 
change of province in, 115, 

notification to be sent to parties interested, re, 169. 
objections raised by creditors as to, 169. 
reasons cemsidered good for, 169. 
special resolution necessary for, 169. 

ALTERNATE DIRECTORS, 2^, 497, 516, 674. 
AMALGAMATION OF PRESIDENCY BANKS, 918. 
chairman refusing to put, to vote, 775. 
closure, 776. 

AMBIGUITY : 

memorandum containing, 246, 251. 

AMENDMENTS : 

Indian Companies Act, 2, 3. 
more than on^776. 
motions and, 775. 
need not be seconded, 777. 
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AMENDMENTS-~(Continw€ci) . 
notice as to, 776. 
resolutions and, 775. 
ri|^t of speech of member, 775, 776. 
substantive motions, 775. 
voting on, 777-780. 

question be now put, 776. 

^^AND REDUCED, WHEN ADDED TO COMPANY^ 
NAME, 203, 211. 

ANNUAL GENERAL MEETING : 
addi^sing mode of, 788. 
adjournments of, 7W. 
amendment moved at, 777. 
articles, re, 748-751. 
auditors appointed at, 1004, 1009. 
auditors attending, 1005. 
auditor’s report to be read at, 936, 1021. 
balance-sheet and profit and loss account, 591. 764. 
business of, 742, 751, 763, 767. 
chairman at, who should be, 767. 
chairman’s duties at, 710-717, 767. 
chairman’s rights at, 710-717, 767. 
closure, 776. 

committee of inspection appointed at, 768. 
convening, articles re, 748. 

Court calling, 493, 741, 747. 

defamatory statements at, 793. 

default in calling, 740. 

dilatory motions, 787. 

directors appointed in, 493. 

directors’ report at, 742, 751, 764, 770. 

dividend sanctioned at, 764, 770, 544, 963, 965, 968. 969. 

election of directors and auditors, 764. 

extraordinary meeting on same day as. 764. 

failure to hold, 740. 

form of notice, convening, 765. 

inspectors appointed at, 713, /43, 768. 

minutes of, 753. 

mode of addressing the chair, 788. 
motions proposed at, 770, 
notice of, 755. 

to be given to all entitled, 769. 
polls, articfei re, 753, 783-785. 
polls at, 780, 782. 
postponement of, 792. 
proc^inffi at, 751, 763. 

profit andf loss account to be laid before, 764. 

proposition moved at, 770. 

proxies and voting at, 781-783. 

resolutions at, 768. 

right of speech at, 776. 

special business at, 744, 751. 

time limit within which to hold, 740. 

vote of censure at, 713, 743. 

voting at, 7W. 

ANNUAL LIST OF MEMBERS ; 
to be filed with registrar, 591. 
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ANNUAL REPORTS AND ACCOUNTS : 
adoption of, r^lution, re, 72B. 

ANNUAL SUMMARY : 

private company’s ccmtents of, 278. 
to be filed with re^strar, 591. 
to diiMdo^ underwriting commission, 45. 

APPLICATION FOR SHARES : 
agents making, 312. 

application money to be deposited in scheduled bank. 304. 723. 

bankers to receive, 304. 

board of directors to consider, 305, 306. 

cheques given in pa 3 anent with, 304. 

conditional, 311. 

date fixed up to which, are received, 304. 

directors to consider, 

drafting, care to be taken in, 305. 

entiy «ieet for, 328. 

fictitious name, in, 313. 

form of, 305. 

infant, on behalf of, 313. 

letter of, 305. 

letter of allotment, 305, 306. 
letter of regret, 305. 

minimum amount of application money for, 304, 422. 724. 
offers to take up shares, 307, 308. 
oral, 307. 

over subscription, 305. 
receipt forms attached to, 306. 
recora sheet for, 328. 

refund of money for, if minimum subscription not reached, 304. 
725. 

rt?jection of, 305. 

reservation in, 307. 

revocation of, 307, 308. 

speculators applying for block shares. 315. 

stagging, 315. 

withdrawal of, 307, 308. 

APPOINTMENT OF DIRECTORS, 493. 

APPOINTMENT OF SECRETARY : 
directors as, 637, 672. 
directors selecting person for, 5, 
managing agents making, 6. 
qualifications for, 5. 

ARBITRATION CLAUSE, 238, 268. 

submission, to be in writing, 238. 

ARTICLES OF ASSOCUTION, 234-299. 
accounts, 267. 

agreements, preliminaiy, referred to in, 36. 
alterations of, 247-252. 

board of directors to approve resolution to call meeting, 252. 
breach of contract not permitted by, 248. 
class shareholders, when affected by, 248, 249. 
compelling directors to resign, 229. 

Court sanction not nei^ssary for, 260, 251. 

(hurt’s interferenoe to prevent, 249, 250, 251, 
damages to party aggrieved by, 249. 
directors’ remuneration and, 251. 
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ARTICLES OF ASSOCIATION— 
alterations of — (Continued) . 

expropriation of members, power of, 227, 250. 
form of notice to registrar, forwarding, 2^. 
implied, 250. 

incorporating, in subsequent copies issued, 246. 252. 

limitation of, 234, 248, 250. 

members’ liability increased by, 247. 

members’ right of, 248. 

memorandum clauses and. 246, 251. 

minority rights protected in. 248, 250, 251. 

mistake rectified by, 249, 251. 

must be for benefit of company as a whole, 244, 250. 
notice calling meeting for, 248. 252. 

contents of, 248, ^2. 
procedure for. 252. 

registrar to receive signed printe<l copy of resolution lecoi'd 
ing. 252. 

restrictions for, 248, 250. 
retrospective effect of, 248. 
special resolution necessary for, 234 . 252. 
when members not bo\md by it, 247. 
when void, 246, 247. 

ambiguity in memorandum explained by. 246. 251. 
arbitration, 238, 268. 
audit, 267. 

binding between compan>* and it.*; membf^rs, 238. 
borrowing powers and, 801. 805. 
brokerage, 257. 

bye-laws, power to directors to make, 234, 253. 
calls on shares, 258, 436. 

capital, increase and reduction of. 181. 188-191. 208. 
compulsory clauses in, 235. 
consolidation and sub-divi.sion of share.s. 195. 
contents of, 253. 
accounts, 267. 
arbitration, 268. 
audit, 267. 

board of directors, 261. 264 . 265. 

brokerage, 257, 

calls on shares, 258, 259. 

capita], increase or reduction of, 254. 

directors’ powers, duties, etc.. 261-263. 

dividends, 266, 267. 

exclusion of Table A, 253. 

forfeiture of shares, 259. 

inter^t out of capital, 257, 258. 

interpretations, 2o3. 

management of business, 265-266. 

managing agents, 265. 

meetings of members. 260. 

miscelJaneiMis, 268. 

noU^, 268. 

outside dealers supp^^^sed to know, 239. 241. 
preliminary, 254. 

proceedings of directors. 2^, S64. 

^crecy^ 268. 

shares and incidents connected therewith, 256f 286. 
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ARTl(;Lt:S OF ASSOCIATIOX-^(f;oH//uMrd). 
contents of — {Continued) . 

transfer of shares, 257. 
underwriting, 257. 
votes of shareholders, 261. 
winding up, 268. 

contracts, preliminary, refe^ed to in. 86. 

Court has no right to rectify errors in, 250. 

Court sanction not necessan^ for altering, 250. 251. 
definition of, 284. 
directors, 261. 

board of, 261, 264. 
compulsory articles, re, 519. 520. 
powers and duties of, 2&0. 
proceeding of, 268. 
remuneration of. 241. 251. 625. ct siq. 
dividends, 266. 

exclusion of Table A from, 258. 

i^ing of, on incorporation of compan}', 20. 

forfeiture of shares, 259. 

forfeiture of shares, power, re, must exist in, 215, 259. 
forms of, {See ARTICLES OF ASSOCIATION SPECIMEN 
FORMS OF). 

increase of capital, 181. 188-191. 

interest out of capital, 257. 

interpretations of, 258. 

legal effect of, 236-2^. 

management of business, 265. 

managing agency agreement appended to, 662. 

managing agents, 2^. 

meetings of shareholders, 260. 

members’ rights in, enforcement of, 238. 

members’ right to get a copy of, 245. 

memorandum cannot be altered by, 234, 251. 

memorandum regi.stered without, 2^. 

notices, 268, 

■outsider’s rights under, 239, 241. 
preliminary' contracts referred to in, 36. 
preparation of, 236. 

printed, numbered and signed, 236, 237. 

private companies and their peculiar, 235, 246, 285. 

private company subsidiary to public company, 235. 

procedure for alteration of, 252. 

promoters’ rights under, 2^. 

reduction of capital, 208. 

registration of, 234-2^. 

registration of, when compulsory', 234, 235. 

r^trictions to transfer shar^ and limit of members, 246, 269, 287. 

secrecy, 268. 

shareholders’ meeting, 260. 
shares, articles r^erring to, 255. 
shares, transfer of, 257. 

specimen clauses, (See ARTICLES, SPECIMEN FORMS OF). 

preliminaiy agreement, 32, 35. 
stamp oh, nec^^try before execution, 235. 
stamp on, wl^n not neceasary, 2%. 

:surre^er of shares, power of, in, 223. 

Table A excluded from, 234, 2K. 
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ARTICLES OF ASSOCIATION— (CorUtmied). 

Table A when applicable, 234, 253. 
transfer of shares, 257, 287-2^. 

witn power to refuse, 353. 
tUtra vires, 246. 
underwriting, 257. 

underwriting conunission, articles to authonse to pay. 38. 40. 

vendor’s contract and special articles, 32. 

vendor’s rights under, 240. 

votes of shareholders, 261. 

winding up, 268. 

members, right to petition for, 245. 

ARTICLES, SPECIMEN FORMS OF : 
acceptance of shares, 471, 472. 
account books, inspection of by members, 940. 
accounts, 999. 

adjournment of meeting, 712. 715, 716, 790. 
agreements, reference to preliminar>% 36. 
annual general meeting, 748. 
application for transfer, 482. 
application money, 472. 
audit and auditors, 1034-1037. 
balance-^eet, 1002, 1003. 
board meeting : 

calling of, by managing agents, 685. 
chairman of, 685. 
proceedings of, 685. 
quorum at, 685. 
books of accounts, 941, 1000. 

inspection of, 940. 
calls in advance, 481. 
calls on shares, 478, 479. 
capital, 467. 

capital, alteration of, by : 

consolidation or conversion of share-capital, 195, 469. 
increase of capital, 181, 188-191, 467, 468. 
modification of shareholders’ rights, 196. 
reduction of capital, 208, 467, 4^. 
casting vote, 753. 
closing of register. 484. 
eomipission for placing shares, 474. 
company not to purchase its own shares. 473. 
consolidation of ^ares, 195, 469. 
contracts; reference to prehminary, 36. 
conversion of shares into stock, 4M. 
directors, 291, 673. 

additional, 674, 684. 
alternate, 516. 

appointment of first, 511, 674. 
committee of, 686. 
continuing, 517, 683, 685. 
contracts with company, 601, 602. 
debenture, 514. 

delei^tion powers by, 686. 

disqualification, removal or resignarion. 506. 507. 634, 681 

election of, 083. 

electicm of chairman of, 000 . 

mnployee’s welfare, 547. 
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ARTICLES, SPECIMEN FORMS 0¥-^(CmtimiPd). 
directorfih-(Con^tntied) . 

Exrofficio, 510, 512, 513, 674. 
first, 674. 

increase or reduction of, 521, 683. 
life, 513. 

local boards, 545, 643, 644. 

managing, 2^. 

minute book, 680. 

mortgage, 515. 

number of, 510, 673. 

powers of, 526, 528, 676. 

power to borrow, 

power to make bye-laws, 548. 

power to refer to arbitration, 546. 

private companies, 513. 

proceedings of, 685. 

qualification of, 518, 676. 

quorum of. 685. 

removal ol, 684. 

remuneration of, 518, 675. 

retirement by rotation of, 519, 682. 

sanctioning dividend, 544. 

special, 512. 

? >ecific powers of, 540. 

able A provisions compared, 673-687 
vacancies, filling up of, 517, 6^. 
directors' control on snares, 467, 471. 
dividends, reserve and accounts, 993. 
executors and administrators, 410, 412. 484, 485 
expropriation of competitive shareholders, 229. 
foreimer, prohibition against, 484. 
forfeiture of shares, 225, 226, 486, 489. 
increase of capital, 181, 188-191, 254, 468. 
interim dividend, 993. 
issue of new shares, 190. 
joint holders, 474. 
liability of members, 473. 
lien on shares, 449-451, 476, 477. 
majority, over-riding powers of, 298, 299 
man^m|^^)^ency, (See MANAGING ACtENCJ AGREE- 

managing directors, 297, 650-652. 
meetings : 

adjournment of, 712, 715, 716, 790. 

annual general, 748. 

convening of, 748. 

dividend declared by, 997, 998. 

extraordinary, 748, 749. 

general, 7^. 

notice of, 750. 

omission to give notice of, 751. 
proceedings at ^neral, 751-753. 
requisition, 748, 749. 
shorter notice of, 751. 
statuUnry, 748 . 
minimum subscripticm, 471 . 
modification of rii^ta, 460 . 
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ARTICLES, SPECIMEN FORMS OY-^{Conlinm4), 
modification of shareholders* rights, 143. 
notice of call, 480. 
notice of dividend, 996. 
notice of forfeiture, 488. 
notice of meeting, 750. 

agenda to accompany, 750. 
omission to give, 751 
shorter. 751 
poU, 753, 783-785. 

preference shareholder* rights defined, 143. 
preference shareholders* rights to dividends, 145. 
preliminary’ agreements between vendors and promoters. 
private companies : 
directors, 299. 
forfeiture of sliares, 293. 
mana^g directors, 297. 
over-riding powers of majority, 298, 299. 
jiurchase of shares, 293. 
compulsory, 293. 

preferential rights to directors, 291-293. 
restricting transfer, 287-290. 

.■^ale or transfer of shares, 287-290. 
transmission of shares, 1^4-295. 
profit and lo&s account, 1001. 
proxies and votes, 785-787. 

purchase of shares, re, private companies, 287-292. 

quorum, 751, 752. 

reduction of capital, 208. 

resene and other funds, 995. 

retention clause, 998. 

restricting transfer of shares, 287, 289. 

return of allotments, 473. 

.seal of the company, 681. 

secretary, appointment of first, 673. 

share certificate, 388, 398, 399, 475. 

shareholders’ rights defin^, 152. 

shares, 388, 3^, 399, 467. 

share warrants, 491. 

sub-division of shares, 469. 

siurender of shares, 490. 

transfer of shares, 294, 295, 409-413, 481 ^ 999. 

transfer of shares to members only, re, pnvate companies, 287-290. 

transmission of shares, 408, ^1. 

trust, not reco^zed, 475. 

votes and proxies, 781-787. 

A^l^ABLE INCOME, 1139-1142. 

ASSESSMENTS : 

income-tax, companies*, at maximum rate. 1048, 1060. 
mode of, 1048-1053. 

ASSETS : 

depreciation on fixed, 963. 
depreciation on floating, 954. 

meaning of in mortgages and clmrges in debenture, BOB, 
paper, 947. 

Reserve Bank’s, 908. 
surplus, 138, 151. 

realization of, and dividends payment, 9M. 
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ASSET^(COT»«mMed) . 
valiiation of fixed, 984. 

ASSIGNMENT 6f DEBENTURES, 881. 
ASSOCIATION : 


articles of {See ARTICLES OF ASSOCIATION), 
illegal, caanot sue or be sued, 16. 
members of illegal, perscmally liable, 16. 
memorandum of, 103-164 (See MEMORANDUM OF ASSO- 
CIATION). 


non-trading, 16, 270. 

trading, for profit, when illegal, 16. 

.ATTENDANCE BOOK, DIRECTORS^ 691. 

ATTESTATION OF SIGNATURES OF SUBSCRIBERS TO- 
MEMORANDUM OF ASSOCIATION, 106, 244, 302. 

AUDIT, 1003-1037. 


articles, re, 267, 1034-1037. 
balance-sheet, 936. 


private companies, 270. 
profit and loss account, 936, 948. 


AUDITORS, 1003-1037. 


account books and right of acces.^ io. 1013. 1015. 

account keeping by, 1008, 1012. 

appointed at annual meeting. 1004, 1009. 

articles, re, 1034-1037. 

attending meeting, 1005. 

banking companies and, 1015, 1030. 

breach of duty of, 1020. 

casiml vacancy how filled, 1005. 

certified by local Government, 1004. 

class shareholders’ appointing .separate, 1010. 

confidential report of, 1018. 

continuing, 1004. 

criminal liability of, 1012. 

debenture-holders’ appointing separate, 1010. 

debtor to the company cannot be, 1004. 

director or officer of company cannot be, 672. 

failure to appoint, 1004. 

first, appointed by directors, 1005, 1009. 

^neral meeting, attendance at, 1006. 
indemnity clause, re, 586. 
joint, 1010. 

liability for damages, 1012. 
lien on books, lOiO. 

liquidator’s right to proceed against, for miirfea^nce, 1012, 1020 
local, 1010. 

local government may appoint, 1004. 

misconduct of, 1008. 

mkfea^nce, liability of, for, 1011. 

negligence of, 1010. 

not bound to tcdce stock, 970. 1020. 

notice of meeting to, 1015. 

notice to retiring auditors to be replaced, 1004, 1066. 

number of. 1010. 1011. 

officer of company, liable as, 1011. 

private company and, 1005. 

qualifications of, 1004, 1006. 

re^lecticm of, 1006. 



im 


INDIAN COMPANIES MANUAL 


AUDITORS~-(ContinT4ed) . 

removal of, for misconduct, 1008. 
remuneration of, 1005, 1009. 
report of, 936, 1002, 1014, 1021. 1031. 
form of, 1022. 

inspection of, members’ right of, 936. 

must accompany balance-sheet and profit and iom account, 
936, 984. 

nnist be circulated to members, 936, 1021. 
must be read at annual meetings. 936, 1021. 
publication of, 1031. 
report of, contents of, 1014, 1021. 

Reserve Bank, 914. 

rights and duties of, 1013-1030. 

secret reserve, not bound to disclose, 979. 

Section 144, re, 1006, 1007. 
status of, 1011-1013. 

statutory report to be certified by, 1021. 
ultra vires payment and responsibility of, 1019 
AUTHORISED CAPITAL OF COMPANY, 131. 


BAD DEBT'S : 


B 


when allowed as deduction for income-tax, 1071. 1084, 1086. 1142 
BALANCE-SHEET, 267. 983-985. 

articles, re, 1001, 1002. 
audit of, 93^. 

auditors’ certificate, form of, 1022. 
auditors’ report attached to, 936, 984. 
banking companies’ six monthly statements, 938. 
commission on issue of shares in, 985. 
contents of, 937. 

copies of, to be forwarded to members, 267, 936, 985. 
directors’ report with, 267, 936. 

discount on issue of ^ares, unwritten balance to appear 
in, 47. 

false or misleading, 611, 620, 686. 

Court ordering prosecution for, 986. 
penalty for, 9^. 

foreign companies and their, 987-989. 
general meeting and auditors’ report on, 939. 
holding company’s, 944-946. 

Imperial Bank of India weekly, 929, 930, 934. 
members’ right to receive copy of. 936, 986, 
non-adoption Of, at meeting, 938. 
preliminary expenses appearing on, 947. 
private company need not file, 271, 986. 
profit and lorn account to accompany, 936, 985. 

Reserve Bank of India weekly, 916, 917, tol, 932. 
reserve fund, 976. 
signature on, 691, 937. 

banking company and, 937. 
statutory form F, 984, 986, 987. 
statutory requirement, re, 984. 
to be filed with registm, fiOl, 938« 
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BALANCE^HEET— (Continiied) . 
to be signed by, 591, 937. 
manager or secretary, 591. 
directors, 937. 

underwriting commission shown on, 257. 
valuation of stocK in, 985. 
values of fixed assets in, 984. 

BALANCE TICKET, 371. 
form of, 371. 

BANK. {See al.^^o BANKING COMPANIES), 
advances by, against debentures, 879. 
applications for snares collected through, 304. 
debentures deposited with, against ad\^nce8, 879. 
lien of, 404. 

member’s and company’s lien, 448. 

scneduled, application money to be deposited with, 304 

six monthly statement to be exhibited by, 117. 

BANKING COMPANIES, m^m. 

allotment of capital required before commencement of busi- 
ness, 900. 

auditors of, 1015, 1030. 
business of, 896-^. 
restrictions for, 

cannot hold shares in subsidiaries, with specific exceptions, 901 
commencement of business, restrictions as to, 900. 

Court’s power to stay proceedings against, 901. 
declarations and affidavits to be filed by, before commencement, 
900. 

definition of, 896, 901. 

Imperial Bank of India. 918-934. {See IMPERIAL BANK OF 
INDIA). 

managing agents prohibited, 900. 
monthly statements to be filed, 900. 
penalty for default, 901. 

mortgaging or charging unpaid capital prohibited, 900. 

Reserve Bank of India. 901-917. {See RESERVE BANK OF 
INDIA). 

reserve based on time and demand liabibty, 900. 
reserve fund for, compulsory, 900. 

investment of, in ^istee securities, or scheduledj>ank, 900. 
percentage of profit to be reserved annually, 9oO. 
use of word ‘'Bank’’ restrictions tor. 899. 

BANKRUPTCY : 
act of, 281. 

one man company formed to defraud creditors and, 281. 
transmission of shares in, 400, 408. 

BEARER DEBENTURES, 812, 890. {See DEBENTURES). 
BLANK DEBENTURES, 889, 890. 

BLANK TRANSFER. 351-354. 

bona fide purchaser of shares with. 352. 
danger of, 464. 

deposit of shares with, 351, 464. 
forged, 465. 

improperly filled in, 352. 
loans on shares and, 464. 
neg^tiabilitjr of, 352, 395. 
noti^ diitringas and, 357. 
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BOARD OF DIRECTORS : 
agenda of meetings of, 693. 
allotment by, irregularly constituted, 309. 
borrowing powei*s of, on issue of debentures, ^1, 806 
casual vacancy in, 496. 
chairman necessar>', 707. 
chairman of, powers of. 712. 
committee appointed by, 686. 702. 720. 
delegating powers to local directors. 643. 
directors must act as a board, 700. 
election to, 493. 

Imperial Bank of India. 919, 921, 922, 923, 924. 
irregularly constituted, 701. 
local boards, 643. 

management of business by. 265, 493. 
meetings of {See BOARD MEETING), 
minutes of meeting of. 694. 
preliminary contracts adopted ln\ 37. 
powers of, 264. 

alteration of articles, 252. 
delegation of, ^5. 

powers to borrow, e.xerci.^ed by. 801, 805. 
powers to mortgage property. 808. 
quorum of, 701. 

Reserve Bank, 901, 902. 905. 
resolutions of : 

adoption of annual reports anti accounts, 728 
adoption of draft prospectus. 728. 
adoption of seal, 728. 
allotment, 327. 

allotment of shares, 327, 729. 
alteration of articles. 252. 
alteration of objects, 170. 
appointment of branch manager. 727. 
appointment of committees, 7^. 
articles re, 264. 
by circular, 263, 537. 
calling general meeting, 170, 740. 
calls making of, 439. 
closing transfer books, 728. 
forfeiture of shares, 219, 226, 729. 
increase of capital and, 179. 
making a call, 729. 

notice prior to forfeiture of sharers. 226. 
passing of transfers, 372, 729. 
quorum should be present for, 216. 
shares applications and transfers considered by, 304, 
secretary is mouthpiece of, 6. 

transfer of shares, power to refuse, 258. 350, 357, 363. 
BOARD MEETINGS : 

absence from, to prevent transfer of shares, 364. 
agenda for, 6^. 

form of, 693, 694. 

applications for shares conmdered at, 304. 
chairman at, 707. 
duties pf, 710. 
election of, 707, 
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BOARD MEETINGS— (Conimtied). 
chairman, at — {Continued) . 
powers of, 712. 
qualifications of, 709. 
committees appoint^ at, 720. 
defamatory statement at, 792. 
directors abroad and, 769. 
director’s duties, re, 699. 
directors must act as a board, 700. 
directors not bound to attend all, 726. 
director’s r^onsibility, re, 75^. 
form of notice, 691. 

general meeting dates fixed at, 170, 740. 

for extraordinary meetings to pass special resolution. 170. 
irregular constitution of, 701. 
minutes of proceedings of, 694. 
form of, 696. 

director’s right of inspection of. 694 , 723. 
law relating to, 721. 
non-attendance at, 606, 608. 
notice of. necessary'. 535, 589. 691, 740 . 
directors cannot waive. 703. 
peremptory, 703. 

office routine and procedure, 688. 
preparation for. 691. 

quorum, absence of directors to prevent. 364. 
quorum at, 704. 

resolutions at , forms of, 727-729. 

responsibility of directors, re. 723. 

secretarial work at, 688, 6^. 691. 

transfer of shares to be passed by. 258. 350. 357. 

voting at, 701, 707, 717. 

BOARD RESOLUTIONS, 727, 728. 

adoption of annual reports and accounts, 728. 

adoption of draft prospectus, 728. 

adoption of seal, 728, 

allotment of shares, 3^7. 

alteration of articles and work of, 252. 

alteration of objects, 170. 

appomtment of branch manager. 727. 

appointment of committee. 727. 

articles, re, 264. 

by circular, 263, 537. 

calls making of, 439. 

closing trailer books, 728. 

forfeiture of shares, 219, 226, 729. 

increase of capital and, 179. 

making a call, 729. 

notice prior to forfeiture of shares, 226. 
pa^ng of transfers, 372, 729 . 
quorum should be present for, 216. 

BONUS SHARES, 382-384. 

cannot be given as present, 123. 

fractional certificate, 384. 

issued out of reserve fund, 382, 972, 975. 

legal effect of issue of, 383. 

stock exchange, dealii^ in, 1042. 

30NTJS TO eSSpLOY]^^ AN b INCOME-TAX, 11*2. 

74 
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BOOKS OF ACCOUNTS, 940, 941. 
articles providing, re, 941, 1000. 
auditors^ power to inspect, 1013, 1015. 
directors’ right of inspection of, 935. 
inspection of, 939. 

holding companies, 945. 
inspection of, by auditors, 1000, 1013. 
liquidator has no right to inspect, 940. 
managing agents where appomted must keep, 935. 
must be kept at registered office, 935. 
proper, must be kept, 935. 
secretary has no lien on, 11. 

^areholder has no right to inspect, 939. 
statistical or optional, 940. 941. 
statutory, 940, 941. 

Table A, provision re. 939, 940. 

when auditors appointed to write up, 1006, 1012. 

where to be kept, 935. 

BRANCH REGISTER OF MEMBERS, 341, 342. 

BREACH OF TRUST BY DIRECTORS, 500, 504, 573, 599, 609. 

BRITISH REGISTER OF MEMBERS. 337. 341. 

BROKERS AND JOBBERS. 65. 

brokerage and commission charges of. 1044. 

BUSINESS PURCHASE : 

agreement with vendors, 25. 29. 31. 32. 
disclosure in prospectus of details of, 64, 81. 

BYE LAWS : 

power to directors to make. 234 . 253. 548. 


c 

CALLS, 432-434. 

articles, re, 258. 259. 436-438. 478-481. 

bank to receive, 440. 

boards resolution re, necessaiy'. 439. 

directors appointment if defective, 428, 429, 445. 
classy of shares and making, 445. 
consideration other than cash in paying, 429, 434. 
convenient days for making, 442, 443. 
death of member and estate liable for, 427, 432, 439. 
debt due to company, 429. 433. 444. 4M. 
deceased members estate liable for, 427, 432, 439. 
directors discretion, re, amount of, 422. 
discrimination in mal^g, 423, 430. 
enforcement of, and limitations, 432, 433. 
forfeiture as a r^ult of unpaid, 4^, 432. 
forfeiture notice to state amount of, due, 216. 
future, shareholder’s liability after forfeiture, 217, 425. 
m advance if provided by articles, 426, 438. 
indorsement of, on share certificate, 3^, 442. 
insolvency of member and proving for, 220, 427, 433, 439. 
instalment payment for. 428. 
inters on, 216. 
inters! on arrears of, ^0, 440. 
interest on, paid in advance, 426. 
invalid, 423, 440. 

irr^ularity in maJdi^, 4», 429, 4tf. 
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<]!ALLS-~(Co)Umtied) . 

liability for, after forfeiture of shares, 217, 219, 426. 

limitation period re, 217, 219, 428, 432, 433. 
liability for twelve months after tranker, contingent, 130, 433. 
limitation, re tmpaid, 428, 432, 433. 
liquidation and. 433. 
list, 446, 447. 

minute book to record making of. 440. 

notice of, 441. 

part payment of, 429. 

payment of, in advance, 426, 430-432. 

procedure, re, making, 439-441. 

prospectus containing amount of. 428. 

recovered from previous owner after forfeiture, 222. 428. 

reserve liability through uncalled capital. 159. 332. 444. 

resolution re, 429, 439, 442, 729. 

set off, contributory cannot claim against. 432. 

set off. for dividends due, 968. 

set off, shareholders* right of, 424. 432. 439. 444. 

shares held by e.xecutors, 462. 

surety for payment of, released on forfeiture, 220. 

transferee's liability for, 217, 219. 222. 428. 

transferor’s liability for, 427. 

trustee’s liability for, 427. 

unpaid, limitation period, 428. 

unpaid, shareholders’ liability after forfeiture. 425. 

voting right when calls are in arrears, 430. 

winding up and, 428, 433. 

•CANCELLATION OF UNISSUED SHARE CAPITAL, 178. 
CAPITAL EXPENDITURE AND ASSESSMENT TO TAX, 1071, 
1088, 1089, 1143. 

^CAPITAL OF COMPANY. 131. et seq. 
alteratimi of : 

board of directors to approve resolution to call meeting, 252. 
breach of contract not permitted by, 247. 
class shareholders, when affected by, 248. 

Court sanction not necessary for, 248. 

Courts interference to prevent, 2i49. 

expropriation of members, power of, 227. 

form of notice to registrar, forwarding, 252. 

incorporating, in subsequent copies issued, 246, 252. 

minority ri^ts protected in, 2fe, 250. 

must be for benefit of company as a whole, 244, 249. 

notice calling meeting for. 252. 

contents of, 252. 
procedure for, 252. 

registrar to receive signed printed copy of resolution re- 
cording, 252. 
restrictions for, 244, 247. 
retrc^ective effect of, 248, 251. 
special resolution necessary for, 234, 247. 
when void, 247, 251. 

articles for increase or reduction of, 254, 468. 

article, re, wiount of and increase imd reduction of, W, 4i& 

authori^ capital, 131. 

banking companies and commencing, 900. 

called up, 132. 

cancellation (rf unksued, 198. 
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CAPITAL OF COMPAm—iVaniinued). 

clause in memorandum re, 132. 

when different classes of shares are issued, 134. 
consolidation and conversion of, 191-197. 
dividends paid out of, 949, 962, 967. 
division of, into shares of different classes, 134. 
expenses and income-tax thereon, 1086. 

Imperial Bank of India’s share, 919. 
increase of nominal, 180 et seq., 254. 
interest out of, 257, 973. 
issued, 131. 

memorandum clauses re, 132. 

when different classes of shares are i.ssiied, 134. 
new shares, issue of, 254. 
nominal, 131. 

definition of, 131, 132. 
statement to be filed, 47, 133. 
paid up, 132. 

reduction of, 199, et seq., 254. 
registered, 131. 
reserve, 159. 

can be called up only in winding up, 160. 
cannot be mortgage!, 159. 
rights of shareholders in the : 

in subs^uent issue of shares, 143. 
in winding up, 150. 
memorandum clause re, 132, 141. 
modification of, 143. 
power to modify, 143. 
reorganisation of, 192. 
repayment of, in winding up, 160. 
shares of different classes, representing, 134. 141. 
specimen clause of memorandum re. 141. 
sub-division of, 192, 194, 197. 
subscribed, 131. 

uncalled, and forfeiture of shares, 215. 
uncalled, power to mortgage, 801, 907, 808, 819. 
uncalled, release from payment of, ultra vires, 222. 
wording of memorandum clause, as to, 133. 

CAPITAL PROFIT : 

profit prior to incorporation, 957. 969. 

CASTING VOTE OF CHAIRMAN, 709, 712. 716. 774. 
CENTRAL BANKJ901, 902. 

CERTIFICATE OF INCOME TAX DEDUCTIONS, 1049. 1060 
1135. 

CERTIFICATE OF INCORPORATION, 53. 
alteration of name and new, 166, 168. 

conclusive evidence of compliance with registration require-- 
ments, 53, 302. 

Court has no power to annul, 54. 
form of, 56. 

minor signing memorandum does nor invalidate, 54. 
CERTIFIED TRANSFER, 364-367. 

CHAIRMAN, 707-717. 

adjournment of meeting by. 712, 716. 716, 771, 776, 790. 
casting vote of, 709, 712, 716, 774. 
closure put to vote 770. 
creditors meetii^pi ana, 708. 
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•CHAIRMAN — (Continued) . 
duties of, 710-717. 

duty of, to see that quorum is present. 710. 
election of, 707. 

ejection of member by, 715, 771. 

general meeting and, 713. 

leaving the meeting, 713. 

minutas, notes of, taken by, 602. 

noiinutes to be signed by, 694, 721, 753. 

motions and amendments moved, duty of, 774. 

necessary for board of directors, 707. 

opening speech by, 712. 

powers of, 712-717. 

proposing name of, 708. 

putting the question, 711. 

qualifications of, 709, 710. 

nght to enforce order, 771, 790. 

niiing on point of order, 711. 715, 772, 789. 

CHANGE OF NAME, 166-168. 

application for, to state reasons for the step. 166. 

certificate of incorj) oration containing, 166. 168. 

certificate of incorporation in new name issued on. 166, 168. 

Government's approval necessary for, 114. 

name indentical with the company in liquidation, 167. 

original name when available to others on. 166. 168. 

procedure as to, 168. 

registrar's sanction only, when sufficient. 166. 
registrar to enter on register. 166, 167. 
registration of, when vacated. 166. 
resolution for, 166. 168. 

rights and obligations of company not altered by. 166. 
special resolution necessary for, 166, 168. 
to suit the altered objects of the company. 166. 

i^HANGE OF SITUATION, 166. 
change of province in, 115. 

notification to be sent to parties interested re. 118, 167. 

reasons considered good for, 166. 

special resolution necessary for, 166, 168. 

CHARGE ON PROPERTY (See MORTGAGES AND CHARGES). 
CHARTER : 

companies formed by grant of, 1. 
memorandum of association is company's, 103. 

CIRCULATING CAPITAL . 

fixed capital distinguished from, 952. 

CLASSES OF DEBEOTURE-HOLDERS, 811. 887. 

CLASS MEETING, 706, 730. 
voting by members, at, 779. 
when one person may constitute, 706. 

CLASS SHAREHOLDERS : 

alteration of articles affecting. 193. 248. 249. 
auditors appointed by, 1010. 
rights of : 

in reduction of capital, 202. 
revived in articles, 134, 248. 

^eclmen clauses in memorandum, 134, 156. 

voting of, 778. 

when consolidating or sub-dividing capital, 193. 



1174 


INDIAN COMPANIES MANUAL 


CLAUSES. SPECIMEN OF, IN THE ARTICLES OF ASSOCU- 
TION (See ARTICLES). 

CLAUSES, SPECIMEN OF. IN THE MEMORANDUM OF* 
ASSOCIATION : 
agreement with vendors, 36. 

capital clause, with different classes of shares, 141. 
managing agency, 161-164. 

modification of shareholders’ rights, power as to, 138. 
object clause, complete form. 1^-1^. 
vendors agreement, 36. 

CLEAN DEBENTURES, 804. 

CLOSURE, 776. 

COMMISSION : 

brokers, on stock exchange, 1044. 
on issue of shares in balance-sheet. 985. 

COMMISSION, UNDERWRITING (See UNDERWRITINa 
COMMISSION). 

COMMITTEE OF DIRECTORS. 686, 702, 720. 
appointment of, 720. 
notice of meeting, 691. 
resolutions for appointment of, 727 . 728. 

COMMITTEE OF INSPECTION, 713. 

appointed by shareholders, 713. 

COMPANIES : 

a^cultural, exempt from Income Tax Act. 1047. 
alien enemy, 117. 

borrowing powers of, and k'^iie of debenture's. 801. 

charter, grant of, to, 1. 

contractual capacity of, 34. 

councils in India, under special acts of. 4, 18. 

debt due to, and forfeiture' of shares, 218. 

early history of, in general, 1. 

funds of : 

cannot be used lor objects not provided for in the memo- 
randum, 119, 123. 

cannot be used in purchasing own .share.s, 124. 204. 236 
implied powders of, to borrow, 801. 

Income Tax Act and definition of. 1046. 

liabilities of, for acts of secretary' , 11. 12. 

liability of, for misrepresentation in prospectus, 97. 

limited by guarantee, 17. 104. 

limited by shares, 17. 

membership of. 300, 690. 

memorandum of association of, 103, et sea, (See MEMORAN- 
DUM OF ASSOCIATION), 
company limited by guarantee, 104, 106. 

(rompany limited bj^ shares. 104. 
company unlimited, 106. 
name of, striking off and restoration of, 64. 
parliamentar>% 4, 18. 

partnership to be incorporated as, when compulsory, 5. 

promoter, to form other com pany, 33, 34. 

pr<^ectus of (See PROSPECTUS). 

public and private companies, IS. 

register of mortgages and charges, 825. 

r^toration of the name of, struck off the repater, 64. 

secretoy of (See SECRETARY). 

shares allotted to, 321. 
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COMPANIES — (Continued). 

statement in lieu of prospectus (See PROSPECTUS), 
statutory, 18. 

stock exchange regulation applying to, 1039-1045. 
striking off the name of non-existent, 54. 
subscribing to memorandum of another, 106. 
types of, 17. 

limited by guarantee, 17. 
limited by shares, 17. 
unlimited liability, 17. 

COMPANIES IN GENERAL : 

early g^t of Royal Charter to, 1. 
early history of, 1. 

formation under Acts of Councils in India. 4. 
formation under Acts of Parliament. 4. 
types of, 17, 18. 

COMAvNY law : 

En^ish, amended and repealed, 1, 2. 

Indian amended and repealed, 2, 4. 
memorandum of association is subordinate to, 103. 

CONSENT TO ACT AS DIRECTOR : 

filing of, on incorporation, 20, 48, 49, 499, 503. 
form of, 49. 

private company need not file, 49, 271. 499. 

CONSOLIDATION AND CONVERSION OF SHARE CAPITAL, 
191-197. 

articles empowering, forms of, 191, 469. 

to consolidate and sub-divide. 192-194, 197. 
to modify rights, 194, 195. 
articles empowering, necessary, 191, 195, 196. 
confirmatory order of Court, where necessar>'. 192. 193. 
notice to registrar on, 187, 188. 
reorganisation of capital and, 192. 
resolutions, forms of, 183. 
sub-division of shares, 192-194, 197. 
voting by proxy at meeting for, 193. 
where ri^ts of a class of shareholders are affected, 193. 

CONTENTS OF MEMORANDUM OF ASSOCIATION . 
capital of the company, 131. 

specimen clause with different classes of shared, 141. 
wording of the clause as to, 134. 
contracts with promoters and vendors among the, 35. 
declaration of liability of members, 130. 
managing agency clause, 161. 

forms of, 162-164. 
name of the company, 109. 

“ Limited ” add^ as last word to, 114. 
statutory prohibition as to, 114. 
objects clause, 118. 

drafting of the, 124. 
forms of the, 125-129. 
illeg^ objects in, effect of, 164. 
preliminary amement with vendors in, 36. 
powers implied according to main objects, 122, 124. 
powers uUm ntres^ 119, 122^ 124. 
txdeB of construction applying to, 121. 
prospectus to include, 66, 68. 
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CONTENTS OF MEMORANDUM OF ASSOCIATION— (Con^rf.) . 
registered office, situation of, 115. 

subscribers’ signatures and statement of shares taken up, 106i 107. 
CONTINUING DIRECTORS, 517, 685. 

CONTRACT ON BEHALF OF COMPANIES : 
how made, 31, 32. 

CONTRACTS (See AGREEMENTS), 
appointment of, managers, 648. 
appointment of, managing agents, 648, 654, 659. 
breach of, not permitted by alteration of articles. 248. 
director’s, with the company, 528, 597. 
for allotment, 322. 

material, what are, to be disclosed in prospectus, 72. 
not required to be disclosed in prospectus. 73. 
rejgister of directors, 033, 574. 

with outsiders, i.e., non-members, articles, re, 239, 240, 243, 248, 

250,251. 

CONTRACTS OF PROMOTERS : 

material, disclosure in prospectus, 24 et sea., 65. 

CONTRACT WITH MANAGING AGENTS : 
articles referring to, 33. 

memorandum or association clause re, 33. 161. 165. 
iroecimen clause of, in memorandum, 161. 

CX)NTRACT WITH VENDORS ; 
ardcles ci association and, 32, 36. 

objc^ clause of memorandum containing reference to. 36. 

precautions necessary for, 35. 

preliminary expenses and, 29. 

proposal form for consideration before. 30. 

prospectus to disclose, 71. 

restraint of trade term in, 29. 

underwriting commission and, 29. 

CONTRIBUTORY : 

liability for calls in a debt, 433. 

COUNCILS IN INDIA : 

formation of companies under special acts of, 4. 

COURT : 

alteration of articles for the benefit of company, 244, 250, 
articles, alteration of, sanction not necessary, 2^. 251. 
articles, errors in, no ri^t to rectify. 249, 251. 
cancellation of unissued capital, confirmation by. not necessary, 
198, 211. 

certificate of incorporation cannot be annulled by, 54. 
directors abusing powers and intervention of, 5^. 
equitable rights protected by, 161, 452. 
expropriation of members and interference by, 227, 250. 
misfeasance and proceedings in, 615, 621-623. 
object clause, alteration of : 
confirmation by Court, 170. 
petition to Court, 170. 

ordering prosecution for false or misleading balance-sheet, 966. 
order of, confirming alteration of capital, when necessary, 180, 
182, 

order of, confirming alteration of objects clause, 170. 
petition to, for confirmation of alteration of objects, 170. 
petition toj for confirmation of reduction of capital, 211. 
advertising, 211. 
hearing, 212. 
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COURT — (Continued). 

power to stay proceedings against bank, 901. 
preventing forfeiture of shares, 89, 219. 
rectification of register in winding up, 348, 364, 365. 
reduction of capital, confirmation by — necessary, 200, 211. 
reduction of capital, precautions taken bv, before sanctioning, 
200. 

register of members, power of, to rectify, 366. 
register of members, rectification of, by, 342, 343. 
restoration of name of company by, if struck off, 55. 
return of allotment and extension of time by, 329. 
surrender of shares, sanction of — when necessary, 223. 
tranter of shares and interference by, 350. 
transfer of shares sanctioned bv. in liquidation. 360. 
CREDITORS : 

consent of, necessary for reduction of capital. 200, 212. 
debenture (See DEBENTURES), 
notice to, necessary when altering objects clau.se. 169. 
reduction of capital, consent of — ^necessary for, 200, 212. 
restoring of company's name on register. 55. 
after being struck off, 55. 
after dissolution. 55. 
right of, as mortgagees, 766. 
unsecured, 819. 

remedies of debenture-holders, and. 819. 885. 886. 
CRIMINAL LIABILITY : 
auditors' 1012. 
directors , 615. 

CUMULATIVE PREFERENCE SHARES. 136. 959, 962. 
arrears of dividend on, 136. 148. 150, 266, 966, 967. 

D 

DAMAGES : 

alteration of articles giving right to. 249. 
auditors liability for, 1012. 
forfeiture of shares, wrongful, and, 216, 219. 
misrepresentation in prospectus, and, 91, 97. 
right of damages when lost, 92, 96. 
secretary's wrongful dismissal, and, 10, 11. 
shareholder’s case for, 91. 

DEALINGS IN STOCKS AND SHARES, 1039. 
forward, 1043. 

stock exchange regulations, 1039-1045. 
DEBENTURE-HOLDERS : 
auditors appointed by, 1010. 
classes of, 811, 887. 
directors on behsdf of, 499, 509, 514. 
enforcing security, 887, 888. 
liquidation and rights of, 881. 
manager of business on behalf of, 870. 
meetings of, 882-^85. 
busing at, 883, 884. 
chairman of, 8^. 
convening of, 882. 

extraordinary resolutions at, 883, 884. 
minutes of, 884. 
notice of, 8S2, 885. 
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DEBENTURE-HOLDERS— (Conimti€d) . 
meetings of — {Continued). 
purpose of, 883, 884. 
quorum at, 883, 

resolutions necessary at, 883, 884. 
trustees convening, 883. 
voting at, 883, 885. 
who can call, 882. 
work at, 883, 884. 

notice to, necessary when altering objects clause, 170. 

receiver on behalf of, 841, 868-870. 

register of, 831. 

remedies of mortgage, 886. 

remedies of unsecur^, 885. 886. 

right of set off, 888. 

sale of securities and application of proceeds. 888. 
statutory report to be sent to, 734. 
suit by, 886. 

trustees on behalf of, 841. 

DEBENTURES, 801-895. 

allotment of, for consideration other than ca.sh, 820. 
assignment of, 881. 
bearer, 812, 890. 

can be converted into registered, 812. 
negotiable instrument, 812. 
blank, 889. 

bond, distinguished from stock, 805, 806. 
bonus in form of, 972. 

borrowing powers of company and issue of, 801-804. 
board of directors can exercise. 801. 806. 
limitations, re, 801. 

trading companies have implied, 801, 805. 
ultra vires y 806, 807, 810. 
certificates, 804, 

charges on. to be registered, 813, 814. 
classes of, 811. 
clean, 804. 

company's right to borrow expressed and implied, 801. 

deposit of, with bankers, 879. 

difference between bond and stock. 805. 

discount on issue of, 815, 821. 

dividends in form of, 972. 

exchange of, for shares, 882. 

failure to register mortgages and charges, 814. 

garnishee and floating, 8^, 894. 

interest on, 811, 893, 895. 

irredeemable, 804, 813. 

issued at a premium, 892. 

issued at discount, 815, 819. 

cannot be exchanged for shares, 882. 
issue of, 804-810. 
in series, 814, 815. 

managing agents cannot issue, 660, 801. 
managing agents, loans to or guarwtee of loans by, 660. 801.. 
meetings of debenture-holders, 882. 
memorandum of satisfaction, 
notice to rei^itmr re, 824, SiB, 
register of mortgage and charges and, 85^. 
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DEiBCNTXJRE^S — {Continued) . 

memorandum to define borrowing powers, 801, 805. 
mortgage : 

api^icatibn of purchase-money by, 861. 
conveyance to purchase by, 862. 
powers of, 861. 

mort^kges and charges on issue of. 813-81&. 
assets, meaning of, 808. 
book debts charged, 814, 819. 
company’s register of, 825. 
directors’ powers must be expressed for, 808. 
filing of particulars of, 822, 827. 
fixed charge, 825, 830, 839^1. 
specific property, 839. 
trust de^ and, 839, 840. 
floating charge, 814, 816, 819, 830, 832, et seq^. 
freedom to deal with assets, 832. 
garnishee order, 836, 894. 
issue of second series of debentures, 837. 
meaning of, 832. 
pari passu, 832. 
priority of rights under, 834. 
priority over, 835. 
second, 832, 836, 837, 879. 
subsequent specific charge and, 837. 
when becomes fixed charge, 8^. 
form of, register of, 828. 
garnishee and floating charges, 836. 
guarantee companies and, 8^. 
immoveable property, 819. 
inspection of register of, 826, 840. 
liquidation before registration of, 81& 
manager of property, 871. 
modifications of, 8^. 
moveable property, 816, 817. 
omission to raster and remedy, 817. 
pari passu rights in a series, 814, 844. 
parole, 820. 

pending re|;istration, 814. 
pledge distinguished from, 817. 
powers of mortgagees, 243, 861. 
receiver of property under, 868, 869, 870. 
redemption of debentures, 890. 
registrar’s certificate, 820, 822, 840. 
registrar’s register oL 821-824, 840. 
regis^tion of, 815-821. 
liquidaticm before, 81d. 
optional, 819. 
satisfaction, 825. 
time limit for, 817, 318. 

registration of, after winding-up commencement, 81& 
stock-in*trade, 816. 
trui^ deed, re, 841. 

ultra vires borrowing and, 806, 807, 810. 
uncalled capital diarges, 801, 807, 808, 819. 
unregistered, 814. 
void, if not regii^red, 814. 
naked, 804. 
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.DEBENTURES — ( Continued), 
pari passu, 879. 
prosj^tiis, 820. 

receiver on behalf of debenture-holders, 841, 868. 
appointment of, 823. 
powers of, 872-878. 
registration of appointment of, 870. 
redeemable, 813. 
redemption of, 850-854, 890-893. 

by drawings, 850. 
registered, 811, 812. 
register of debenture-holders : 
form of, 831. 
inspection of, 830. 
not compulsory, 827. 

register of mortga^ and charges, 826. 828. 
company's register, 825-827. 
details of, 825. 
form of, 828, 829. 
index to, 821, 840. 
inspection of, S26, 840. 

Court ordering, 826. 
during winding-up, 826. 
registrar’s register, 822, 840. 
regisbtir’s register of mortgages and charges, 821, 840. 
fee payable for registration, 822. 
index of, 822. 
inspection of, 823. 

notice of pa 3 Tnent or satisfaction. 826. 
particulars to be entered in, 822. 
registration of charges, 814, 815, 820. 
re-issue of redeemed, 879, 8^. 
transfer of, 806, 811, 880, 881. 
trust deed, 841-850. 
advantages of, 842. 
clauses in, usual, 845-848. 
copy to be furnished on requ^t. 830. 
frame of, 843. 

indemnity of trustees, 847, 860. 
law applying to, 849. 
liability of old trustees, 855. 
mortgage or charge of property. 841. 
observations on, 848. 
parties to, 841. 

points to be considered in drafting, 843. 
power of sale under, 851, 853. 
powers of mortgagees, 861. 
powers of trustees, 844, 868, 850. 
protection to trustees under, 847. 
receiver appointed under, 846, 854. 
redemption of debentures provided in, 860. 
retirement of trustees, 848, 849, 850. 
sinking fund provision under, 860. 
vesting properties in trustees, 854. 

^trustees : 

appointment of new, 864. 
authority of, 866. 
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DEBENTURES— (Con^wm^d) . 
trustees — (Continued ) . 

borrowing powers of, 845. 

care requix^ from, 865. 

default of co. — , 8^. 

indemnity of, 847, 860, 861. 

inv^ment of fimds by, 863. 

limitation act and, 860-^. 

management by, 857, 858. 

old, not discharged from liability, 855. 856. 

powers of, 844, 859. 

protection to, 847. 

receivers appointment and, 846. 

removal of, 849. 

retirement of, 848, 849, 856. 

title to pr^erty to be protected by, 864. 

vacating office of, 857. 

underwriting commission on issue of, 45, 257. 
unsecured creditors, and remedies of holders of, 819, 885. 

DEBENTURE TRUST DEED, 841-850. 
advantages of, 842. 
clauses in, usual, 845-848. 
copy of, to be furnished on request. 830. 
frame of, 843-8^. 
indemnity clause in, 847, 860. 
law relating to, 849, 850. 
liability of old trustees, 855. 
meetings of debenture-holders under, 882. 
observations on, 848, 849. 
parties to, 841. 

points to be considered in drafting, 843. 

power of sale under, 851, 853. 

powers of mortgagees, 861. 

powers of trustees, 844. 858, 859. 

powers under, 842, 

protection to trustees under, 847. 

receiver appointed under, 846, 854. 

redemption of debentures, provision under, 850-854.. 

retirement of trustees, 848, 849, 856. 

sinking fund, provision under, 850. 

trustees, under (See TRUSTEES). 

vesting of properties in trustees, 854, 855. 

DECLARATION, STATUTORY : 
of liability of members, 130. 
to be filed on incorporation of company, 20. 
form of, 51. 

DE-FACTO DIRECTORS, 243, 502, 641, 701, 809. 

DEFAMATION, 792. 
b<mrd meetings, 792, 
definition of, 7^. 
election meeting and, 798. 
illustrations of, 795-798. 
liability for, 793. 
malice in, 793, 800. 
minutes containing, 793. 
press reports of meetinp and, 798. 
printing of report of, 799, 800. 
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-DEFAMATION — ( C ontinued ) . 

previleged statement, 7^, 793, 799. 
statements at meetings and, V^. 

DEFAULT : 

penalty for, re, directors* duties and. 549-572, 617. 
DEFERRED SHARER, 166-169. 

rights of, defined in capital clauses, 141. 
when issued, 156. 

J3EFINITIONS : 
articles, 234. 

banking company, 896-901. 
business, 1069-10^. 
company, 17, 1046-1048. 

• defamation, 794-799. 
director, 493. 
fraud, 85. 

holding company, 943, 944. 

manager, 646. 

managing agent, 654. 

material contract, 72. 

misrepresentation, 83. 

parent company, 943. 

previous year, 1064. 

principal officer of company, 1048. 

private company, 269. 

promoters, 21, 22. 

prospectus, 57. 

share, 300, 301. 

statutory company, 18. 

subsidiapr company, 943, 944. 

underwriting agreement, 37. 

vendor, 33. 

DELINQUENT DIRECTORS. 615-621 
DEPRECIATION, 963-954. 
hxed assets and, 953. 
floating assets and, 954. 
guiding points, re, 954. 
machinery, 10^, 1085, 11^. 
provision, out of proht for, 963. 

rates of, allowed for income-tax assessment. 1074-1079 

reserve for, 956. 

secret reserve and over, 977. 

shares and securities for income-tax, 1081. 

writing back, 959. 

DILATORY MOTIONS, 788. 

previous quastion and, 788. 

DIRECTORS. 493^. 

absence of, at meetings to avoid quorum, 364. 

acting after time expired, 494, 517. 

acting without qualin<»tion, 506. 

additional, 497, 498, 674, 684. 

agents of the company, as, 532, 580-584. 

aUotment of shares and duties of, 305, 306, SOS, 

alternate, 262, 497, 616, 674. 

application for shares considered by. 304. 

appointment of, 493-496. 

invalid, 502. 
articles, re^ 510-521. 

alteration of, compelling to rmgn, 229. 
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DlRE(jrO}<B—(Conlinued ) . 
articles, re — (Continued). 
compulsory, 519^ 520. 
powers and duties of, 260. 
proceeding of, 263. 

Table A, provisions, 673-687. 
as secretary, 63^672, 673. 
aangnment of office by, 498. 
as trustees, 573-680. 
attendance book, 691. 
auditor cannot be, 672. 
balance-sheet to be signed by, 937. 
board meetings : 

non-attendance at, 606, 608. 
notice of, necessary, 505, 589. 
responsibility of, and 723. 
board of, articles, re, 261, 264. 
borrowing powers of, 545-547. 
breach of trust by, 500, 504, 573, 599, 609-615. 
business managed by, 265, 493. 

calls made by, though appointment defective, 428, 429, 445. 

caimot act without meeting, 537. 

cannot be appointed auditors, 672. 

casual vacancy filled in by, 496, 684^ 

committee appointed by, 686, 702, 720. 

company’s liability for misrepresentation in prospectus by, 97 
compulsory articles, re, 517. 

consent of, to act as, filing of, 20, 48, 49, 499, 503. 

form of, 49. 
continuing, M7, 685. 

contract in writing to take qualification shares by, 499. 
contracts with company by. 528, 597-601. 
article, re, 601-603. 

Court intervention on abuse of powers by, 529. 
criminal liability of, 615. 
debenture-holders nominating, 499, 504, 574. 
deceased, and liability for damages, 91. 
de facto, 243, 493, 502. 641-643, 701. 809. 
definition of, 493. 
de jure, 243, 502, 701, 809. 

delegation of, powers by, 265, 494, 530, 583, 646, 686. 
deliberate ab^nce of, at board meetings, 705. 
delinquent, 615-617. 

remedy for misfeasance and breach of trust of, ^1-624. 
dismissal of, 6^. 

disqualification, removal and resignation of, 506, 507. 634-640, 681. 
articles, re, 634. 
reserve bank, 906, 907. 

dividends payment and responsibility of, 963, 967, 970, 
dividends to be recommended by, 9W, 9(53, 9^, 969. 
duties of, 531, 548-573, 584^, 676. 
election of, 493. 
notice of, 497. 

261, 263, 509, 513, «74 , ^ 

extraordinary meetmg to be called by, articles, 748, 7^. 
fees, 629. 

refund of, 701. 

fiduciary portion, 579, 598. 
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DIRECTORS—r Con^wued;. 

first directors appointed by, 1005, 1000. 
first directors, appointment of, 493, 511. 674. 
general meeting appointing, 403. 
implied powers of, 539. 

increase or reduction of directors, articles, re, 521. 
indemnity to, by the company, 503. 533. 586. 587, 605. 
insolvency of, 91, 506, 508, 637. 
inspection of books of accounts by, 935. 
interested, cannqt vote, 533, 575, 702, 718. 
interested, to disclose their interest, ^2, 574, 599. 
interest of, in promotion, prospectus to disclose. 74. 
joint holding by, 459, 500, 505, 579. 
liability of, 589^97. 

breach of trust, 500, 504, 573, 599, 609. 

criminal, 615, 

exceeding authority, 593. 

for issue of share certificate fraudulently, 391. 395 
for misrepresentation in prospectus, 92, 93, 603. 
director's death and his, 97, 102. 
director’s insolvency and, 91. 
for negligence, 604-608. 

for omission to file prospectus or requisite particulars. 65, 
for untrue statements in prospectus. 65. 92. 93. 

repudiation of, 93. 
fraud or tort, as to, 603. 604. 
gross negligence, 585. 

if minimum subscription not reached, 70. 314. 
misfeasance. 504, 5(^, 609. 
personal guarantee contracts. 584, 589. 
through contracts, 593^97. 
transfer of shares, 361. 
unlimited, 130, 592. 
life, 513, 

liquidation before acquiring qualification, 508. 
list of persons consenting to act as. 20. 48. 49. 

form of, for filing, W. 
loans to, 587. 
local, 643, 644. 

articles, re, 644, 645. 
boards of, 545. 
lunatic, 639. 

manager’s contract, copies to be sent to. 548. 
managing, 296, 4^, 583, 645-653, 679. 
managing agents nominating, 495. 
maximum and minimnin number of, 510. 640. 673. 
meeting of, on fixed days, 704. 
meetings (See BOARD MEBITINGS). 
members in genera] meeting to appoint, 494. 
minimum number of, 493. 
minors, shares allotted to, misfeasance of, 457. 
minute book, 680. 
form of. 696. 

misfeasance proceedings against, 504. 505. 609-615. 

mortgage, articles, re, 515. 

mortgaging by, of qualification shares, 579. 

must act as a bowl, 700. 

neg^g^ce of, 585. 
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BlRECTORS—iContinucd ) . 

notice of board meetings of, 535-537, 589, 691. 
all directors must receive, 691. 
content® of, 692. 
director abroad and, 703, 759. 
failure to give, 691, 703. 
fixed days of meeting and, 704. 
form of, 691. 
peremptory, 703. 
waiving of, 703. 

notice of change to be filed, 500. 
number of, 510, 640, 673. 

offences by and penalties therefor. 549-572. 617-621. 
office of profit held by, 587. 
personal interest of. 531-535. 
personal liability of, 582. 
power of sale by, 588, 598. 
powers of, 5:fe-^l, 676. 
articles, re. 537-539. 
delegation of, 265. 

power to make hye-law.<. 134. 253, 548. 
specific, 539-544. 

private companies appointing, articles, re, 297. 
qualification of. 493-496, 499-506, 518, 579. 676. 

Reser\'e Bank and, 907. 
share warrants and. 376. 

qualification shares of, prospectus to disclose, 62. 
qualification shares, presumed to have taken, 244 . 499-506. 
failure to obtain. 701. 
in his own right, 500, 579, 701. 
liquidation before acquiring, 508. 
present from promoters, 500, 701. 
quorum of. 517, 5^, 533, 685. 
when not fixed. 704-706. 

reasons for, rejection of transfer, not bound to give, 350, 357. 363. 
refund of fees paid to, 506. 
register of, 524, 525, 640. 

notice of change in, 500. 
register of contracts with. 533, 574. 
remission of debt by, 588, 598. 
removal of, 509, 634, 684, 7^. 
remuneration of. articles, re, 518, 519. 625-633. 675. 
fixed by articles, 251, 625. et seq. 
liquidation and, 629. 
profit percentaj^ as, 632. 
gwntum meruit, 501. 

Table A provision re, 626. 
report of, with balance-sheet, 267, 936. 

R^rve Bank, 906. 
resignation of, 496. 

resolutions of, (See BOARD OF DIRECTORS). 

by circulars, 263, 687. 

retired, and their liability within one year, 131. 
retirement by rotation of, 262, 519-521, 682. 
right of, to contribution, 101. 
right to inspect minutes, 694, 7^. 

^le of business by, 5^, 
secretary as, 637, 672. 

76 
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DIRECTORS—f Continued). 
secret profit by, 528, 576. 
share certificates, false, issued by, 391, 395. 
signature of, forged, on documents, 243. 
signing on behalf of company, 581, 593. 
special. 509, 512, 513. 

subscribers to memorandum are dc facto, 493. 
substitute, 497, 498. 
transfer of shares : 

absence from board meeting to prevent. 364. 
personal liabilities of, 361. 

right of, to refuse, and, 258, 350, 357, 358, 363, 413. 
right to set aside. 359. 
trustees, in the position of, 531, 573-580. 
two companies having same person as common, 580. 
ultra mres acts of, and ratification by company, 124. 528, 539. 
unlimited liability of, if i^rovided in memorandum, 130, 592. 
notice in wTiting to proposed director n>ces.«jar>' for, 131. 
retired directors and their. 131. 
unqualified person acting a.‘<. 701. 
vacating office, 506. 507. 517. 
vendors appointing one or more. 495. 
vendors as, 599. 
voting by, 533. 

general meeting and, 717. 
when interested personally, 702. 
waiving of notice of meeting by. 703. 
who can be, 522-524. 
wilful default of, 585. 

DIRECTORS’ REPORT : 
contents of, 936. 

must be attached to ever>’ balance-.^sheet. 936. 
signed by the chairman. 937. 

DISCOUNT ON ISSUE OF DEBENTURES, 815. 821. 

DISCOUNT ON ISSUE OF SHARES. 46. 209, 435 
balance-sheet to disclose unwritten off. 47. 
prospectus to disclose particulars of, 46. 
resale of forfeited shares and, 215, 216, 222. 

DISMISSAL OF SECRETARY, WHEN WRONGFUL. 10. 11. 

DISQUALIFICATION OF DIRECTORS. 506, 507, 634-640. 681, 682. 

DISSOLUTION OF BUSINESS (See WiNDING-UP). 

DISSOLUTION OF COMPANY : 

re-instatement of name of company, even after, 55. 

DIVIDEND EQUALISATION FUND, 974, 983. 

DIVIDENDS, 9^971. 

arrears of, re, preference shares, 136, 148, 150, 266, 966, 967. . 

articles re, 2^, 993-997. 

calls due set off against, 968. 

capital accretions and profits as, 949, 961 , 971 . 

capital profits and, 95^958, 969. 

cheque or warrant lost in post, 999. 

class shareholders and right to, 959, 965. 

company’s lien on, 446. 

cum. div., meaning of, 966. 

cumulative preferential, 966, 967. 

debentures issued in lieu of, 960, 972. 

declaration of, in general meeting, 544, 963, 965-968, 960. 

directors’ responsibility re payment of, ^0. 
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m\lDh:SD^(Contirtu€dJ. 

directors to recommend, 960, 963, 968, 969. 

divisible profits for, 958>962. 

equalisation reserve fund, 974, 

executor’s right to receive, 400, 407. 

fictitious payment of, 963. 

forfeiture of, 967. 

free of tax, 972, 1056. 

goodwill cannot be, distributed as, 965. 

guaranteeing, 963, 964. 

income-tax deducted from, before payment, 972, 1136. 
interim, 949, 964, 968, 969. 

Limitation Act, 966. 
limitation on, 971, 
method of payment of, 968-971. 
notice of, 867. 

joint-holders and, 967. 
payable in cash. 966. 
payable out of profits only, 958, 969. 
paying out of capital, 949, 962, 967. 
preference shareholders’ ri^t to, 959, 962, 966, 967. 
profits available for, 949, 958, 9^. 
proportionate, 238. 

realisation of assets and payment of, 969. 
reserve for equalisation of, 974, 983, 984. 
retention clause in articles, 998. 
shares, classes of, and, 134. 
cumulative preference, 136. 
deferred, 156. 
founders, 133, 156. 
given in lieu of, 969, 972. 
guaranteed preference, 150. 
ordinary, 1^. 

participating preference, 149. 
preference, 1^. 
pre-preference, 153. 
redeemable preference, 154. 
second preference, 153. 
super-tax not payable in respect of, 972. 
surplus income available for, 965. 
transmission of shares, 400, 407, 
unclaimed, 966. 
vendors’ guarantee as to, 964. 
wrongful payment of, 967. 

DIVIDEND WARRANT : 

indemnity form for loss of, 381 
lost in post, 999. 

DIVISIBLE PROFIT, 958-962. (See PROFITS). 

DOCUMENTS TO BE FILED : 

alteration of name of company, 166, 167. 
articles : 

association, of, 20, 234. 

mtist be prints, numbered and signed before filing, 236, 237. 
registration of, when compulsoiy, 234, 235. 
balance-sheet, 591, 938. 
by bank, before commencing businei^, 900. 
by bank monthly, 900. 
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DOCUMENTS TO BE FILED— f Continued;, 
change in situation of registered office, 118. 
form of, 118. 

change of directors, notice of, 500. 
change of objects, Court's order confirming, 170. 
consent to att as directors, 20, 48, 49. 
form of, 49. 

Court's order confirming reduction of capital, 201, 203, 213L 
declaration, statutory, on registration, 51. 
extraordinary resolution, 773. 
fees payable with, 52, 230-233. 

foreign companies in India to file their address, 116. 
forms of, on incorporation, 49-52. 
income-tax return, re, business profits, 1054, 1055. 
income-tax return, re, salaries, 1134. 
incorporation and, 20, 47. 
inspection of, right of, 241. 
list of directors, 49. 
form of. 50. 

list of persons consenting to be directors, 49. 
memorandunri of association, 20. 103. 
nominal capital, statement of, 47. 
notice as to situation, 51. 
form of, 52. 

omission of and penalties therefor. 549-572. 617-621. 
private company, by, 271. 
profit and loss account, 938. 
prospectus, 61. 
return of allotment, 329. 
situation of the registered office, 51. 
change of, 118. 
form of, 52. 

statement in lieu of pro.spectus, 80. 
statement of nominal capital, 47. 
statutory declaration of compliance, 51. 
form of, 51. 

statutory report, 734, 735. 

underwriting commission, statement as to, 277. 

DUTIES OF DIRECTORS, 531. 548-573, 584W586, 676. 

DUTIES OF SECRETARV : 
after incoiporation, 7, 8, 673. 
at and before incorporation, 7. 


EDUCATION OF COMPANY SECRETARY, 5. 

EQUITABLE MORTGAGE, 453. 
not recognised, when, 255. 

ESTOPPEL DOCTRINE OF : 

share certificate and, 317, 389, 396, 434. 
shares issued fully paid though not paid, 434. 

EXECUTORS : 

articles re, 410, 412, 484-488. 
assets distributed by, 462. 
calls due on shares held by, 462. 
dividend payable to, 400, 407. 
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:EXECUT0RS— (Continiied) . 
letter of request by, 404, 405. 
notice of dissent by, 401. 
notice of distringas, 463. 

notice of meeting not entitled to, 401, 463, 742, 744, 760. 

personal liability of, 400, 401. 

powers of, to compound, 859. 

proof of title, 400. 

refusing to act, 406. 

register of members and, 340, 401. 

register of probates and entry on, 402. 404, 406. 

shares in own name, 400, 462. 

shares held by, 400. 

transfer of shares to, 360, 368, 407, 463. 

transfer to legatee by, 400. 

transmission of shares and, 400, 401. 

voting by, 403, 463. 

will and probate, 406. 

winding up and position of, 462. 

EX-OFFICIO DIRECTORS, 261, 263, 509, 513, 661, 674. 
EXPROPRIATION, POWER OF, 227-230, 250. 
alteration of articles to acquire, 228, 229. 
article re, 229. 

bona fide exercise of, 228, 229. 

compelling shareholder to transfer shares, 228. 

competitive shareholders and, 227. 

directors to act in the interest of the company, 227, 2^, 229. 
private companies articles and, 229, 250, 2^. 
rights of expropriated shareholder, 221, 230. 
EXTRAORDINARY GENERAL MEETING : 
adjournments, 790-792. 
advertising notice of, 762. 
agenda, 7^. 
amendments, 777-780. 
articles, re convening, 748. 
chairman^s rights and duties, 771. 
closure, 776, 777. 
defamatory statement, 799. 
dilatory motions, 787. 

extraordinary resolution set out in notice of, 763, 773. 
form of notice convening, 765. 
how propositions are moved, 770, 774, 775. 
notice or. 750. 

notice of, to be given to all entitled, 759. 
notice of, without full disclosure, 763. 
omission to give notice of, 741, 761, 774. 
poll, 780-782; 
proceedings at, 751-755. 
requisition meetings are not, 740. 

amendments to, 771. 
resolutions at, 771. 
right of speech of member, 775, 776. 
special busine^ considered at, 744, 751, 764. 
special resolutions at. 773. 
two meetings called by one notice, 764. 
voting at, ^7. 

EXTRAORDINARY RESOLUTION : 

amendments to, 761. 
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EXTRAORDINARY RESOLUTION— (Con hnwerf) . 
copy to be filed with registrar, 773. 
necessary at debenture-holders’ meetings. 884. 
notice to set out, 761, 773. 
what is, 773. 

F 

FEES : 

filing, on filing documents with registrar, 52, 230-233. 
malang a record in registrar’s books, 230-233. 
refund of, paid to directors, 506. 

registration, on incorporation of commnv, 52, 230-233. 
FIDUCIARY POSITION : 
company promoters, 23, 25. 
directors’, 529, 579, 598. 

.secretary’s, 13. 

FILING AND REGISTRATION FEES. 56, 230-233. 

FILING OF DOCUMENTS : 

alteration of name of company, 166. 
articles : 

association, of, 20, 234. 

must be printed, numbered and signed before filing, 236, 237- 
registration of when compulsor>% 234, 235. 
change in situation of registered office. 118. 
form of, 118. 

change of objects. Court’s order confirming. 170. 
consent to act as director.^, 20, 48, 49. 
form of, 49. 

Court’s order confirming reduction of capital, 201. 203. 213. 
declaration, .statutory, on regi.stration. 51. 
extraordinary resolution, 773. 
fees payable with, 52, 230-233. 

foreign companies in India to file their address, 116. 
forms of, on incorporation, 49-52. 
income-tax return, re, business profits. 1054. 1055. 
income-tax return, re, salaries, 1134. 
incorporation and, 20, 47. 
inspection of. right of, 241. 
list of directors, 49. 
form of, 50. 

list of persons consenting to be directors, 49. 
memorandum of association, 20. 103. 
mortgages and charges, 822, 827. 
nominal capital, statement of, 47. 
notice as to .situation, 51. 
form of, 52. 

omission of and penalties therefor. 549-572. 617-621. 
private company, by, 271. 
prospectus, 67. 
return of allotment, 329. 
situation of the registered office. 51. 
change of, 118. 
form of, 52. 

statement in lieu of prospectus 80. 
statement of nominal capital, 47. 
statutory declaration (rf compliance, 51. 
form of, 51. 

statutory report, 734, 735. 
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FILING OF DOCUMENTS— (Conant^ed). 

underwriting commission, statement as to, 277. 

PINE— (.See PENALTY). 

FIRST DIRECTORS : 

appointment of. 493, 511, 674. 

FIXED CAPITAL : 

distinguish from circulating capital, 952. 

FIXED CHARGE, 839^1. 

mortgage deed and powers under, 839. 840. 

trust-deed and, 825, 830, 839. (See DEBENTURE TRUST- 

DEED). 

FLOATING CHARGE, 814, 816, 819. 830. 832-839. 
earlier, 832. 

freedom to deal with assets under, 832. 

garnishee order, 836, 894. 

iasue of second series of debentures, 837. 

meaning of, 832. 

pari pasm, 832. 

position of, 833. 

preferential creditors and, 834. 

priority of rights under, 834. 

priority over, 835. 

registration of. 835. 

second, 832, 836, 837, 879. 

subsequent specihc charge and. 837. 

when becomes fixed charge, 836. 

winding up and, 839. 

FOREIGN COMPANIES IN INDIA : 
appointment of receiver by. 993. 
canvassing for sale of shares by, 992. 
filing of address by, as to place of business. 116. 
filing of balance-sheet and other statements, 987, 988, 989. 
income-tax on Indian income of, 1114-1120. 
private, 988. 
prospectus of, 989, 991. 
registration of charges by, 993. 
sale of shares by, 989. 

FOREIGNER : 

shares allotted to, 322. 

FORFEITURE OF SHARES, 215-223. 
annulling, 218. 

articles, forms of, 225-226, 486-489, 

articles must empower, 215, 259. 

articles re, 225, 226, 486-489. 

bankruptcy of shareholder and, 220. 

board of directors only can exercise right of, 219. 

calls, liability for, after, 217, 425. 

limitation period re, 216, 219, 428, 432, 433. 
calls payable by purchaser after, 217, 219, 222.- 
calls recovered from previous owner after resale, 222, 428. 
^ncellation of forfeited shares not allowed, 216, 220. 

Charge on uncalled capital and power of, 218. 
collusive, 217, 218. 

Court preventing, 89, 219. 

Court staying, 89. 

damai^ for improper, claimable, 216, 219. 
debt aue to the company and, 218. 
directors* resolution, re, 219. 
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FORFEITURE OF BRARE^iContinued). 
quorum should be present for, 219. 
discount on resale after, 215, 216, 222. 
enforcing lien by, 218. 
getting rid of shares under, 217. 

directors assisting a shareholder in, 217, 218. 

^arantee of payment of calls and release of surety on, 220. 
improper, and rectification of register, 345. 
interest on call, 216. 
irre^lar, 216, 217, 220, 238. 
liability of shareholder ; 
as contributory, 219. 

as to calls made but not paid, 217, 219, 425. 
as to future calls, 217. 
liability as contributory after, 219. 
liability of surety in, 220. 
lien on shares cannot be enforced for, 446, 454. 
limitation period for unpaid calls to run from, 217, 219, 428, 
432, 433. 

liquidator has no power to (cancel, 220, 222. 
liquidator’s right to enforce, 218. 
notice before, to stato claim of call and interest, 216. 
notice for : 

conditions precedent to. 216. 
irregular, 216. 220. 
resolution for, 226, 
revocation of* 216. 
when bad, 216. 

power of, when to be exercised. 216. 

re-allotting after, articles re, 216. 

reduction of capital through, not allowed, 201, 215, 222. 

reinstatement of shareholder after, 218. 

repudiation of shares even after, 220. 

resale after. 215, 222. 

discount permissible on, 216. 
rescission of shares and, 80. 
resolution re, form of, 219, 226. 729. 
revocation of, 216, 220. 

right of, to be exercised in the interest of company, 218. 
shareholders : 

bankruptcy and, 220. 
name to be struck off the raster, 220. 
objecting to, must act immediately, 219, 221. 
right to repudiate fraudulent allotment even after, 223. 
right to restrain improper, 219, 238. 
surety rel^^d on, 220. 
surrender of shares as short cut to, 223. 

Court’s sanction essential for, 223. 

Table A, clause re, 215. 
ultra vires, 216. 

uncalled capital payable by purchaser after, 217, 222. 
voting rights of purchaser after, 218. 
when, void, 216, 218, 221. 
wrongful, shareholders i^t for J222. 

FORGED sfeARE CERimCATfe, m, 389, 395. 

FORGED TRANSFER, 366, 369, 372. 
company when protected, 370. 
debentures, ^1. 
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PORGED TRANSFER— (CanaViM^rf). 
directors passing, 356. 

‘innocent party’s right under, 243, 356. 
liability of persons for, 376. 
original shareholder’s right and, 356. 
rectihcation of register due to, 310, 340. 

PORMATION OF CX)MPANIES (See INCORPORATION). 

promoters for (See PROMOTERS). 

PORMS : 
agenda 

board meeting, 693. 
first meeting of directors, 693. 
of statutory meeting, 738. 
allotment letter, 305. 
application and allotment sheet, 328. 
application for shares, 303. 
application for transfer by transferor, 416. 
auditors’ report, 1022. 
balance ticket, 371. 
call list, 447. 

calls received, endorsement, 392. 

capital clause of memorandum with different classes of shares, 141. 
certificate of income-tax deductions, 101, 1060. 
certificate of incorporation, 56. 
certified transfer, 

change in situation of registered office, notice of, 118. 

consent to act as director, 49. 

currency statistics of Government, 933. 

debenture-holders’ register, 831. 

declaration on registration, 51. 

director’s consent to act, 49. 

director’s duties and j)enalty for default, 549-572 , 617. 
duplicate certificate, indemnity for, 380. 

■ depreciation rates under income-tax niles, 1066-1069. 
fractional certificate, 384. 

Impenal Bank of India Balance-sheet, 930, 934. 
income-tax return re, business profits, 1074-1079. 
income-tax return re, salaries, 1134. 
increase of capital : 

notice of meeting for, 181. 
notice to registrar for, 188. 
indemnity re, loss of certificate, 380. 
indemnity re, loss of dividend warrant, ,381. 
indorsement of share certificate, 392, 442. 
letter of : 

acceptance, 186, 387. 
allotment, 305. 
application, 305. 
indemnity, 380, 415. 
regret, 3&. 

renimciation, 184, 316. 
request from executor, 405. 
list of persons consenting to be directors, 50. 
lost certificate declaration for, 380. 
managing agency clauses, 664-671. 
memorandum of sati^actioii, 828. 
minutes of board meeting, W6. 

.minutes of statutory meeting, 738. 
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FORMS — {Continued ) . 

modification of shareholders rights reserved by articles, 143v 
mortgages and charges, particulars of, 827-829. 
notice of : 

alteration of articles, to registrar, 252, 
annual general meeting, 765. 
board meeting, 691. 
caU, 441. 

change in situation of registered office, 118. 
extraordinary meeting, 7^. 
lien, declination of, 452. 
lodging of transfer, 416. 
requisition meeting, 766. 
statutory meeting, 737. 
notice of meeting to increase capital, 187. 
notice of situation of registered office, 52. 
notice to registrar for increase of capita], 188. 
objects clause of memorandum, 125-129. 
poll demand of, 784. 

proposal form on promotion of company, 30. 
prospectus, particulars to be included in, 58-62. 
proxy, 786. 
registered office : 

notice of change of situation, 118. 
notice of situation, 52. 
register of : 

debenture-holders, 831. 
directors, 524, 640. 
members, 347. 

mortgages and charges, 828. 
transfers, 421. 

registration fees. Table of fees to be paid to registrar. 230-2331 
renunciation of new shares : 
form of, 184, 
letter of, 386. 

‘Re.serve Bank of India : 

balance-sheet, 916, 917, 931, 932. 
weekly return, 916, 917, 9^. 
resolutions : 

board of directors’, 727. 
capital of company : 
cancellation o^ 199. 
consolidation oi, 196, 197. 
increase of, 183. 
reduction of, 199, 207, 208. 
sub-division of, 198. 
forfeiture of shares, 226. 
name of company, change of, 168. 
objects, change of, 169, 179. 
return of allotment, 3^. 
share certificate, 374, 393. 

declaration for loss of, 380. 
indemnity for duplicate, 380, 415. 
s^re warrant, 374. 
signature of secretary, 13. 
situation of registered office, notice of, 62. 
statutory declaration on registration, 51. 
statutory report, 735, 7^. 
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FORMS— (CoTi^tViu^c/) . 
talon, 375. 
transfer : 

certified, 354, 392. 

certified or lodged endorsement, 392. 
receipt of certificates lodged for, 354, 355. 
registered, 421. 

underwriting commission, statement of, 277. 

underwriting letters, 43. 

vendors agreement, proposal form re, 30. 

11701*1*0 flf ff\T oil 01^0 

FORWARD DEALINGS ON STOCK EXCHANGE, 1043 
FOUNDERS’ SHARES, 156. 

FRACTIONAL CERTIFICATE. 384. 

FRAUD : 

definition of, 83, 85. 

misrepresentation in prospectus. 83. el sea. 

FUNDS, MISAPPLICATION OF : 
conppany^s secretary's liability. 14. 
society s member's liability, 17. 

G 

GARNISHEE ORDER : 

execution creditor and, 836. 

floating debentures and order nisi, 836, 894. 

GENERAL MEETING, 739-748. 
addressing, mode of, 788-790. 
annual : 

adjournments of, 790. 
amendments moved at, 777-779. 
articles, re, 748-751. 
auditors appointed at, 1004, 1009. 
auditors attending, 1005. 
auditor's report to be read at, 936, 1021. 
balance-sheet and profit and loss account to be laid 
before, 591, 764, 938. 
business of, 742, 751, 763, 764, 767. 
chairman at, who should be, 767. 
chairman’s duties at, 710-717, 767. 
chairman's rights at, 710-717, 767. 
closure, 776, 777, 

committee of inspection appointed at, 768. 
convening articles, re, 748. 

Court calling, 493, 741, 747. 

defamatory statements at, 792, 793. 

dilatory motions, 787, 

directors appointed in, 493. 

directors' report at, 742, 751, 764, 770. 

dividend sanctioned at, 554, 764, 770, 963, 965, 968, 969. 

election of directors and auditors. 764. 

extraordinary meeting on same day as, 764. 

failure to hold, 740. 

form of notice convening, 765. 

injectors appointed at, 713, 748. 768. 

minutes of, 753. 

mode of addressing the chair, 788-790. 
motions proposed at, 770. 
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<1ENERAL MEETING— (Contmwed). 
annual — (Continued ) . 
notice of, 755-763. 

to be mven to all entitled, 759. 
polls, articles, re, 753, 783, 785. 
polls at, 780-782. 
postponement of, 792. 
proceedings at, 751-755. 

profit and loss account to be laid before, 764, 947. 
proposition moved at, 770. 
proxies and voting at, 782. 783. 

Keserv’e Bank, 904, 907. 
resolutions at, 767-770. 
right of speech at, 775, 776. 
special business at, 744, 751. 
time-limit for holding, 740. 
vote of censure at, 713, 742. 
voting at, 777-779. 

auditor’s report to be laid before, 936, 1021. 
board’s resolution necessary to call, 170, 740. 

•closure mov^ed at, 776. 
defamatory statement at, 793. 
dilatory motions, 787. 

^extraordinary, 764. 

adjournments. 790. 

advertising notice of, 762. 

agenda, 7b0. 

amendments, 777. 

articles, re, convening, 748. 

chairman’s rights and duties, 771. 

closure, 776. 

defamator>' statement, 793. 
dilatory motions, 787, 788. 

extraordinary resolution set out in notice of, 763, 773. 
form of notice convening, 765. 
iiow propositions are moved, 770, 774, 775. 
notice of, 755. 

to be given to all entitled, 759. 
without full disclosure, 763. 
omission to give notice of, 741, 761, 774. 
poU at, 789-782. 
proceedings at, 751, 
requisition meetings are not, 740. 
resolutions at, 771. 

amendments to, 771. 
right of speech of member, 775. 
special business considered at, 744, 751, 764. 
special resolutions at, 773. 
two meetings called by one notice, 764. 
voting at, 777. 

member’s right of speech at, 775. 

omission to give notice of, 741, 761, 774. 

poll demands at, 780. 

postponement of, 792. 

press reporters invited to attend, 799, 800. 

previous question, 788. 

propositions mov^ m, 774. 

proxy, voting by, 782. 
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GENERAL MEETING— (Confinw€d). 
resolution (See RESOLUTIONS), 
special types of, 772. 

statutory, (See STATUTORY MEETINGS), 
stopping, from being held, 741. 
votmg at, mode of, 777. 

GIFT OF SHARES, 334, 360, 414, 500, 701. 

GOVERNMENT : 

approval of local, necessary for alteration of name of.' 
company, 166. 

GUARANTEE COMPANY : 

alteration of capital by, 183, 102. 

articles must be registered with memorandum, 234. 

company limited by guarantee, 17. 

cannot issue debentures, 820. 

contents of memorandum of. 105. 

GUARANTEED PREFERENCE SHARES, 150. 


H 

HOLDING COMPANIES, 942-946. 
advantages of, 942. 
balance-sheet of, 944. 
definition of, 943. 
disadvantages of, 942. 
investment company as, 944. 
subsidiary companies : 
auditors’ report, 945. 

balance-sheet to state profits and losses of, 943-946^ 
contents of, 945. 

must be circulated to members, 946. 
to be attached to balance-sheet, 945. 
books of account, inspection of, 945. 
defined, 943. 

profits and losses of, 945. 

HOLDING OUT : 

doctrine of. applying to shareholder, 339. 

I 

ILLEGAL ASSOCIATIONS, 15, 

ILLEGAL OBJECTS IN OBJECTS CLAUSE OF MEMO^ 
RANDUM, EFFECT OF, 164. 

IMPERIAL BANK OF INDIA, 918-934. 

amalgamation of Presidency banks to form, 918. 

Amending Act and Reserve Bank of India, 918. 
balance-^eet of, 929, 934. 

banker of Government of India, discontinued^ 919. 
business of, 924. 
authorised, 924. 
commercial, 924. 
prohibited, 

constitution of, 919-921. 

boards of management, 921. 
capital and shares, 919. 
central board, 
local bomds, 923, 924. 
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IMPERIAL BANK OF INDIA— (Continued), 
constitution of — {Continued), 

powers to make bye-laws, 922. 
establishment of, 918. 

reasons for, 919. 
management of, by : 

Central Boards, 922-924. 

Local Boards, 923, 924. 

IMPLIED POWERS^ OF A COMPANY, 121, 122. 

INCOME : 

agricultural, 1047. 
business, 1066, 1069. 
computation of, 1064. 
foreign, 1114. 
from property, 1123. 
return of, 1(^. 

INCOME AND EXPENDITURE ACCOUNT . 
audit of, 936. 

INCOME-TAX, 1046-1149. 

agricultural business, exempt from, 1047. 
allowance on live stock, 1082. 
assessable income, 1139. 
bad debts, 1071, 1083-1085, 1142. 
bonus to employees, 1082. 
business profits, 1066, 1069-1071. 
business defined, 1069. 

capital expenditure, 1071, 1088, 1089-1104, 1143. 
certificate of tax deducted, 1049, 1060-10^, 1135. 
duplicate, 1061. 
form of, 1060, 1061. 
secretary to furnish, 1061. 
companies formed not for profit, 1046. 
company defined under, 1046, 1047. 

principal oflficer defined, 1048. 
computation of income, 1064-1069. 

life insurance companies, 1107. 
declaration in return, 1055, 1088, 1132, 1136. 
deductions and allowances, 1066-1068, 1072-1060, 1140, 1141. 
bad debts, 1084, 1142. 
bonus to employees, 1062. 
depreciation on machmery, 1085. 

^neral principle of, 1086. 
insurance expenses, 1088. 
local rates, 1082. 
loss by embezzlement, 1088, 1143. 
revenue expenses, 1086, 1089. 
unrecoverable loans, 10^. 
deductions not allowed, 1142. 
deductions of tax : 

from dividends, 972, 1136. 
from properties, 1125. 
from salaries, 1131-1135. 
on interest, 1135, 1136. 
depreciation : 

on machinery, 1068, 1085, 1086, 1145. 
on shares and securities, 1081. 
rates allowable, 1074-1079. 
dividends free of, 9^. 1(^. 
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INCOME-TAX — (Continued) . 
expenses^ reducUons, re, 1086. 
foreign companies, 1114. 
foreign income, 1114-1120. 
what are, 1046. 

income from property, 1123-1126. 

deductions allowed, 1125. 
insurance companies, 1104-1113. 
insurance expenses, 1072, 1088. 
interest and dividends, deduction of ta.\ on, 1049. 
liability of agent, of non-resident foreigners, 1120-1123. 
loans unrecoverable, 1083. 

maximum rate payable by companies, 1048, 1060. 
mode of assessing companies, 1048-1053. 
obsolescence allowance on Inachine^\^ 1081, 1144. 
prenuum on ij^ue of share. 1071. 
previous year, meaning of, 1064. 
profits : 

computation of, 1064. 
of business, 1066, 1069. 
of companies. 10(56, 1069. 
provident fund, recognised, 1126-1131. 
refund of tax, 1060, 1061, 1062. 

Reserv'e Bank's profit exempted from. 913. 
return of income, 1053-1056. 

and adjustments of account. 1139. 
declaration in, 1055, 1088, 1135, 1136. 
failure to submit, 1053. 
false, 1054, 1059. 
form of, 1054, 1055. 
sftatutorj' obligation to furnish, 1053. 
winding-up and, 1052. 
salaries and deductions of tax, 1131. 
return, form of, 1134. 

super-tax payable by companies, 1056-1059. 1146. 
flat rate for companies, 1056. 
refund of, 1067. 
statutory allowance for. 1056. 
tax free securities, 1063. 
underwriting expenses, 1088. 
undivided profits in winding-up, 1058. 
year, meamng of, 1064. 

INCORPORATION OF COMPANY : 
before, preliminary work, 19. 
certificate of, 53. 

conclusive evidence of, in spite of irregularity on regis- 
tration, 53. 
form of, 56. 

new, on alteration of name of company, 166. 
compulsory, when, 5, 15. 
documents to be filed on, 20. 
forms of, 47-52. 

fees, payable on registration, 230-233. 
general observations, re, 19. 

name of company registered on, when vacated, 54, 166. 
prelimina^ meetings and discussions for, 19. 
profits prior to, 966. 
how ascertained, 957. 
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INCORPORATION OF COMP ANY --{Con tinned), 
promoters and, 21, et seq. {See PROMOTERS). 
pro tern secretary before, 19, 20. 
secretary pro tern before, 19, 20. 
secretary’s duties : 
after, 7, 8. 
at or before, 7. 

striking off or restoration of name after, 54. 
subscribers to memorandum are members from the date of, 107; 
108. 

INCREASE OF CAPITAL : 

articles empowering directors, re, form of, 188-191, 254, 468. 
company limited by guarantee and, 183. 
form of article empowering, 188-191, 254, 468. 
issue of new preference shares in, 180. 
issue of new shares to existing shareholders, 136, 159. 180. 
letter of acceptance of new shari's in. 183. 
letter of renunciation, 183. 
form of, 184. 

meeting, notice of, for, 187. 
notice : 

for, contents of, 187. 
for meeting for, form of, 187. 
of, to registrar for, 188. 
preference shares, i^e of, by, 180. 
procedure to be followed, 1^1^. 
resolutions : 

by directors for, 183, 196, 198. 
forms of, 183. 
in general meeting for, 187. 
where articles do not empower. 188. 

INDEMNITY : 
auditors, 586. 

directors’ acts and, 503, 533, 586, 605. 
form for loss of : 

certificate, 379, 380, 
dividend warrant, 381. 
manager’s acts and, 586. 
managing agents’ acts and. 266, 656, 657, 662. 

INDEX TO REGISTER OF MEMBERS, 336, 339. 

INDIAN COMPANIES ACT : 
amended by Act of 1936, 3. 
modelled first on English Act of 1908, 3. 
modelled now on English Act of 1929, 3. 

INFANTS {See MINORS). 

INSPECTION : 

directors’ right of, 694, 723, 935, 939. 
fee payable for, ^7. 
of minute book, 722, 723. 

refusal of, 722, 723. 
register of members, 337. 
register of mortgages and charges, 826, 840. 
shareholders’ right of, 338. 

INSPECTORS : 

company’s own, 1(^. 

Government, for investigation, 1(^2. 
investigation of affairs by, 1032. 

Local Government’s power to appoint, 7^, 769, 1032. 
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INSPECTORS— (Conimu^d) . 
report by, 10^, 1034. 
rights of, 1032, 1033. 
shareholders appointing, 743, 700. 

INSOLVENCY : 

directors’, 91, 506, 508, 637. 
fraudulent : 

act in, 280. 
manager’s, 508, 637. 
managing agents’, 163, 508, 637, 656. 
mem^r’s and company’s lien, 448. 
private company, insolvent’s assets assigned to, 281. 
shareholders : 

and unpaid calls, 220, 427, 433, 439. 
register of members, 691. 

INTEREST : 

debenture. 811, 893, 895. 

terms as to payment of, 848. 
income-tax deductions on, 1135. 
on calls, 216, 426. 
out of capital, 257. 973. 
articles, re, 257. 

Local Government sanction necessary for, 973. 
special resolution necessary for, 973. 
when and how payable, 257, 973. 

INTERESTED DIRECTORS, 533, 575, 599. 

INVESTIGATION OF COMPANIES’ AFFAIRS, 1032. 
company’s own inspectors for, 1033. 

Government inspectors for, 1032, 1033. 

INVESTMENT IN SHARES OF COMPANY : 
advise by brokers for, 65. 
attraction to investors for, 66. 

IRREDEEMABLE DEBENTURES, 804, 813. 

ISSUED CAPITAL OF COMPANY, 131. 

ISSUE OF DEBENTURES IN SERIES, 814, 815. 


J 

JOBBERS AND BROKERS, 65. 

JOINT FAMILY BUSINESS : 

more than one family combining in, 15. 
no limitation to membership applying, 15. 

JOINT HOLDERS, 458-460. 
articles, re, 460, 461. 
company’s lien on shares of, 459. 
considered single member, 459. 
directors as, 459, 500, 505, 579. 
firm treated as, 418. 
lien on shares of, 459. 
notice of dividends to, 967. 
proxy by, 459. 

register of members, entry (m, 336, 779. 

requisition to call meeting by, 459. 
shares held by, 458. 

survivors entitled to shares on death td one of the, 
trsmrfer of debentures by, 880, 881, 
transfer to be signed by all, 459. 

76 
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JOINT HOLDERS— (Continued), 
treated as single member, 459. 
voting by, 459, 779. 

JOINT STOCK BANKS ACT, 1860 : 
repealed in, 1866, 2. 

JOINT STOCK COMPANIES, (See COMPANIES). 

L 


LEGAL POSITION OF : 
promoters, 22-28. 
secretary, 8-14. 

LETTER OF : 

acceptance of new shares, 183. 

form of, 186. 
allotment, 305. 

form of, 306. 
application, 305. 

form of, 305. 
regret, 325. 

form of, 325. 
request, 404. 

form of, 405. 
renunciation, 183 . 
form of, 184. 

LETTERS OF ADMINISTRATION, 402, 406. 

LIABILITY : 
auditors, 1012. 

companies, with limited and unlimited, 17. 

debenture trust-deed and liability of old trustees, 855, 856. 

directors’, 92, 93. (See DIRECTORS). 

for not ^ing prospectus, 75. 

limitation of : 

declaration of, 130, 131. 
in memorandum, 104, 105, 130. 
liquidation of company and, 130. 
lost when members fall below seven, 131. 
statement as to, in memorandum, 130. 
transfer of shares and : 
in liquidation, 130. 
subsequent, 130. 

limitation of principle introduced in England in, 1855, 1. 
of company for misrepresentation in prospectus, 97. 
of directors, 92, 93, 689-592. 
balance-sheet lUing of, 591. 
breach of trust, 500, 504, 573, 599, 609-615. 
contracts with company, 528. 
criminal, 615. 

death and, for damages against their estate, 97, 102. 

defences and limitations re, 624. 

fraud or tort and, 603, 604. 

general meetings, attendance at, 591. 

indemnity clause, re, 503, 533, 5^, 6(^* 

insolvency, 91. 

issue of share certificate fraudulently, 391, 395. 
joint, 459, 500, 505, 579. 

may be unlimited in spite of members’ liability being 
limited, 130, 592. 
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LIABILITY — {Continmd), 
of directors — {Continued). 

misfeasance, 504, 505, 609-615. 

misrepresentation in prospectus and, 92, 93-98, 603. 

negligence and, 604-608. 

penalty for default in duties, 549-572, 617. 

personal, for acts ultra vires the directors, 124, 528, 5^. 

personal ^arantee and, 584, 589. 

personal signatures on bills, 587, 593. 

prospectus containing untrue statements and, 92, 93-98. 

remedy for misfeasance and, 621-624. 

retirement and, thereafter, 131, 592. 

through contracts, 593-597. 

ultra vires acts and, 124. 

unlimited, if so provided in memorandum, 130, 592. 
of managers for negligence, 605. 
of managing agents for negligence, 605. 
of members. 

calls unpaid, even after forfeiture of shares, 217, 219. 
of secretar>% 13, 14. 

promoter company members^ personal, 34. 
promoters,’ for misstatement in prospectus, 26, 90. 
reserve, 160. 

LIEN : 

articles re, 449-451, 476, 477. 

alteration of, 448. 
assi^able, 454. 

auditors, on books of accounts, 1030. 
banker’s, 464. 

bankruptcy and exercise of, 448. 

books of accounts, secretary has no lien on, 11. 

common law rule as to, 446, 453. 

companies’ right to sell shares under, 446, 453, 464, 465. 

company, a secured creditor with, 448. 

declining to recognise, 452. 

enforcing, by forfeiture of shares not allowed, 446, 454. 

equitable mortgagee and compsmies’, 453. 

equitable rights and companies’, on shares, 453. 

exemption clause in articles, re, 454. 

joint holders’ shares and, 459. 

managing agents, 663. 

notice of : 

and subsequent debts due to company, 448. 
decimation of, 452. 
on register of members, 340, 448. 
trust, 448, 452. 
on dividends, 446. 
on shares, 4^, 448-451. 
power of sale under, 446, 453. 
secretary has no, on books and papers, 11. 
trust shares and companies, 448, 455, 456. 
when lc«5t, 454. 

LIFE ASSURANCE COMPANIES : 
income-tax assessment of, 1107. 

LIFE DIRECTORS, 513. 
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LIMITATION ACT : 

dividends and, 966, 971. 
enforcement of calls, 432-434. 
misfeasance proceedings and, 609, 625. 
trustees and, 866. 

LIMITATION OF MEMBERSHIP : 
joint family firm, 15. 
partnership, 14, 15. 
private limited company, 18, 285. 
society not for profit, 16. 
syndicate, 17. 

LIMITED LIABILITY {See LIABILITY). 

principle of, introduced in England in 1855, 1. 
types of companies, with, 17, 18. 

LIQUIDATION (See WINDING-UP). 

LIQUIDATOR : 

auditors, suit against, for misfeasance, 1012, 1020. 
forfeiture of share : 

no pK)wer to cancel, 220, 222. 
right to enforce, 218. 
misfeasance proceedings by, 622. 
official, {See OFFICIAL LIQUIDATOR), 
register of members altered by, 345. 

LOANS ON SHARES, 463-467. 
bankers' lien on shares for, 464. 
blank transfers with shares deposited against. 464. 
company's first and paramount lien, 464, 465. 
danger of blank transfers given for, 464. 
forged transfer and bankers, 465. 

Reserve Bank advancing. 911, 912. 

LOANS TO DIRECTORS, 581. 

LOCAL DIRECTORS, 643, 644. 
articles re, 644. 
boards of, 545. 

LOCAL GOVERNMENT : 

approval of, necessary for change of name of company, 166. 
auditors, appointed by, 1004. 
auditors' certificate by, 1004. 
inspectors appointed by, 743, 769. 

LOOSE LEAF MINUTE BOOK, 721, 754. 

LUNATIC : 

directors, 639. 

register of members, entry on, 690. 
shares allotted to, 300, 318. 
transfer of shares to, 320. 


M 


MAJORITY : 


over-riding powera of, 298, 299. 
MANAGEMENT OF BUSINESS, 266, 266. 
ageats. articles re. 286. 


assigament of office by, 498. 

contaact bv, copies to be sent to directors, 634, 648. 

contracts for appomtment of, 648. 

definition of, 646. 



IK0EK 




MANAGER — (Cmtinued ) . 
mdemaity clause, re, 586. 
insolvent, acting as, 508, 637. 
liability for negligency, 605. 

of property, with receiver on behalf of debenture-holders, 871. 
penalties for offences, 549-572, 617-621. 
register of, 524. 

MANAGING AGENCY AGREEMENTS, 654, 655, 661^. 
appended to articles of association, 662. 
articles, special clauses in, re, 662. 

clause in : 

appointment, 664. 
arbitration, ^9. 
assignment of agency, 668. 
compensation in liquidation, 669. 
directors, power to nominate, 667. 
management. 665, 667, 669. 

sale of business and transfer of managing agents, 668. 
memorandum, objects clause referring to, ^2. 

MANAGING AGENTS, 653, 654. 

agreement with, and forms of clauses, 654, 655, 661-671. 
appointment of, 657. 

arbitration clause in agreement with, 669. 
articles re, 265, 662. 
assignment of rights by, 266, 656, 662. 
banJdng companies cannot have, 900. 
books of account to be kept by. 938. 
cannot issue debentures, 660, 801. 
commission of, and computation of net profits, 266, 658. 
compensation for loss of office, 266, 656, 657, 664. 
competing business by, 661. 
continuance in office, 654. 
contract for appointment of, 648. 
contracts by, with the company, 164, 659. 
contract with, clauses in articles of a^ociation, re, 33, 664-671. 
contract with, referred to in memorandum of association, 33, 161, 
165. 

definition of, 654. 

directors nominated by. 495, 

directors, power delegated to, 665, 666. 

directors* retirement by rotation and nominees of, 667. 

ex-officio director appointed by, 509, 513, 661. 

insolvency of, 163, 508, 637, 6^. 

inter company loans arranged by, 659. 

inter company purchase of shares, 659, 660. 

liability for negligence, 605. 

lien of on company’s papers and properties, 663. 

liquidation brought about by negligence of, 657, 662. 

loans to, 658, 659. 

loans to, or guarantee of loans by, 660, 801. 
management of bumn^, 665, 666. 
memorandum contaming contract with, 162. 
number of companies managed by one firm of, 8, 161. 
penalties for offence, 649 et seq,, 617. 
period of office of, 6M. 
powers of, 265, 660. 
delegation of, 265. 
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MANAGING. AGENTS— (Continued), 
power to issue debenture, 660. 
promoters as, 653. 

pro^ectus to disclo^ the names of, 69. 
register of, 524. 
removal of, 655, 664. 
remuneration of, 164, 266, 657, 658. 
assignment of, 662. 
net profits defined, 658. 
to be disclosed in prospectus, 69. 
secretaries, treasurers and agents, 6, 664. 
secretary to company appointed by, 6, 672. 
signature of, 663. 

special directors appointed by, 495, 667. 
specimen clause of memorandum re, contract with, 162. 
term of office of, restrictions as to, 163, 265. 
transfer of office by, 656, 662. 
winding-up of company and, 266, 668. 

MANAGING DIRECTOR, 296, 493, 583, 645-650, 679. 
article re, 297, 650-652, 
private company’s, 296. 

MARRIED WOMAN ; 

register of members, entry on, 690. 
shares : 

allotted to, 321. 

held by, in her own right, 321, 458. 
subscriber to memorandum, 106, 321, 458. 
transfer of shares to, 321. 

MEETINGS : 

adjourning power of chairman, 712, 715, 716, 771, 776, 790. 
adjournment of, 712, 715, 716, 790. 

is a continuation of original meeting, 716, 744, 792. 
agenda of statutory, 738. 

annual general (See ANNUAL GENERAL MEETING), 
articles re : 

convening, 748. 
meetings of members, 260. 
business of annual, 742, 767. 
chairman leaving, 713. 
chairman's : 

duties at, 710-717. 
right at, 710-717. 
class, 706, 7^. 
classification of, 731. 
common law rule, re, 730. 
convening, articles are, 748. 
convening, by secretary, 703. 
debenture-holder’s, 882-885. 
business at, 883, 884. 
chairman of, 8^. 
convening of, 882. 

extraordinary resolutions at, 883, 884. 

minutes of, 884. 

notice of, 882, 885. 

purpose of, 883, 884. 

quorum at, 883. 

resolutions necessary at, 8ffl, 884. 
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MEETINGS — {Continued ) . 

debenture-holder^s — {Continued ) . 
trustees convening, 883. 
voting at, 883, 886. 
who can call, 8^. 
work at, 883, 884. 

defamatory statements at, 792, 793. 
directo^s^ {See BOARD MEETINGS), 
election of chairman, 707. 
extraordinary general : 
adjournments, 790. 
advertising notice of, 762. 
agenda, 7^. 
amendments, 777. 
articles re, convening, 748. 
chairman’s rights and duties, 771. 
closure, 776. 

defamatory statement, 793. 
dilatory motions, 787. 

extraordinary resolution set out in notice of, 763, 773. 

form of notice convening, 765. 

how propositions are moved, 770, 774. 

notice of, 750. 

to be given to all entitled, 759. 
without full disclosure, 763. 
omission to give notice 741, 761, 774. 
poll. 780. 

proceedings at, 751. 
right of speech of member, 775. 
requisition meetings are not, 740. 
resolutions at, 771. 

amendments to, 771. 

special business considered atj^ 744, 751, 764. 
special resolutions at, 773. 
two meetings called by one notice, 764. 
voting at, 777-779. 
form of notice convening, 765. 
general. 739-748. 

addressing mode of, 788. 
adjournments of, 790. 
amendment moved at, 777. 
articles re, convening, 748-751. 
auditors appointed at, 1004, 1009. 
auditors’ attending, 1005. 
auditors’ report, fl^. 
to be read at, 1021. 

balance-sheet and profit and loss account to be laid before, 
591, 764. 

business of annual, 742, 751, 763, 764, 767. 
chairman at, who should be, 767. 
chairman’s : 

duties at, 710-717, 767. 
rights at, 710-717, 767. 
closure, 776. 

committee of inspection appointed at, 768. 
convening, articles re, 748. 

Court cJling, 493, 741, 747. 
defamatory statements 'at> 793. 
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MEETINGS— (CorUtni^rf) . 
geueral — {Continued ) . 
dilatory motions, 787. 
directors appointed in, 493. 
directors^ report at, 742, 751, 764. 

dividend sanctionea at, 644, 764, 770, 963, 965, 9o6, 969. 

extraordinary meeting on same day as, 764. 

failure to hold, 740. 

five members can call, 747. 

form of notice convening, 765. 

inspectors appointed at, 743, 768. 

minutes of, 753. 

mode of addressing the chair, 788. 
motions proposed at, 770. 
notice of, 755-759. 

to be given to all entitled, 759-763. 
poll at, 780, 782. 
polls, articles re, 753, 783-785. 
postponement of, 792. 
previous question, 788. 
proceedings at, 751-755. 

profit and loss account to be laid before, 764, 947. 
proposition moved at, 770. 
proxies and voting at, 781-783. 

Reserv^e Bank, 907. 
resolutions at, 768. 
right of speech at, 775. 
special business at, 744, 751. 
stopping from being held, 741. 
time limit for holding. 740. 
vote of censure at, 713, 742. 
voting at, 777. 
minutes of, 7^. 
notice of : 

accidental omission to give, 741, 760. 
address where, should be sent, 758. 
advertising, 762. 
alteration of articles, 248, 252. 

contents of notice, 248, 252. 
articles re, 268, 750. 
board to authorise sending of, 740, 
clear days, meaning of, 744. 
contents of, 744, 760. 
contingent, 756, 757, 763. 
directors abroad and, 759. 
directors^ board, 535, 589, 691, 740. 
executors, etc., not entitled to, 401, 463, 742, 744, 760. 
extraordinary resolution and, 750. 
form of ; 

annual general, 765. 
board, 691. 
extraordinary, 765. 
requisition, 7W. 
statutory, 737. 
general, 755-759. 
incomplete, 761. 

incre^ of capital and form of. 1^. 
meeting without or waiving, 703. 
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MEETINGS— (Conitnwed) . 

notice of — (Continued). 

members to whom, should be sent, 759. 

omission to give, 741, 761, 774. 

once given cannot be withdrawn, 767. 

peremptory, 703. 

period of, 742. 

persons entitled to, 759. 

persons not entitled, 760. 

proceedings invalid in absence of, 703. 

residents abroad, 759. 

sending by post, 758, 760. 

shareholders not entitled to vote and, 760. 

share warrants' holders not entitled to, 766. 

shorter, 751. 

special business at, 744, 762. 
statutory, 737. 

to be given to all entitled, 759-763. 
waiving of, 787. 
one person cannot call, 740. 
one person cannot constitute a meeting, 730. 
poll at. 780. 

proceedings at 751, 753. 
proceedings of statutory, 727. 
quorum, 730. 
requisition, 740, 755. 

notice convening, form of, 766. 
contents of, 756. 

directors must call within 21 days, 756. 
expenses in convening, 755, 756. 
right of speech at, 776. 
statutory, 731. 

adjournment of, 737. 

agenda of, 738, 

articles re, convening, 748. 

default in holding. 7^. 

filing of report with registrar, 734. 

first, of company, 731. 

minutes of, 738. 

notice convening, 734, 737. 

object of, 737. 

period within which to hold. 734. 
private company need not hold, 733. 
proceedings of, 727. 
statutory report at, 732, 734. 
certificate in, 7^, 738. 
filing of, 734. 
form of, 735, 736. 

two persons at least, necessary to constitute, 730. 
vote of censure at, 713, 742. 
voting at, 780, 782. 

voting by proxy at, for alteration of capital, 193. 
waiving notice of, by directors, 703. 
who can call, 740. 


MEMBERSHIP OF COMPANY, 300, et aeq. 

MEMBERS OP THE COMPANY. (See SHAREHOLPERS). 
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MEMORANDUM OF ASSOCIATION, 103-164. 
agents signing, 106, 302. 

agent subscribing to, on behalf of principal, 106. 
agreement to take shares by signatories, 302. 
repudiation of, 303. 

transfer of share from another member, cannot fulfil his 
obligation to, 303. 
alien can subscribe to, 107. 

allotment of shares not necessary to subscribers of, 303. 
alteration of clauses in, 165<233. 
additional provisions, 173. 
aims for, 165. 
capital, 179, 

debentures, to facilitate issue of, 889. 

extraneous clauses, 165. 

name, 166-168. 

objects, 166, 170. 

registered office, 169. 

ambiguity in, how constnied, 121, 246, 251. 

articles of association cannot alter clauses of, 104, 246, 251. 

articles when not registered with, 235. 

attestation of signatures to, proving irregular, 106. 

bankrupt can subscribe to, 107. 

binding on the company and its members, 103, 107. 

borrowing powers provided in, 801, 805. 

cannot be altered by articles, 104. 234, 251. 

cannot modify Companies Act. 103. 

capital clause, alteration of, 179, et seq. 

articles empowering, forms of, 181, 188-191, 195, 196, 208, 209. 
cancellation of unissued share capital, 198. 

Court’s confirmatory order not necessary, 198, 210. 
resolution for, form of, 198. 
consolidation and conversion of share, 191, et seq. 
articles empowering, 191, 469. 
forms of : 
necessary, 180-182. 

to consolidate and sub-divide, 192-194. 
to modify rights, 194, 195. 

Court’s confirmatory order, when necessary, 192, 193. 
notice to registrar, re, 187, 188. 
re-organisation of capital and, 192. 
resolutions for, forms of, 183. 
sub-divisions of shares, 192-194, 197. 
voting by proxy at meeting for, 193. 
when rights of a class shareholders are affected, 193. 
piarantee company and, 192. 
increase of nominal capital and, 180, et seq. 

articles empowering directors re, form of, 181, 188-191. 
bonus shares, issue of, for, 182. 
company limited by guarantee and, 183, 192. 
form of articles empowering, 181, 188-191. 
issue of new shares, by, 182. 
preference shares, 182. 
to existing shareholders, 182. 
letter of acceptance of new shares, 186. 
letter of renunciation, 1®. 

form of, 184. 
notice re, 186. 
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MEMORANDUM OF ASSOCIATION— (CoiUmiietO. 

capital clause, alteration of — (Contvmied), 

increase of nominal capital and — {Continued). 
notice re — {Continued). 
contents of, 182. 

general meeting, for convening, form of, 187. 
to registrar, 181, 187, 188. 
objects for, 180. 

preference shares, issue of, by, 182. 
procedure to be followed for, 180. 
resolutions for, 180, 181. 
directors, 180, 181. 
form of, 183. 

shareholders^ in general meeting, 183. 
when articles do not empower, 180. 182. 
purpo^ to be attained by, 1^, 183. 
reduction of share capital, and, 199, et. seq. 
advertising necessary, re, 211. 
petition to Court, 211. 
registration of order, 213. 
settlement of list of creditors, 212. 
and reduced ” added after company’s name, 203, 211. 
articles empowering, 254, 268. 
forms of, 207, 208. 
necessar>% 200, 254. 

confirmation of Court for, necessar>% 210, 211. 
confirmatory order of the Court to be filed, 201, 203, 213. 
Court’s confirmator>' order sanctioning, 211, et seq. 
necessary, 200, 210. 
petition to Court, 211. 
precautions taken before, 201. 
registration of. with registrar, 205, 213. 

creditors’ consent necessary to, ^3, 212. 

minutes and notice for ; 
correct form of, 210. 
objections to, who can file. 204, 212. 
registered are unalterable, 210. 
petition to Court, re, 211. 
procedure as to, 211, et seq. 
advertising : 

petition, etc., 211. 
registration of order, 213. 
settlement of list of creditors, 212. 

“and reduced” to be added to company's name, 
203, 211. 

Court’s order ; 

and minutes to be registered with registrar, 213. 
hearing and sanction for, 212. 
necessary for, of issued, 200, 211. 
not necessary for simple cancellation, 198, 211. 
notice of re^tration to be published, 213. 
petition to Court, 211. 
advertising, 211. 

settlmg list of creditors, 204, 212. 
special resolutions to be pas^ and confirmed, 200, 
210. 

publication of notice of registration of, 204j 210, 213. 
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MEMORANDUM OF A^OCIATION— (Con tmtiecT). 
capi^ clause, alteratiou of— (Conitniied) . 

increase of nominal capital and — (Continued). 

registrar to certify registration of Courtis order and 
minute, 204, 210, 213. 

registration and certificate by registrar, 210, 213. 
resolutions, forms of, 207, 2()8. 

securing or paying out objecting creditors for, 204, 212. 
special resoluUon necessary, 2(X), 210. 
when permissible, 199, !^. 
registration of, with registrar, 187, 188. 
reorganisation of capital, 192. 
resolutions for, 183. 
sub-division of shares, 197, 198. 
capital of the company, 131-134. 
reserve, 159. 

rights of shareholders, 134. 

classes of, clause re, 141, 142, 143. 
in subsequent issue of shares, 144. 
modification of, specimen clause, 143. 
preference, in winding-up, 147. 
preservation of, specimen clause, 144. 
specimen clause with different classes of shares, 141. 
statement as to nominal, 131, 132. 
wording of the clause as to, 133. 
charter of the company, 103. 
company’s : 

limited by guarantee, 105. 
limited by shares, 104. 
unlimited, 105. 
company subscribing to, 107. 
construction applying to, rules as to, 121. 
contents of, 109. 

capital of the company, 131. 

specimen clause with different classes of shares, 141. 
wording of the clause as to, 134. 
contracts of promoters and vendors among the, 35. 
declaration of liability of members, 130. 
managing agency clause, 161. 

form of, 162-164. 
name of the company, 109-114. 

limited” added as last word to, 114. 
statutory prohibition as to, 114, 115. 
objects clauses, 118-120. 
drafting of, the, 124. 
forms of the, 1^129. 
illegal effect of, 164. 
managing agency contract in, 162. 
powers implied according to objects, 122, 124. 
powers ultra tnres, 119, 122, 124. 
preliminary agreement to acquire existing business, 32. 
rules of construction applying to, 121. 
prospectus to include, 66, 68. 
registered office, situation of, 115, 116. 

filing of, notice as to, on incorporation, 20. 
fonn of, notice of, 62. 

subscribers’ signatures and statement of shares taken up, 106, 
107. 
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contracts between promoters and vendors referred to in, 31. 

corporation subscribing to, 107. 

declaration of liability of members, 130, 131. 

filing of, on incorporation, 20, 103. 

forms of clauses of : 

capital of company, 141, 142. 
managing agency clause, 162-164. 

object clause, 125-129. {See APPENDIX A, VOL. II). 
foreigner can subscrioe to, 107. 
general observ'ations on, 103-106. 
illegal objects in, effect of, 164. 
insolvent can subscribe to, 107. 
irregular attestation of signatures, to, 106, 
joint stock company subscribing to, 107. 
liability of members, clause in, 104, 130. 

limitation of, statement as to, 1^. 
managing agency contract in, 161, 162, 165. 
objects clause containing the, 162-164, 165. 

can be altered, 165. 
separate clause re, 162. 
specimen clause of, 162-164. 
married or unmarried woman can subscribe to, 106. 
members* liability, limitation of, 104, 105, 131. 
minimum number as subscribers to, 103, 106. 
minor cannot subscribe to, 107, 456. 
minors signing, 107. 

modification of shareholders* rights, power for, 143. 
name of company, 109. 
alteration of, 166. 

certificate of incorporation in new name issued on, 166, 
168. 

Government approval necessary for, 168. 

original name when available to others on, 167, 168. 

procedure as to. 168. 

registrar*s sanction only, when sufficient, 166. 
registrar to enter on register, 166, 167. 
registration of, when vacated, 54, 166. 
ri^ts and obligations of company not altered by, 166. 
special resolution necessary for, 166, 168. 
to suit the altered objects of the company, 16^. 
descriptive, 112, 113. 
every document issued to contain, 114. 
language in which name board to exhibited, 114. 
likely to mislead, 109, 110. 

** limited ’* to be added as last word, 114. 
painted and afiSxed outside office, 114. 
personal name used with fraudulent object, 110. 
registration of, which nam^ disallowed, 114. 
restoration of, after being struck off, 54, 55. 
seal to be engraved with, 114. 
similarity of name with another company, 109, 112. 
statutory prohibition as to. 114. 
striking off, when nece^ry, 54. 
winding-up of old company, and, 168. 
nominal capital of the company, 131, {See CAPITAL), 
objects clause in, 118-120. 

acts ultra vires, when in<»)nsistent with, 119. 
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MEMORANDUM OF ASSOCIATION— (Conimwcrf). 
objects clause in — (Continued). 
ambiguity in, 121. 
drafting of the 124, 125. 
form of, 125-129. 
illegal objects in, effect of, 164. 

implied powers according to main objects of, 122-124. 
managing agency contract in, 161, 162, 662. 
can be altered, 165. 

money used in acts not provided for in, 119, 123. 
powers, implied according to main objects of, 122, 124. 
powers which cannot be included in, 120. 
preliminaiy agreement with vendors, 36. 
rules of construction applying to, 121, 122. 
scope of company's business is limited by, 119. 
ultra vires acts, inconsistent with, 119, 124. 
specimen form of, 12^129, (See APPENDIX A VOL. II). 
object of the company, alteration of, 170. 
abandonment of objects, and, 177. 
by company without members, not possible. 173. 
change of name of company to suit, 166, 172. 
change of registered office and, 171, 173. 
dissent of minority shareholders considered before, 170, 172, 
176. 

filing of Court's order confirming, 170, 173. 
law as to, 171. 

name of company, change of, before sanctioning, 166, 174. 
new objects added, in, 171. 

notification re, to be given to parties interested, 170, 175. 
objecting party’s consent obtained or claim satisfied before, 
170. 

outsider has no right to object, 174. 

petition to Court for confirmation of, 170. 

procedure as to, 170. 

reasons considered good for, 171. 

registrar's certificate re, conclusive evidence, 170. 

resolution, form of, 179. 

sanction of, affecting shareholders' rights, 178. 
sanction of, subject to modification, 177. 
special resolution necessary for, 170. 
objects outside, company's funds used in, 122, 123. 
partnership firm cannot subscribe to, 107. 
power to alter shareholders' rights contained in. 143. 
proroectus containing misrepresentation and liability of subscri* 
oere to, 85, 86, 93, 108. 
prospectus to include contents of, 58, 66. 
provisions in, in addition to those required by Act, 173. 
registered office, 115, 116. 

alteration of situation of, 169. 
change of province in, 115. 

notification to be sent to parties interested re, 169. 
objection raised by creditors as to, 161. 
reasons considered good for, 169. 
special resolution necessary fot, 169. 
change in the situation of, 118. 
to be filed, 51. 

change of, to another province, 115. 
correspondence to be addressed at, 115. 
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MEMORANDUM OF ABSOClATlOl^^(Continued). 
registered office — {C&n&nued), 

date from which necessary, 115. 

filing of notice as to, on incorporation, 20. 

foreign companies in India, 116. 

form of notice of change of situation in, 118. 

form of notice of situation of, 118. 

liability for faihng to file notice as to, 115. 

notice of change in situation of, 118. 

notice to be ffied as to the province in which is situated 
the, 115. 

object of tne clause re, 116. 
omission to file notice of, 115. 
province of, change of, 115. 
purpose of, 116-118. 

reg^ter of members to be kept and inspected at, 117. 
service of summons, notice, etc., at. 117. 
registration of and subscribers membership, 107. 
registration of, conclusive evidence of inco^oration, 302. 
registration of without articles of association, 235. 
repudiation of liability by subscribers to, 107. 
reserve capital of the company, 159, 160, (See CAPITAL), 
rights of classes of shareholders in, 134-156. 
shares, classes of, 134. 
deferred, 156-159. 
founders, 156-159. 
guaranteed preference, 150-154. 
ordinary, 156, 

participating preference, 149, 150. 
preference, 1^138. 
redeemable preference, 154-156. 
specimen clause, re, 141. 
variation of rights in. 138-141. 
which, to invest in, 135. 
shareholders’ rights, 134-156. 

need not be mentioned in, 133. 
when mentioned in, 134. 
signatory to : 
agent as, 106. 

attestation of signature of, 106, 302. 
corporation as, 107. 
joint stock company as, 107. 
married or unmarried woman as, 106. 
member of the company from date of registration, 107, 108. 
minor cannot be a, 107, 
misrepresentation in prospectus and, 87. 
must be competent to contract, 106. 
partnership nrm cannot be a, 107. 
repudiation of subscription to memorandum by, 107. 
shares taken up must be stated by, 108. 
who can be, 106-108. 
signatures to, attestation of, 106, 302. 
ffigning of, 106-1(^. 

attestation of signature while, 106, 302. 

situation of company, (Sec REGISTERED OFFICE) » 
i^ecimen clause in preliminary agreement, 36. 
stmnp duty on, 106. 
subordinate to Companies Act, 103. 
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MEMORANDUM OF ASSOCIATION—( Continued), 
srubscribers to, 106, 493. 

allotment not necessary to, 303. 
and misrepre^ntation in prospectus, 87, 108. 
cannot repudiate subsci^tion, 107. 
dummy shareholders, 107. 

has no right of rescission for fraud in prospectus, 87, 303. 

liability of, to pa 3 ’' for share, 202. 

membership status acquired by, 310. 

minimum number of, 106, 302. 

payment for shares by, 108. 

position of, at law, IC®, 

sign, and state the shares taken up, 107. 

to act as directors, 493. 

who can be, 106, 107. 

vendors contracts and objects clause in, 36. 

MEMORANDUM OF SATISFACTION : 
notice to registrar, re, debentures, 824, 825. 
register of mortgages ana charges, re, debentures, 828. 

MINIMUM NUMBER OF MEMBERS : 
to form : 

private limited company, 103, 104. 
public limited company, 103. 104. 

MINIMUM SUBSCRIPTION, 69-71, 314, 315. 

allotment cannot be made until, is reached, 70, 314, 724. 

amount required to be covered by, 70. 

articles, re, 471. 

banking companies and, 900. 

disclosure of, in prospectus, 70. 

fibced by memorandum or articles, 304, 314, 724. 

if not : 

fixed, 304, 314, 724. 
reached, 304, 314. 

Indian and English law stated, 69, 70, 71. 
object of, 69, 71. 
private company and, 270. 
prospectus to contain, 70, 304, 314. 

MINOR : 

allotment of shares to, 300, 318, 456, 457. 
voidable, 320. 

when considered misfeasance, 320. 
cannot subscribe to memorandum of association, 106, 302, 456. 
director's liability for allotting shares to, 457, 458. 
memorandum signed by, does not invalidate certificate of incor- 
poration, 44, 302, 4^. 
refimd to, of amount paid on shares, 467. 
register of members and, 319. 
repudiation by, of shares allotted, 318, 466, 467. 
share application by or on behalf of, 302. 
transfer of shares to, 318, 321, 456. 

MINUTE BOOK, 680, 694, 696-698. 
inspection of, 722, 7^. 

refusal of, 722, 723. 
loose leaf, 721, 754. 
removing page from, 722, 764. 
mutilated, 722. 

must be kept at reg^red office, 722. 
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MINUTES, 694^. 
board meeting, 694. 
book, 680, 694, 696. 
calls, making of, 440. 
chairman to sign, 694, 721, 753. 
classes of, 695. 

copy of, must be furnished when, 722. 

defamatory statements contained in, 793. 

directors^ right of inspection of, 694, 723. 

evidence of proceeding, 694, 696, 721, 753. 

form of, 696. 

general meeting, 753. 

inspection of, 6^, 722, 723. 

incfex to, 695. 

law relating to, 721. 

loose leaf book of, 721, 754. 

not conclusive evidence, 721. 

numbering, 695. 

passing of, 721^ 754. 

pritna facte evidence of proceedings, 694, 696, 721, 753. 
proceedings of, 694. 

registration of, with registrar re, reduction of capital and 
Court’s sanction, 202, 205, 213. 
secretary to draft, 694. 
signed by the chairman, 694. 

MISFEASANCE, 609-615. 

auditor’s liability, re, 610, 1011, 1012, 1020. 

Court’s power, 613. 

directors allotting shares to infants knowingly, 457. 
directors’ liability for, 504, 505, 609. 

wrongful payment of dividend, 967. 
proceedings, 609. 

time limit for, 609. 
remedy for, 621. 
secretary’s liability for, 14. 

MISREPRESENTATION : 
definition of, 83. 

forfeiture of shares resisted on ground of, 221. 
fraudulent, 83, 85. 
innocent, OT. 
in prospectus, 68, 83. 

company’s liability for, 97. 
damages when claimable for, 86, 89, 91. 
director’s liability for, 93. 
directors’ rifht to contribution for, 101. 
form of action for, 97. 
omission of fact, when a, 84. 
points to be established for, 87. 
proving the case for, 91. 
remedies for, 85, 86. 
remedy for, when lost, 92, 96. 
silence as to facts, may be, 84. 
subscriber to memorandum and, 81, 30^, 
suit b^ single shareholder for, 98. 
suit within reasonable time for, 89. 
suppression of facts, and, 85. 
who can sue for, 87-90. 
of law, 84, 97. 

77 



1218 


INDIAK COMPANIES MANXJALi 


MlBREPRl^BNTATION— (Contmtied) . 
remedies for, 85. 86, 92, 96. 
secretary's, and liability of company, 12. 
subscribers to memorandum and, 87. 
underwriting agreement and, 44. 

MORTGAGED DIRECTORS, 515. 

MORTGAGEE : 

application of purchase-money by, 861. 
conveyance to purchaser by, 862. 
powers of, 861. 

MORTGAGES AND CHARGES, 813-830. 
assets, meaning of, in, 808. 
book debts charged, 814, 819. 
company’s register of, 825-830. 
debenture-holders’ remedies of, 880. 
directors’ powers must be expressed for, 808. 
execution of, assumption, re, 243. 
filing of particulars of, 822, 827. 
fixed charge, 825, 830, 839-841. 
specific property, 839. 
trust deed and, 840. 

floating charge, 814, 816, 819, 830, 832-838. 
freedom to deal with assets, 832. 
garnishee order, 836. 

issue of second series of debenture, 837. 
meaning of, 832. 
paiii pcLssUj 832. 
priority ot rights under, 834. 
priority over, 838. 
second, 819, 832, 836, 837. 
subsequent specific charge and, 836. 
when becomes fixed charge, 836. 
foreign companies, 993. 
form of register of, 882. 
garnishees and floating charges, 836. 
guarantee companies, and, 820. 
immovable property, 819. 
inspection of register of, S21, 840. 
liquidation before registrations of, 818. 
manager of property, 811. 
modifications of, 8^. 
moveable property, 816, 817. 
omission to register, and remedy, 817. 
j>ari passu rights in a series, 814, 844. 
parole, 820. 

pending registration, 814. 
pledge distinguished from, 817. 
powers of mortgagees, 243, 861. 
receiver of property imder, 841, 868. 
redemption of debeninres, 890. 
registrar’s certificate, S2, 822, 840. 
registrar’s register of, ^1-824, 840. 
registration of, 814, 815-821. 

sdter winding-up commencement, 818. 

liquidation before, 818. 

optional, 819. 

satisfaction, 824, ^5. 

time limit for, 817, 818. 
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MORTGAGES AND CHARGES— fCantmue(fA 
reserve capital not subject to, 159. 
sale of security and application of proceeds, 888. 
stock-in-trade, 816. 
trust deed re, 841. 

ultra vires borrowing and, 806, 807, 810. 

uncalled capital charged, 801, 807, 808, 819. 

unpaid capital of banking company prohibited, 900. 

unregiMered, 814. 

void, if not registered, 814. 

MOTIONS, 770. 

affirmative form of, 774, 777. 

amendments to, 775, 777. 

chairman putting from the chair, 777. 

closure on, 776. 

dilatory, 787, 788. 

mover^s right of speech, 775. 

notice of, 774. 

poll, voting by, 780. 

proxy, voting by, 782. 

seconding of, 774. 

shareholders’ right of speech, 775. 

substantive. 775. 

voting on, 776, 777, 778. 

when not seconded, 774. 

withdrawal of, 775. 

written form of, not compulsorv, 777. 

MUTUAL BENEFIT SOCIETY, 16. 

N 

mME OF COMPANY, 109-114. 
affixing, outside the office, 114. 
alteration of, 166. 

certificate of incorporation in new name issued on, 166, 168. 
Government’s approval necessary for, 1S8. 
name identical with company in liquidation, 168. 
original name when available to others on, 167, 168. 
procedure as to, 168. 

regktrar’s sanction only, when sufficient, 166. 
registrar to enter on register, 166, 167. 
registration of, when vacated, 54, 166. 
resolution for, 166. 

rights and obligations of company not altered by, 166. 
special resolution necessary for. 166, 168. 
to suit the altered objects of Uie company, 166. 

** and reduced ”, when added, 203, 211. 
change of, proc^ure as to, 168. 
changini^, with sanction of registrar, 112. 
descnptive, 112, 113. 

dissolution of company and re-instatement of, thereafter, 54, 55. 

documents to contain, 114. 

exhibiting, on board, in what language, 114. 

likely to mislead, 109, 110. 

limited ” added as last word in, 114. 
names di^owed as registered, 114. 
pers(mal name used witii fraudulent object, 110. 
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NAME OF COMPANY— (CoTUmucd). 
re^stration of, 109. 

re-instatement of, even after dissolution, 56. 
restoration of, after being struck off, 54, 55. 
seal to be engraved with, 114. 

similarity of name with that of another company, 109, 112; 
statutory prohibition as to, 114, 115. 
striking off, when necessary, 54. 
winding up of old company, and, 168. 

NEGLIGENCE : 

director’s liability for, 585. 

NOMINAL CAPITAL : (See CAPITAL OF COMPANY), 
definition of, 131, 132. 
statement of, to be filed, 47, 133. 

NOTICE : 

alteration of articles and registrar, 252. 
alteration of capital and — to registrar, 187, 188. 
as to situation : 

alteration of registered office and, 118, 167. 
change of province and, 115. 
filing of, on incorporation, 115. 
form of, 52. 

board meeting, 535, 589. 
call 441. 

forfeiture of shares, 215-223. 
condition precedent to, 216. 
resolution for, 226. 
rev'ocation of, 216. 
when bad, 216. 

income tax and agent of non-resident foreigner, 1120. 

increase of capital and contents of, 189. 

increase of capital, notice to registrar for, 181, 187, 188. 

in lieu of distringas, 357, 419. 

of dissent by executors, 401. 

of dividends, 967. 

joint-holders and, 967. 
of lien, 448. 

of trust, 337, 340, 448, 690. 

companies lien on shares and, 361. 
transfer of shares under, 360. 

publication of, of registration of reduction of capital, 204, 210^ 
213. 

reduction of capital and publication of, 204, 210, 213. 
situation of registered office, 51, 116. 
alteration of, 169. 
form of, 52. 
transfer of shares : 

must be given to transferee, 349, 369, 415. 

NOTICE OF DISTRINGAS, 463. 

NOTICE OF MEETING : 

accidental omission to give, 741, 760. 
address where, should be sent, 768. 
advertising, 762. 

agenda must accompany, 745, 760. 
alteration of articles, 248, 252. 
contente of notice, 248, 252. 
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^NOTICE OF MEETING— (Con^inwed). 
articles re, 268, 750. 

auditors and annual general meeting, 1015. 
board to authorise sending of, 740. 
clear days, meaning of, 744. 
contents of, 744, 760. 
contingent, 756, 757, 763. 
debenture-holders’, 882, 885. 
directors abroad and, 740. 
directors’ board, 535. 

executors not entitled to, 401, 463, 742, 744, 760. 
extraordinary resolution and, 750. 
form of : 

annual general, 765. 
board, 691. 
extraordinary, 765. 
requisition, 766. 
statutory, 737. 
general, 755. 
mcomplete, 761. 

increase of capital and form of, 187. 

meeting without or waiving, 703. 

members to whom, should be sent, 759. 

omi^ion to give, 741, 761. 

once given cannot be withdrawn, 759. 

peremptory, 703. 

period of, 742. 

persons entitled to, 759. 

persons not entitled, 760. 

proceedings invalid in absence of, 703. 

residents abroad, 759. 

sending by post, 758, 760. 

shareholder not entitled to vote and, 760. 

share warrants’ holders when entitled to, 766. 

shorter, 751. 

special business at, 744, 762. 
statutory, 737. 
waiving of, 787. 

2^UMBER OF DIRECTORS, MAXIMUM AND MINIMUM, 510, 
6^, 673. 


O 


OBJECTS OF COMPANY : 

acts, ultra vires, when inconsistent with, 119. 
alteration of, 170-177. 

bv company without members, not possible, 173. 
change of name of company to suit, 166, 174. 
dissent of minority of shareholders considered before, 170, 
172, 176. 

filing of Court’s order confirming, 170, 173. 

name of company, change of, befmre sanctioning, 166, 174. 

new objects ^ded, in, 171. 

notification re,^to be given to parties inter^ted, 170, 176. 
objecting party’s con^nt obtain^ or claim satined l^ore. 
170. 

outdder has no ri^t to object, 174. 
petition to Court for confirmation of, 170. 
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OBJECTS OF COMPANY— (Contmued). 
alteration of — {Continued). 

reasons considered good for, 171. 

registrar’s certificate re, conclusive evidence, 170. 

sanction of : 

affecting shareholder’s rights, 178. 
subject to modification, 177. 
fecial resolution necessary for, 170. 
ambiguity in, 121. 

drafting of memorandum clause re, 124. 
form of clause containing, 125-129. 
illegal, effect of, 164. 

implied powers according to main, 122, 124. 
managing agency contract within, 161, 165. 
money used in acts not provided for in, 123. 
powers implied within, 122, 124. 
powers which cannot be included in, 120. 
preliminary agreement with vendors in, 36. 
rules of construction applying to clause re, Izl. 
scope of company’s business limited by, 119. 
specimen form of clause re, 125-129. {See APPENDIX A 
VOL. II). 

ultra vires acts when inconsistent with, 119. 

OBSOLESCENCE ALLOWANCE ON MACHINERY, 1081, 1144* 
OFFENCES BY COMPANY OFFICERS AND PENALTIES^ 
549-572, 617, 621-729. 

OFFICE ROUTINE, 688. 

board meetings and, 688, 691. 
early company work, 688, 689. 
general office work, 688. 
new company and, 688. 

ORDINARY SHARES, 156 {See SHARES). 


P 

PAID-UP CAPITAL OF COMPANY, 132. 

PARENT COMPANY {See HOLDING COMPANIES). 
PARLIAMENTS, SPEC^ ACTS OF : 

formation of companies under, 3. 

PARTICIPATING PREFERENCE SHARES, 149. 
PARTNERSHIP : 

Associations not canying on business for ^in is not a, 16. 
cannot subscribe to memorandum of association, 107. 
illegal effect of, when, 5, 16. 
incorporation as company, when compulsory, 5. 
joint families more than one forming^ 15. 
joint-family business excluded from — hmitation of membership^, 
15. 

limitation of number of partners in, 14, 15. 
pool ag^ment is not a, 16. 
prohibition of large, 14, 15. 
private company duBtinguished from, 274. 
shares allotted to, 321. 

sharing of profit, in itself, does not constitute, 16. 
societies, mutual benefit and bonus, 16. 
sub-partner’s position in, 17. 

S 3 maicate formed to ffivide profits, 17. 
transfer to shares to, ^1, 414, 418. 
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PENALTY 

director’s duties, default in, and, 54d-572, 617-621. 

PETITION TO COURT : 

objects, ccmfuination of change of, 170. 

PLEDGE DISTINCT FROM MORTGAGE, 817. 

POLL, 780-782. 

advantage of, 780. 
articles re, 783-785. 
demand for. 780. 
form ot, 784. 

prosgr and voting by, 780, 782. 

POLL AGREEMENT, NOT A PARTNERSHIP, 16. 

POWERS OF COMPANY IMPLIED IN ITS MEMORANDUM, 
122-124. 

POWERS OF DIRECTORS, 625, 676. 
articles, re, 537. 
borrowing, 546. 

delef^^on of, 265, 404, 530, 583, 646, 686. 
specific, 539. 

PREFERENCE SHARES, 135-138. 
arrears of dividend on, 136, 150. 
articles re, 143, 144, 145. 
cumulative and non-cumulative, 136. 

dividend on, payable out of profits only, 137, 059, 962, 966, 967. 
^aranteed, 150-154. 

issue of, and rights of previous shareholders, 136. 

imie of, irregularly or without power, 140. 

modification of rights, 143, 193. 

new, when increasing nominal capital, 180. 

one shareholder holding; all, 193. 

participating as to capital, 149, 150. 

preference as to capital, 149. 

redeemable, 154-156. 

reserve fimd and, 977. 

rights : 

of, defined in memorandum, 133. 
of holders of, 134, 193. 

in reduction of capital. 202. 
to surplus assets in winding-up, 137, 145. 
to arrears of dividend on, 136, 160. 
second, 153. 

simple preference and fixed dividend on, 135. 
sj^imen clauses in memorandum re, 141, 152. 
winding-up and return of capital of, 149. 

PRELIMINARY AGREEMENTS, 32, 35, 36. 

PRELIMINARY CONTRACTS : 

after incorporation of company, d2, 35. 
before incorporation of company, 35. 
specimen clauses re, 36. 

PRELIMINARY EXPENSES, 946, 947. 
account of, 946, 947. 
balance-sheet to show, 947. 
contract with vendors and, 29. 
i^pitalisation of, 947. 
expotis^ debitable to, 946. 
paper assets, 947. 
what are, 9^. 
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PRELIMINARY MEETINGS : 

discussions at, before incorporation of company, 30, 31, 36. 
PRE-PREFERENCE SHARES, 153. 

PRESS : 

presence of, at meeting, 799. 
reports of meetings and, 799. 

PREVIOUS QUESTION, 788. 

PRIVATE COMPANY, 267-299. 

advantages and utility of, 272-276. 
annual list and summary, 278, 279. 
appointment of directors, 297, 493. 
articles peculiar to, 235, 246, 285. 
articles specimen of : 

compulsory purchase of shares, 293. 
forfeiture of shares for competing, 293. 
mana^ng director, 297. 
overriding powers of members, 298, 299. 
preferential right or purchase, !^l-293. 
sale or transfer of shares. 287-290. 
transmission of shares, 294, 295. 
association not for profit, cannot be registered as, 270. 
audit of accounts of, 270. 
auditors, 1005. 

balance-sheet of, need not be filed by, 271, 985. 
consent to act as director need not be filed by, 49, 271, 499. 
conversion of, into a public company, 281 283. 
procedure as to, 2^. 
resolutions re, 284. 

conversion of private business into, 279-281. 
conversion of public company into, 284. 

resolution re, 284. 
definition of, 269, 270. 
directors, articles re, 297. 
directors need not retire, 495. 
documents to be filed by, 271. 
exemptions and privileges, 270-272. 
expropriation, power of, 250, 286. 
fair price of shares and arbitration, 286. 
insolvent trader forming, 281. 
joint holders treated as one member, 459. 
life directors, 275, 

limitation of membership in, 18, 285. 

managing director of, 2^299. 

minimum subscription does not apply to, 270. 

partnership distinguished from, 274. 

prospectus cannot be issued by, 79, 269, 278. 

prospectus, statement in lieu of need not be filed, 270. 

public offer for shares, cannot be made by, 278. 

restriction included in articles, 269, ^3. 

shares of, compulso^ purchase of, 293. 

shares of, preferential right of purchase, 291. 

share warrants cannot be issued by, 246, 377. 

statutory control of, 271. 

statutory report need not be filed by, 270. 

subsidiary to public company, 235. 

Table A, cannot be adopted by, 284. 
traxisfer of shares restriction re, 286, et sea. 
trai^nission of shares, et aeq., 294, 
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PRIVATE COMPANY-(CorUinw€(i). 

transmission of shares restrictions re, 285-287, 294-296. 
underwriting commission paid by, 276, 277. 
form of statement to be filea, 277. 

PROBATE AND TRANSMISSION OF SHARES, 402. 

register of, 404, 406. 

PROCEEDINGS AT MEETINGS : 
annual general meeting, 751, 753. 
chairman’s duties, 710-717. 
extraordinary general meeting, 751. 
general meeting, 751, 753. 
statutory meetings, 727. 

PROFESSIONAL PROMOTERS, 22 {See PROMOTERS). 
PROFIT AND LOSS ACCOUNT, 947-949. 
annual, laid before general meeting, 267, 947. 
articles providing for, 267, 948, 1001. 
audit of, 936, 948. 
banking company and, 937. 
circulation, fife, 
contents of, 937, 948. 
filing of with registrar, 938. 
inspection of, 9^. 
members’ right to receive, 936, 945. 
must accompany every balance-sheet, 936, 948. 
preliminary expenses and, 946, 947. 

Keserv’e Bank of India, 913. 
signature on, 937, 938. 

“subsidiary companies”, 945. 

Table A, provision, re, 9^. 
to be filed with registrar, 938. 

PROFITS, 949-953. 
ascertainment of, 950. 
available for dividend, 949, 958, 960. 
business, 1066, 1069-1071. 
capitalisation of, 972. 
companies, income-tax on, 1126, 1130. 
computation of, 1064-1069. 

deductions and allowances from, for income-tax, 1066-1068, 
1072-1(»0, 1140, 1141. 
depreciation, provision and, 953. 
divisible, 949, 958. 
meaning of, 949. 

net, defined for managing agents’ remuneration, 658, 
prior to incorporation, 966. 
realised, 949. 

remuneration where based on net profits, 949. 

Reserve Bank, exempted from taut, 913. 

reserve fund and, 973. 

secret reserve and, 977. 

setting aside, for estimated loss^, 955, 974. 

undivided, capitalised in winding-up, 1(MJ8. 

PROHIBITION OF LARGE PARTNERSHIPS, 14, 15. 

PROMOTER COMPANIES, 33, 34. 
liability of members of, 34. 
object of, 34. 

syndicate forming into, 34. 
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PROMOTERS (OF COMPANY) 21^. 

acquisition of a running business by, 25, 29, 30. 
agreement with vendors, 25, 32. 

certificate of experts, 29. 
report of experts, 29. 
agents for vendors, 25. 
agreements with, and vendors, 25, 29, 31-33. 
articles, re, contracts of, 240. 
as managing agents, 553. 
as trustee, 90. 

businesB acquisition by, 25, 29, 81. 
classes of, 

occasional, 22. 
professional, 22. 
pro hoc vice, 22. 
companies as, 33, 34. 
definition of, 21. 

disclosure of remuneration of, 23, 31. 
fiduciary position of, 23, 25. 

interest of, in formation of company, disclosure of, 23, 25, 27. 
legal position of, 22-28. 

liability of, for misstatements in prospectus, 26. 

liability of, for non-disclosure of interest in prospectus, 26, 27. 

more than one, 27. 

occasional, 22. 

professional, 22. 

pro hoc vice, 22. 

promoter company as, 33, 34. 

property of, purchase by company of, 25. 

prospectus to disclose interest of, 24. 

purchase of property by, and contract with vendors, 23, 25. 

remuneration of, 23, 31. 

rights of, in articles, 240. 

running business, acquisition of by, 25, 29. 

secret profits cannot be made bv, 2^, 2^. 

underwriting commission agreed to be paid by, 29. 

vendors contract with, 25, 31. 

disclosures to be made in, 25. 
precautions necessary, 27. 
preliminary expenses and. 29. 
proposal form for consiaeration before, 30. 
restraint of trade term in, 29. 
imderwriting commission in, 29. 
woric of, 21, 22. 

PROPERTY INCOME AND INCXIME-TAX, 1125. 
PROPOSITIONS, (See MOTIONS) 

PROSPECTUS, 57-102. 
abrid^, 86. 

adoption of draft, resolution re, 728. 
advertising the, in newspapers, 58, 303. 
allotment of shares void, if m^e before filing, 313. 
auditors’ report to be set out in, where a business in purchasedf 
64, 81. 

avoiding requirements of, by allotting block shues, 80, 82. 

calls payment of, 428. 

care m the preparatiiHi of, 64<66. 

certificates of expats and, 20. 
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PR08PECTUS-~rC(mimticdJ. 

commission payable or paid to shareholders to be disclosed in, 
40, 76. 

contents of, as reqmred by law, 58-62. 

contents of memorandum in, 66, 68, 69. 

contracts, when necessary to be disclosed in, 72. 

damages claimable for imtrue statements in, 91-^, 97. 

date and signatures necessary, 66. 

debentures, an issue of, 820. 

definition of, 67-62. 

directors interest in formation of company to be di^lo^ in,. 
74, 76. 

disclosure of : 

all material facts likely to affect investors* mind, in, 24, 64, 72;. 
by existing companies offering new shares, 81. 
directors interest in, 74. 
discount on issue of shares, if any, 46. 
promoters* interest and remimeration, in 23. 
purchase of property, 24, 25, 71. 
underwriting commission in, 40. 
draft of a, observation on the, 66-68. 
exaggeration in, 67, 97. 
faiimg to file, 65, 75. 
filing of, 67. 
foreign companies, 981. 

canvassing for sale of shares, 992. 
newspaper, advertisement of, 992. 
requirements as to, 991, 989. 
sale or offer for sale of ^ares, 989. 
how to scan the, 62, 63. 

invitation to public to subscribe shares necessary in, 57, 76%. 
liability for not filing, 75. 

liability of promoters for misstatements in, 26, 90. 
managing agents, if any, names to be disclosed in, 69. 
managing agents’ remuneration to be disclosed in, 69. 
matenal contracts to be disclosed in, 72-74. 
memorandum of association, contents of, in, 66, 68. 
minimum subscription to be stated in, 69-71, 304, 314. 
amount to be provided for to cover, 70-71. 
director’s liability re, 70, 314. 
object of, 69, 70. 

misleading of, and application for shares, 312. 
misrepresentation in, 68, 83, 84. 
company’s liability for, 97. 
damages when claimable for, 86, 89, 91. 
definition of, 83. 
directors liability for, 65, 92^ 93. 
directors’ right to contribution for, 101. 
form of action for, 97, 
fraudulent, 83, 85. 
innocent, 84, 87. 
of law is not, 84, 97. 
on^on of fact, when a, 84. 
points to be established for, 87. 
proving the case for, 91. 
rectification of regi^r of members due to, 9UL 
remedies fm* innoc^t or fraudulent, 85. 
remedy for, when lost, 92, 96. 
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PROSPECTUS— (Confinwed) . 

misrepresentation in — (Continued). 

remedy must be applied for in time for, 86. 
silence as to facts may be, 84. 
subscriber to memorandum and, 87. 
suit by single shareholder for, 9^1(X). 
suppression of fact and, 85. 
who can sue, 87-90. 
misstatements in : 

liability of promoters for, 26, 75. 
newspaper advertisement containing, 58. 
objects of issuing a, 57, 63. 
offer for sale of shares is a, 989. 

offer, when it is public, and when it is not, 75, 80, 82. 

office of, when exhausted, 85. 87. 

omission of requisite particulars in, effect of, b5, 75. 

particulars to be included in, 58-62. 

printing of, before ffling, 68. 

private company cannot issue, 79, 269, 278. 

promoters and disclosure of their interest in, 24 et seq., 65. 

property purchased, disclosures re, 24 et seq, 

public offer, when invitation to subscribe is a, 76. 

purchase price of property taken over, in, 25 et seq,, 71 

qualification shares of directors to be stated in, 62 

redeemable preference shares, if any, must be stated in, 69. 

report of experts and, 29. 

scanning of the, 62, 63. 

signatures by directors, 66. 

statement in lieu of, 79. 

disclosure of underwriting commission in, 45. 
must be filed before allotment, 80. 
need not be filed by private company, 270. 
object of, 80. 

statement that copy is filed with registrar to appear in, 67. 
trade advertisement is not, 57. 

underwriting commission to be disclosed in, 40, 76-79. 
vendors contracts, disclosure of, in, 71-72. 
when, not issued, 79-81. 

PROTEM SECRETARY, BEFORE INCORPORATION, 19, 20. 
PROVIDENT FUND : 

Income-tax concessions re, 1126, 1130. 
newly recognised, 1130, 1131. 
recognised, 1126-1130. 

PROXY, 781-783. 

agent signing, 783. 

articles re, 7^787. 

blame, 782. 

cancelktion of, 781. 

class shareholders’ meetings, 193. 

form of, 787. 

form of, law applying, 747. 
foreign shareholaers and, 783. 
general, 782. 

joint holders can give, 769. 
lodging of, 783. 

meeting for alteration of Capital, 193. 
must be stamped, 782. 
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PROXY— (Con<mw€<i). 
stamp duty on, 782. 
voting by at, 781-783. 
who can act as, 782. 

PUBLIC DEBT OF U^IA : 

management by Reserve Bank of India, 912. 

PURCHASE OF RUNNING BUSINESS : 
agreement with vendors re, 25, 29, 64. 
in formation of company, 25. 
prospectus to disclose particulars re, 64, 81. 

Q 

QUALIFICATION SHARES OF DIRECTOR, 244, 493-496, 499^ 
618, 679, 676. 
acting without, 506. 
auditors, 1004, 1006. 
contract, in writing to take, 497. 
failure to obtain, 701. 
in own right, 500, 701. 
liquidation before, 5(^. 
liquidation before acquiring, 508. 
present from promoters, 500, 701. 
prospectus to disclose, 62. 

Reserve Bank and, 907. 

QUALIFICATIONS OF, 493. 
chairman, 709. 
secretary, 5. 

QUORUM : 

articles silent re, when, 704. 
articles to fix, 704. 
at board meetings, 704. 
board meetings, absence to prevent, 364. 
chairman ^s duty to see presence of, 705. 
continuity of, throughout meeting, 705. 
directors, 517, 530, 533, 685, 704-707. 
disqualified director and, 533. 
interested directors and, 533, 706. 
resolution reducing, 706. 


R 


RECEIVER : 

foreign companies, appointment of, 993. 
mortgagee securing orders for, appointment of, 823. 
on behalf of debenture-holders, 841, 868. 
agent of company, 869, 875. 
appointment of, 868, 870, 877. 
borrowing by, ^4. 
duties of, 872, 873, 877 . 
legal provisions re, 877, 878. 
liquidator as, 873. 

manager appointed to work with, 870 . 
order of payment by, 876 . 
powers smd authority of, 872 , 877 . 
preferential debts and duty of, STO. 
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RECEIVER— (CotUtnited) . 

registration of appointment of, 870. 
remuneration, of, 872. 
trade contracts and power of, 874. 
when appointed by (Jourt, 868, 870. 
when necessary, 8^, 869. 

RECORD, FEES FOR MAKING, BY REGISTRAR, 62, 230-233. 

REDEEMABLE DEBENTURES, 813, {See DEBENTURES). 

REDEEMABLE PREFERENCE SHARES, 164-156. 
object of, 156. 

REDEMPTION OF DEBENTURES, 850, 890. 
by drawings, 850. 
default in, 853. 
re-issue after, 879. 

sale of security by trustees for, 888. 

sinking fund, re^ 850. 

trust deed providing for, 850. 

REDUCTION OF SHARE CAPITAL : 
advertisi^ necessaiy, re, 211. 
petition to Court, 211. 
registration of order, 213. 
settlement of list of creditors, 212. 

*^and reduced” added after company’s name, 203, 211. 
articles empowering, 254, 468. 
forms of, 207, 208. 
necessary, 20^ 254. 

confirmation of Court for, necessary, 210, 211. 
confirmatory order of the Court to be filed, 201, 203, 213. 
Court’s confirmatory order sanctioning, 211, et seq, 
necessary, 200, 210. 
petition to Court, 211. 
precautions taken before, 201. 
registration of, with registrar, 205, 209, 213. 
ereditore’ consent necessary to, 203, 262. 
forfeiture of shares is not, 221. 
minutes and notice, for : 
correct form of, 210. 
minutes registered are unalterable, 210. 
objections to, who can file, 204, 211. 
petiticm to Court, re, 211. 
procedure as to, 211-214. 
advertising : 

petition, etc., 211. 
registration ^ order, 213. 
settlement of list of creditors, 212. 

“and reduced” to be added to company’s name, 203, 21L 
Court’s order : 

and minutes to be registered witi^ registrar, 213. 
hearing and sanction for, 212. 
necessary for, of issued, 200, 2ih 
not necessaty for simple cancelli^on, 198, 211. 
notice of r^istration to be publis^ld, 213. 
petition to Court, 211. 

^vertising, 211. 

settling list of creditors, 204, 212. 

special lesolutions to be iMwd and OMifitmed, 200, 210. 
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HEDUCHON OF SHARE CAPITAL— fOoniintted;. 
publication of notice of registration of, 204, 210, 213. 
registrar to certify registration of Court’s order and minute, 204, 
210 . 

registration and certificate by registrar, 210, 213. 
resolutions, forms of, 207, 208. 

securing or paying out objecting creditors for, 204, 212. 
fecial resolution necessary, 200, 210. 
when permisable, 199, 209. 

words “ and reduced ” when added to company’s name, 203, 211, 
REFUND OF INCOME TAX, 1060, 1061, 1062. 

REGISTERED CAPITAL, (See CAPITAL OF COMPANY). 
REGISTERED DEBENTURES, 811 (See DEBENTURES). 
REGISTERED OFFICE OF COMPANY, 115-118. 
alteration of situation of, 169. 
change of province in, 116. 

notification to be sent to parties interested re, 169 
reasons considered good for, 169. 
special resolution necessary for, 169. 
books of accounts must be kept at, 935. 
change in the situation of : 
notice to be filed, 51, 118. 
to another province, 115. 
correspondence to be addressed at, 115. 
date from which necessary, 115. 
filing of notice as to, on incorporation, 51. 
foreign companies in India and, 116. 
form of description of, 115. 
form of notice for filing : 

as to change of situation of, 118. 
as to situation of, 52. 

liability for failure to file notice of atuation of, 115. 

minute book must be kept at, 722. 

notice of change of situation of, form of, 118. 

notice of situation of, as to province, 115. 

object of memorandum clause re, 116. 

omission to file notice of, 115. 

province of, change of, 115. 

puipose of, 116. 

regi^r of members to be kept at, 117. 
service of summons, when there is no, 117. 

REGISTER OF DEBENTURE-HOLDERS, 831. 

REGISTER OF DIRECTORS, 524, 640. 

REGISTER OF DIRECTOR’S CONTRACTS, 533, 574. 
REGISTER OF MANAGER AND MANAGING AGENTS, 
524^25. 

REGIS'^R OF MEMBERS, 335. 
alteration in by liquidator, 345. 
branch registers, 341. 

British register, 337, 341. 

closing of, for ini^^tion for sometime, 338. 

commencement date of, 337. 

copy of, 337. 

corporation’s name on. 600. 

Court’s power to rectify, 342, 343. 
deceased member’s name on, estate liable for caUs, 221^ 
de<^a^ shareholder’s name on, 3@, 
entry cm, must be unconditional, 310. 
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REGISTER OF MEMBERS— (Contmuec?). 
evidence jjrima facie of membership^ 339. 
executors, trustees and legatees’ names on, 340, 401, 090. 
extracts from, 337. 
firm name entered on, 336. 

forfeiture of shares and removal of member’s name from, 22L 
form of, 347. 

holding out as member, and, 339. 
index to, 336, 339. 

infant’s name cannot be placed on, 319. 

insolvency of shareholders, 691. 

infection of, 337. 

joint holders entered on, 336, 690. 

lien, notice of cannot be entered on, 340. 

lunacy of shareholder, 690. 

marriage of a female, shareholder and note on 600. 

membership of company achieved when name placed on, 310. 

notice of lien on, 340, 448. 

notice of trust on, 337, 340, 448, 690. 

publicity of, object of, 339. 

rectification of, 342. 

by order of Court, 342, 343. 
forged transfer, 310, 340. 
improper forfeiture, 219, 345. 
irregular allotment, 344. 
misrepresentation in prospectus, 344. 
surrender when ultra vires, 345. 
re^stered office, proper place for keeping, 117. 
re-instating member’s name on, even after forfeiture, 218. 
removal of name from, 346. 

Reserve Bank of India and its, 905. 

share warrants, issue of, and removal of entries from, 376. 

signatories to memorandum, 310. 

status of membership evidenced by, 310. 

statutory book, 335. 

subscribers to memorandum to be placed on, 108. 

surrender of shares, restoration of name on even after, 223, 224. 

transfer and rectification of, 310, 340. 

trust, notice of, cannot be entered on, 337, 340. 

undue delay in transfer, and, 345. 

wrong entry on, 339. 

wrongful removal of name from, 337, 341. 

REGISTER OF MORTGAGES AND CHARGES, 825. 
form of, 828. 

REGISTER OF PROBATES, 402, 404, 406. 

REGISTER OF TRANSFERS, 258. 
delay to register, 348, 365. 
form of, 421. 

rectification of register, 365. 

REGISTRAR OF COMPANIES : 

alteration of articles and form of notice,^ 252. 
alteration (A capital md notice to, 187, 188. 
balance-sheet to be filed with, 591, 93% 
certificate of, conclusive evidence, 53. 
alteration of objects clause, 170. 
incorporation, K. 66. 
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REGISTRAR OF COMPANIES-CCon^wued). 
documents to be filed with : 

alteration of name of company, 166. 
articles of association, 20, 234. 

must be printed, numbered and signed before filing, 236. 
237. 

registration of, when compulsoi^, 234, 235. 
change in situation of registered office, 118. 
form of, 118. 

change of objects, Courts order confirming, 170. 
consent to act as directors, 20, 48, 49. 
form of, 49. 

Court’s order confirming reduction of capital, 201, 203, 213. * 
extraordinary resolution, 773. 
fe^ payable with, 52, 230, 233. 
foreign companies in India to file their address, 116. 
forms of, on incorporation, 49-52. 
incorporation and, 20, 47. 
inspection of, right of, 241. 
list of directors, 49. 
form of, 50. 

list of persons consenting to be directors, 49. 
memorandum of association, 20, 103. 
nominal capital, statement of, 47. 
notice as to situation, 51. 
private company, by, 271. 
profit and loss account to be filed with, 938. 
prospectus, 67. 
return of allotment, 329. 
situation of the registered office, 51, 52. 
change of, 118. 
form of, 52. 

statement in lieu of prospectus, 80. 
statutory declaration of compliance, 51. 
form of, 51. 

statutory report, 734, 735. 
underwriting commission, statement as to, 277. 
incorporation certificate, conclusive evidence, 53. 
name of company : 

power to alter, 114, 166. 

power to strike off from register, 54. 

restoration of, 54. 

return of allotment and duty of, 329. 
statutory report to be filed with, 734. 

REGISTRAR’S REGISTER OF MORTGAGES AND CHARGES, 
821-S24, 840. 

REGISTRATION AND FILING FEES, 62, 230-233, 

(See APPENDIX, Table B to First Sctiedule to Act of 1913, 
Vol. II). , 

REGISTRATION OF COMPANY, (See INCORPORATION), 
restoration of, 54. 
striking off, 54. 

OF DOCUMENTS, (See DOCUMENTS TO 
REC^TRATION OP MORTGAGES AND CHARGES. 814i 
78 
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REMOVAL OF DIRECTORS, 609, 634, m. 

Resen^e Bank and, 907. 

REMUNERATION: 

editor’s, 1005, 1009, 

' mector^, 251, 518, m, 626, 633, 675. 
profit percent^e ^ 6S2, 
managing agents, 164, 2W, 657. 
assignment of, (i62. 
net profits defined, 658. 
promoters of company and their, 23, 31. 
to be disclosed in prospectus, 69. 

RENUNCIATION, LETTER OF, 183 
form of, 184. 

REORGANISATION OF CAPITAL, 192. 

REQUISITION MEETING, 740, 756. 
articles re, 748, 749. 
is not a general meeting, 740. 
joint holders idgning, 740. 
notice convening : 
form of, 766. 

requisition contents of, 756. 

RESERVE BANK OF INDIA, 901-917. 

agent for Secretary of State, Government or Native State, 
agricultural credit function of, 914. 
auditors : 

appointed by Government of India, 914. 
duties of, 914. 
election of, 914. 

balance-sheet, weekly, form of, 916, 917. 
bankers’ bank, 902. 
banking business (^,911. 
banking department : 

banking business, general, 911-913. 
banker to Government, 910. 
functions of, 911. 

weekly return, form of, 916, 917, 932. 
bank post bills, issue of, 912. 
business of, 9(^910. 
central bank, what is a, 901, 902, 903. 
central boara of, 905. 
coins issued by, 908. 

currency reserve of the State, management of, 903. 

demand drafts, issue c^, by, 912. 

deposit of valuations in safe custody of, 912. 

deposit, receiving of without interest, 911. 

d^uty governors, 906. 

di^tors of, 906. 

central board of, 906. 
disqualification of, 906, 907. 
local board and, 906. 
nonunation of, 906. 
removal of, 907. 
share qualification of, 907. 
dimumting Hlk, 911. 
dstabli^miient of, 90L 
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BESERVE BANK OF INDIA-~(Canl6iiteA« 
extension of the Act, 914, 915. 
forms of : 

weekly return, bankins department, 917. 
weekly return, issue depi^ment, 916. 
functions of, 902. 

agricultural credit, 914. 
banking business, 911. 

Government bankers, 910. 
issuing coins, 906. 
issuing notes, 908, 913. 
general meetings of, 907. 

g ild coins and bullions, dealings in, by, 912. 

ovemment bankers, 910. 

Governor of, 905. 

income tax on profit, exempted, 913. 
investment of funds of, 912. 
issue department of, 906. 
assets of, 906. 

gold coins and buUions in, 908. 
liability of, 906. 
securities held in, 906, 909. 
weekly return, form of, 916, 917, 931. 
loans and advances by, 911, 912. 
local boards of, 905. 
management of, 905, 906. 
central board, 905. 

Deputy Governors, 905. 

Governor, 905. 
local board, 905. 
note-issue of, 908, 913. 
profit and loss accounts of, 913, 914. 
publication by, of weekly accounts, 914. 
public debt, management of, 912. 
purchase and sale of security by, 912. 
register of members, provincial, 905. 
reserve fund of, 913. 

rupee exchange ratio for sterling securities, 909. 
scheduled banks, 909, 914. 
shareholders’ bank, 903, 904. 
shareholders of, 904, 905. 
general meetings of, 907. 
voting rights of, 906. 

sterling securities, purchase and sale by, 909. 
super-tax on profits, exempted from, 913. 
voting by shareholders of, 906. 
weekly returns to be published by, 914. 
form of, 916, 917. 

RESERVE CAPITAL, 169-161. 
articles re, can be altered, 251. 
cannot be calkd without l^ve of Court, 159. 
cannot be mor^raed, 159. 
created bv artiws or Gqpecial resolution, 160, 332. 
irrevocable, 332. 

resolution (special) cnfeating, form of, 160, 3^. 
riiareholdm’ dbU^tions on ^ues ^1, 
uneallable capitid las^spt in windingmp, 159, 
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BISERVE FUND, 074, 975. 
alterations in, 977. 
api^licaticm of, 974, 975. 
article re. 995. 
balance-weet item, 976. 
banking companies and, 900, 976. 
investment of, 900. 

percentage of profits to be reserved annually, 900. 
bonus ^ares out of, 382, 972, 975. 
capitalisation of, 975. 

distinction between reserve account and general, 975. 
dividend equalisation fund, 974, 983. 
investment of, 974, 976, 980. 
out of profits, 974. 

preference shareholders’ right to, 977. 
purpose of, 974, 976. 

Keserve Bank of India, 913. . 
secret reserve, 978. 
sinking fund and, 976. 

RESERVE LIABILITY, 160. {See RESERVE CAPITAL). 
RESOLUTIONS : 


accounts and reports adoption of, 728. 
allotment, 327, 729. 
amendment to, 775. 
annual meeting and, 768. 
board of directors by : 
adoption of, 

annual reports and accounts, 728. 
draft prospectus, 728. 
seal, 7^. 

allotment of shares, 327, 729. 
alteration of articles and work of, 252. 
alteration of objects, 170. 
appointment of branch manager, 727. 
appointment of committees, 727, 728. 
articles re, 264. 
by circular, 263, 537, 687, 700. 
clewing transfer books, 7^. 
forfeiture of shares, 219, 226, 729. 
forms of, 727-729. 
increase of capital and, 179. 


making call, 729. 

notice prior to forfeiture of shares, 226. 
passing of transfers, 729. 
quorum should be present for, 216. 
board’s, by circulars, 263, 537. 
calls, making of, 429, 439, 442. 
capital : 

cancellation of, 198. 


consolidation of, 196, 197. 
increase of. 183. 
reduction of, 199, 207, 208. 
sub-division of, 198. 
change of name, 168. 
chani^ of objects, 169, 179. 
committee of inspection, appointment of, 713. 
consolidation of c^^it^, 196, IW. 
eonvensSem of pubhc into privi^ emnpm^, 2B4» 
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RESOLUTIONS-(Con^tntterf) . 

extraordinaiy, 773. 

amendments to, 761. 

copy to be filed with registrar, 773. 

dropping of, 76L 

notice to set out, 761, 773. 

of debenture-holders’ meetings, 883, 884. 

removal of directors, 509, 635, 742. 

what is, 773. 

forfeiture of ^res, 226. 
how moved, 774. 
increase of capital, 183. 

new ordinary shares, 183. 
new preference shares, 183. 
name, change of, 168. 
notice : 

setting out extraordinary and special, 750. 
to be given prior to forfeiture of shares, 226. 
objects, change of, 169, 179. 

public into private company, conversion of, 284. 

reduction of capital, 207, 208. 

registered office, change of situation of, 169. 

reserve capital, creating of, 160. 

reserve liability, creating of, 160. 

special, 772, 773. 

alteration of articles, 234, 248, 773. 
amendments to, 773. 

by company without members not possible, 173. 

capital, alteration of, 181, 1832 187, 192, 193, 194, 207, 211. 

copy filed with registrar, 180, 773. 

creating reserv'e capital, 160. 

memorandum, alteration of, 773. 

name of company, alteration of, 167, 168, 773. 

notice must set out. 770, 771. 

objects, alteration ol, 170. 

private company converted into public, 283. 

public company converted into private, 284. 

reduction of capital, 199j 773. 

registered office, alteration of situation of, 169. 

reserve capital, created by, 160. 

form of, 160. 
when necessary, 773. 

special t 3 rpe 8 of, 772, 773. 
sub-division of capital, 196, 773. 
substitution of, 761. 
transfer of diares, 372, 414. 

RESTRAINT OF TRADE, 599. 
contract with vendors and, 29. 

RETURN OF ALLOTMENT, 329. 

Court may extend time fmr submiasiem of, 329. 
default in submission of, 329. 
for contideration other than cash, 333* 
form of, S30, 

regbtrar’s r^^t and duty re, 329 . 

RETURN OP DOCUMENTS, (See YOU U ASmmm A). 
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RETURN UNDER INCOME TAX ACT, 1063. 
and adjustment of accounts, 1139. 
declaration in, 1065, 1068, 1135, 1136. 
failure to submit, 1053. 
fatee information in, 1054, 1059. 
form of, 1054, 1055. 
punishment for false, 1054, 1059. 
statutory obligation to furnish, 1053. 
winding up and, 1052. 

ROYAL CHARTER ; 

companies formed under, 1. 


s 


SALARIES : 

deduction of income-tax on, 1131. 
income-tax return, 1134. 

SALE OF BUSINESS : 
by directors, 558, 506. 
bnmsfer of managing agents with, 668. 
SCHEDULED BANK : 

application money to be deposited with, 304, 723. 
R^rve Bank and, 909, 914. 

SCRIPT CERTIFICATE, 378, 379, 390. 

SEAL : 

adoption of, resolution re, 728. 
articles re, 681. 

engraving of, with name of company, 114. 
share certificates under, 389. 
share warrants under, 2^6. 

SECOND PREFERENCE SHARES, 153. 

SECRECY CLAUSE IN ARTICLES, 268. 
SECRETARY : 

agenda arranged by, 692, 754. 
agreement of service as, 10, 13, 673. 
article, re, first, 673. 

board meetings and work of, 688, 669, 691. 
contract of service and wrongful (jismiasal of, 10, 11. 
derivation of the word, 5. 
director as, 637, 672. 
duties of : 


after incoiporation, 7, S, 673. 
at and before incorpcti^^, 7. 

^ly company work and, #11, 
executive officer, 688. 
fiduciary position of, 1^ 

knowledge of or noti^ to, when binding cm company, 11. 
le^l positkm of, 8, 

ag^t of the coo^imy, 11. 

authority derived from articles and board’s resolutions, 10. 

(^ntaract of service defining, 10. 

liability ci (Kunpany under, 11, 13, 

officer of the company, 12. 

servant of the company, 9. 

Md, », a, 



XKDSi: 




SECRETARY— (Continued) • 

liability of, 13, 14. 

as officer in fiduciary poatim, 13. 
for misfeasance, 14. 
for negligence, 14. 
statutory, 13, 14. 

liability of company for acts of, 11, 12. 
managing agency firm, employed by, 6, 072. 
managing agents as, 6. 
meetings convened by, 703. 
minutes drafted by, ^1. 

misapplication of company’s fund, — not liable for, 14. 

misrepresentations macfe by, 12. 

mouth piece of board of directors, 5. 

new company and woric of, 688. 

notice of board meetings, 68S, 689, 661. 

office routine work of, 6^. 

person acting as, to number of companies, 11, 12. 

pro tem. before incorporation of company, 19, 20. 

qualification necessary to be a, 5. 

register of members and duties of, 690. 

secret commisBion received by, 12. 

selection of and qualification for a, 5. 

share certificate and office procedure of, 378, 379, 390. 

signature of, as agent, 13, 673. 

signature of, mode of, 13. 

specialised education for company, 5. 

statutory liability of, 14. 

sub pro tem, 19, 20. 

termination of service of : 

damages for wrongful, 10, 11. 
in winding-up, 10, 11. 
on appointment of receiver, 10. 
where on contract of service, 11. 
winding-up of company and termination of service <rf, 10. 

SECRET COMMISSION ; 
received by secretary, 12. 

SECRET PROFIT : 

director nmking, 74, 528, 576. 
promoter making, 24, 26. 

SECRET RESERVE. 978. 

auditor not bound to disclose, 979* 
object of, 978. 
objection ^o, 979. 
over depreciation of assets, 977. 

SECURITIES : 

debenture-holders enforcing, 887, 888. 
shares not included in, 301. 
tax fiee, 1063. 

SET OFF, 1076. 

ccmtributoiy cannot, claim lyigaiort calls, 432* 

deb^ture-holders^ rigjit to, ffi8. 

iffiareholders’ ri^t olT re, eaUs, 424, 433,^ 133 4^ , 
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BHAllE BKOKERS AND JOBBERS, 65. 

SHARE CAPITAL, (See CAPITAL OF COMPANY), 
company registered without, 17. 

jySARE CERTIFICATE. 37M77. 
articles re, 388, 398, 399, 475. 
balance ticket, 371. 

blank transfer with, when negotiated, 351, 352, 395. 

cancelled, 379. 

classes of shares and, 397. 

clean, 402. 

company's lien cannot be entered on, 390. 

conclusive evidence of membership, 394. 

dealings with, procedure re, 377-379. 

deposit of, against loan, 351, 352, 373, 390. 

diiwtors’ personal liability for ii^ue of, 391, 395 

distinctive numbers of, 377, 389, 395. 

duplicate, 379, 392. 

equitable title to, 373, 390, 396. 

estoppel, doctrine of, re, 317, 389, 395, 434. 

evidence of title, j)7ima facie, 372, 390, 394, 396. 

false transfer and i^ue of, 391. 

forged, 373, 389, 395. 

farm of, 374, 375, 393. 

fractional, 384. 

indemnity form in case of lo^ of, 379, 380. 
indorsement on, 392, 442. 
issue of, procedure re, 377. 

issue of, within time limit necessaiy", 239, 372, 378, 394. 

law applying to, 388. 

loss of, declaration, re, 380. 

lost, 3^. 

member entitled to, 239, 394. 
not a negotiable instrument, 301, 395. 
office procedure, re, issue of, 378, 379, 390. 
script certificate is not, 373, 391, 397. 
sealed, 389. 

secretarial procedure re, issue of, 378, 379, 390. 

shareholders entitled to, 239, 372, 378, 394. 

share warrants exchanged for, 326. 

split, 385. 

stamp on, 389, 395. 

s^k exchange practice re, teansfer of, 346, 353, 35i, 358. 

title, jmma facie evidence of, 372, 390. 

tranter of ahar^ to be accompanied with, 3^, 390. 

transmii^on of shares and, 400. 

trustee's fraud and beneficiary’s right, 390. 

SHAREHOLDERS : 

addressing meeting, mode of, 788. 
alien as, 779. 

article, copy of, right to get, 245. 

auffitors appointed by, in general meeting, 1004, 1009. 

auditors' report right to inspect, ^6. 

auffitors' report rig^bt to receive, 1021. 

balance-sheet, copy, to get, 267, M6, 986. 

branch register of, 341. . 

calls in advance paid by, <^6, 438. 
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SHAREHOLDEBS-CCon^muad). 

capital of company and rights of, 134. 
in subse<iuent issue of shares, 136. 
in winding up, 149. 
memorandum clause, re, 141. 
change of objects and di^nt of minority, 170, 172, 176. 
corporation as, 321. 
cumulative preference, 136. 
damages, claim of, by, 91. 
death of, abroad, 690. 

death or bankruptcy of and dividend retention clause, 9%. 
deceased, estate liable for calls, 221. 
deceased, probate necessary for transfer of shares, 690. 
deferred, 156-169. 

ejection of from meeting of, 715. 
expropriation of, 227-229, 250. 
foneiture of shares and right of, 219, 223, 238. 
repudiating fraudulent allotment, 220. 
restraining improper forfeiture, 219, 238. 
wrongful, 222. 
miaranteed preference, 150. 
holding out, doctrine of, applying to, 339. 
infant, 300. 

insolvency of, and proving for calls, 220, 427, 433, 439, 691. 
inspection of books of accounts by, 939. 
liability of : 

alteration of articles cannot increase, 247. 
articles re, 473. 

as to calls made but unpaid, 425. 
as to future calls, 217, 425. 
in case of forfeiture, 217. 
on i^ares partly paid, 217, 219, 425. 
limitation as to number of, 14-18, 285, 
lunatic, 300, 690. 
majority of, fraud by, 99. 
married women, 300, 690. 
meetings of, 730-800 (See MEETINGS). 

articles re, 260, 748. 
memorandum subscribed by, 302. 
minority of, fraud on, 99. 
minors as, 300. 
modification of rights of, 138. 
new shares, issue of and existing, 136, 157, 180. 
obli^tions of, on shar^, 331, 3^. 

partly paid, 331. 
ordinaiy, 166. 

participating preference, 149. 
partnership firm as, 321. 
preference, 135. 

arrears of dividend to, 136, 150. 

consolidation and sub^vision of shares affecting rights of» 
138. 

cumuktive, 136. 
guar^teed, 150. 

modification of rights of, clauses re, 138. 
participatmg, 149. 
redeemable, 154. 

ri|^t of, to surplus assets in winding-up, 145, 151. 
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preference — iCchiiintied). 

rights and privileges of, 149. 
second, 153. 

winding-up and return of capital to, 149. 
with no right of voting, 149, 778. 

pre-preference, 153. 

private company and limitation of, 18, 285. 
profit and loss account right to receive, 936, 945. 
redeemable preference, 154. 

r^ter of, 335, (See REGISTER OF MEMBERS), 
reinstating, idter forfeiting shares, 218. 

Reserve Bank of India, 904. 
reserve liability of, 159, 160, 332, 444. 
rights of : 

classes of, defined in memorandum. 134. 

in articles, enforcement of, 238. 

speech of, at meetings, 775. 

to get share certificate, 239, 394. 

transfer of shares and, 346. 

imder subsequent issue of shares, 136. 

vanation of different classes of, 138. 

when contained in memorandum, unalterable, 134, 248. 

second preference, 153. 
share certificate, right to get, 239, 394. 
status of, when acmeved, 310. 
subscriber to memorandum, 302. 

is a member on registration of company, 108, 302. 
suit for damages by, for misrepresentation in prospectus, 87, 91, 
98. 

company’s liability in, 97. 
compensation in, 87, 91, 98. 

Court can disallow, 99. 
directors’ liability in, 93. 
for or, action for, 91, 97. 
limitation of period, re, 86, 93. 
remedy when lost, W. 
subscriber to memorandum and, 87. 
surviving co-partner of a, when res^stered as a, 220. 
transfer of share, right of, 346. 
votes of, articles re, 261. 
voting ri^t of, 747, 778. 
who can hold shares, 300. 

BRAKES: 

acceptance of, articles re, 471, 472. 
acquiation of, modes of, 301. 
allotment of, 322. 
alien; 222 , 

bank^ eompimi^ and, Q06» 
condition precedent to, 311. 
consideration, 316. 
consideraticm of, 316. 

^ntracts few, fcNrm of , 322. 
corporation, 321. 
foreigner, 322. 
infiiit, W, 318. 



SHARES— (Continue) . 

allotment of — {Continued). 

liability on, 335. 
lunatic, 300, 318. 
married woman, 321. 

minimum subsciiption before, 69, 70, 314. 

not necessary to subscribers of memorandum, 303. 

partnership, 321. 

procedure re, 325. 

renunciation of, 316. 

repudiation of, 311. 

resolution of, 327. 

return of, 329. 

split, 316, 327. 

stags, 315. 

allotment letter, form of, 306. 

allotted for consideration other than ca^, 333. 

annulling forfeiture of, 218. 

application for, 303, {See APPLICATION FOR SHARES), 
application letter, form of, 305. 
articles re, 255, 3M, 399, 467. 
acceptance of, 471, 472. 
calls on shares, 258, 474, 478-481. 
certificate. 475, 476. 
consolidation of, 469. 
conversion of, 496. 
dividends on shares, 266. 
director’s power of disposal, 471. 
forfeiture of shares, 259, 486-489. 
lien on, 477. 
numbering oi, 470. 
sub-division of, 469. 
surrender of, 490. 
transfer of shares, 257, 481. 
transmission of, 481. 
underwriting shares, 257, 474. 
beneficial holder of, 335. 

block, purchased to avoid requirements in proipectUB as to 
public offer, 80, 82. 

bonus, cannot be given as present, 123, 882. 

bonus in form of, 972. 

bonus, issue of, BSi, 384. 

calls in advance paid on, 426, 438. 

calls on, {See CALLS). 

enforcement of and limitations, 432. 
law and procedure re, 422, 432. 
cancellation of, 198. 

cancellation of forfeited, not allowed, 216, 220. 
capital, (See CAPITAL OF COMPANY). 

clause in memorandum with differ ent classes of» 14t. 
certificate of, {See SHAl^ CERTIFICATE) . 
certificate with blank traniffer, 351, 352, 
classes erf, 134. 
calls on, 445. 

cumulative prefmnce, 136. 
deferr^, 156. 
fouailm^ 156. 
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SH ARED — ■»( Oontinued ) . 
classes of — (Continued), 

gtuuunteed preference, 150. 
cmiinaiy, 156. 

participating preference, 149. 
preference, 1&. 
pre-preference, 153. 
redeemable preference, 154. 
rights of in reduction of capital, 202. 
second preference, 153. 
commission : 

for placing articles re, 257, 474. 
on i^ue of in balance-sheet, 985. 
company cannot purchase its own or its holding company’s, 124, 
204, 236. 

consideration for : 
allotment of, 316. 
other than cash, 333. 

consolidation and sub-division of, 191-197. 
dealings in, on stock exchange, 10^. 

debentures issued at discount cannot be exchanged for, at par, 
882. 

(kceased member’s and liability of calls, 427, 432, 439. 
definition of, 300. 

directors may allot, articles re, 467, 471. 
discoimt : 

on issue of, 45, 209, 435. 
on issue of forfeit^, 215, 216, 222. 
dividend on, payable out of profits only, 137. 
dividends in form of, 969, 972. 
division of, into different classes, 134, et 9 eq. 
estoppel, doctrine of, 317, 389, 3^, 4^. 
executors holding, 400, 4^. 

forfeiture of, 215-223, (See FORFEITURE OF SHARES), 
articles re, 2^, 486-489. 

Court may prevent, 89. 
fractional certificate of, 384. 
fractional issue of, 385. 
getting rid of, through forfeiture, 217. 
pift of and trsmi^er of, 334, 360, 414. 
mvestment in, guidance as to, 135. 
issued at discoimt, 45, 236, 333. 
legal requirements re, 46. 
re-sale of forfeited shares, 221. 
issued fully paid, though not paid, 435. 
imue o[ : 

at a premium, 181. 
at discount, 45. 
new, 136, 157, 180, 385. 
joint holders of, . 

joint holding by directors, 459, oOO, 505, 579. 
legal title to, when acquir^, 313. 
letter of acceptmice, re, 183. 
letter of regret, form of, 3%. 
liability of members on, 331, 335. 

Uen on, 446, (See LIEN), 
loans on, 

kss of certifi^te of, letter of indemnity re, 879, MO; 
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SHARES — (Continued ) . 

memorandum clause with different classes of, 141, et seq^ 
Memorandum of Association contain the number of, mkim 
by subscribers, 106. 

modification of rights of, articles re, 138, 143. 

mortgage of, 351. 

new isiue of. pro rata, 385. 

xiew, right of existing shsi^holders to, 136, 159, 180. 
notice : 

in lieu of distringas, 357, 419. 
of transfer of, 415. 
not negotiable instrument, 301. 
offer for sale of, is a prospectus, 80, 82, 989. 
partly paid, transfer of, 348. 
payment for, 332. 

power to issue different classes of, 134. 
preference, 135. 

arrears of dividend, 136. 
cumulative and non-cumulative, 136. 
dividend on, payable out of profits only, 137. 
guaranteed, 150. 
issue of : 

irregularly or without power, 140. 
superceding ri^ts of previous shareholders, 136. 
modification of rights of holders of, 143. 
participating, 149. 
pre — , 153. 

preference as to capital, 136. 
rights of : 

defined in memorandum, 133. 
holders of, 134. 

rights to arrears of dividend on, 136. 
simple preference and fixed dividend, 135. 
premium on issue of, 181. 

income tax not chargeable on, 1071. 
private companies’ and fair price of, 286. 
private companies* and preferential purchase of, 291. 
private subscription by allotting block, 80. 
probate, register of, re, 402. 
public offer for, 76, 278. 

purchase by a company of its own, 124, 204, 236. 
purchase of own, by company, 124. 
idtra vires, 204, 236. 

qualification, to be held by directors, 493, 499, 518, 579, 676. 

re-aUotment of, after forfeiture, 216. 

redeemable preference, 154. 

registered holder liable to pay for, 217, 218, 425. 

renunciation, letter, re, 183. 

repudkition of, even aiter forfeiture, ^0. 

re-sale of, after forfeiture. 160. 

reserve liability on, 159, 160, 332, 444. 

return of, allotted for consiaeration other thm cash, 333. 

right to imxe different classy of, 134. 

second preference^ 153. 

securities do not mclude, 301, 

signing memorandum is agreement to take, 244, 

sub-dividoa of, 1^, 1^, 194, 197. 

sub-division or consolidation (rf, artides re, 195, 19#, 
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SHARED — {Cmtinued). 

subnequexkt issue and ri^ts of membm, 136. 
subaldiafy companies purchased by bank, 901. 
surrender of, 223, 224, 490. 
flsyndicate purchasing block, 80, 82. 

Table A, provisions, (See ARTICLES, SPECIMEN FORMS), 

transfer and transmission of, articles re, 257, 287*^, 294, 2^. 

transfer of, 346, 3«^1, (See TRANSFER OF SHARED). 

transfer register, 420, 421. 

transmission of, 400. 

trustee holding, 335, 360. 

underwrite, 37, et aeq, 

which to invest in, 136. 

SHARE WARRANTS. 376. 377. 

alteration of, to share certificates, 376. 

articles, re, 491. 

certificate of, 376. 

coupons, form of, 375. 

directors’ qualification under holding, 376. 

form of, 374. 

holders of when entitled to attend and vote at meeting, 766. 

membership imder, 376. 

negotiable instrument, 377, 397. 

private companies cannot issue, 246, 377, 398. 

register of member and, 376. 

share certificate obtained in exchange of, 376. 

shares fully paid can be converted as, 376. 

stamp duty on, 376. 

takm, form of, 375. 

transferable by delivery, 376. 

voting power how exercised, 377. 

SIGNATURE : 

directors on behalf of company, 581, 693, 937. 
forged, on documents, 243, 881. 
managing agents, 663. 

memorandum of associatioa and subscribe, 106, 244, 3t^, (See 
MEMORANDUM OF ASSOCIATION), 
secretary’s, mode of, 13, 673. 

SITUATION OF REGISTERED OFFICE, (See REGISTERED 
OFFICE). 

filing of notice as to, on incorporation of company, 20. 
form of, 52. 

SOCIETY AND COMPANY, DIFFERENCE BETWEEN, 17. 
SPECIAL DIRECTORS, 509, 512. 

SPECIALISED TRAINING FOR COMPANY SECRETARY, 4. 

SPECIAL RESOLUTION : 

alteration of articles, 234, 248, 2^, 773. 
amendments to, 773. 

by ihe company without members not possible, 173. 

capital, alteration of, 181, J83, 187, 192, 1^, 194, 207, 211. 

copy filed with regk^rar, 180, 77Z. 

creating reserve capital, 160. 

memorandum, idteraticm of, 773. 

name of company, altendioii of, 167, 168, 778. 

nobce muit set oirt, 770, 771. 
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SPECIAL RESOLUnON—CContmiied). 
objects., alteraticm 170. 
private company converted into public, 2^, 2S4. 
public compimy converted into private, 284. 
reduction of capital, 199, 773. 
registered office, alteration of situation of, 1^. 
reserve capital created by, 160. 

form of, 160. 
when necessary, 773. 

SPLIT ALLOTMENTS, 316. 
advantages of, 316. 

SPLIT CERTIFICATE, 385. 

8TAGGING OR STAGS, 316. 

STAMP DUTY : 

articles of ai^ociation, 236. 
memorandum of association, 106. 
share certificate, 389, 395. 
share warrants, 376. 
transfer of shares, 369, 414. 

STATEMENT IN LIEU OF PROSPECTUS, 79. 
disclosure of underwriting commission in, 45. 
must be filed before allotment, 80. 
private company need not file, 270. 

STATUTORY BOOKS, 940, 941. 
register of members, 335. 

STATUTORY COMPANIES, 18. 

STATUTORY DECLARATION OF COMPLIANCE : 
filing of, on incorporation of company, 20, 51. 
form of, 51. 

STATUTORY LIABILITY : 

declaration of, of members, 130. 
secretary’s 14. 

STATUTORY MEETING, 731-734. 
adjournment of, 737, 790. 
agenda of, 738. 
articles re, convening, 748. 
default in holding, ^4. 
filing of report with registrar, 734. 
first, of company, 731. 
minutes of, 738, 739. 
notice convening, 734, 737. 
object of, 731, 737 , 738. 
period within which to hold, 734. 
private company need not hold, 733. 
proceedings of, 727. 
statutory report at, 732, 734. 
certificate in, 736, 738. 
filing of, 734. 
form of, 73^ 736. 

STATUTORY REP6rT, 734, 735. 
auditors to certify, 1021. 
certKying as correct, 736, 738, 
default in fili^, a ground for winding-up, 734. 
form of, 735, 736. 

must be filed by public comranies, 734. 
persona mititted to receive, 734. 
preparatiem and citing of. 734. 
pnvate company need not file, 270. 
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STAY OF PROCEEDINGS : 

in reduction and reorganisation of capital, 207. 

STOCK EXCHANGE, 1038-1046. 

brokerage and commission charges, 1044. 
bonus shares, 1042. 
conditions, re, 1040. 
dealings in shares and stocks, 1039. 
permission necessary, 1039. 
rates, of, 1044, 1045. 
vendors* securities, 1040. 
forward dealings on, 1043. 
influence of in formation of companies, 1038. 
practice and procedure, re, transfer of shares, 346, 353, 358, 1041. 
regulations applying to companies, 1039-1045. 

SUB-DIVISION OF SHARES, 138, 19M97. 

SUB PRO TEM. SECRETARY BEFORE INCORPORATION. 
19, W. 

SUBSCRIBED CAPITAL OF COMPANY, 131. 

SUBSCRIBERS TO MEMORANDUM, (See MEMORANDUM 
OF ASSOCIATION). 

SUBSIDIARY COMPANY : 
appointment of directors, 493. 
auditors* report, 945. 
contents of, 945. 

must be circulated to members, 946. 
balance-sheet of, 943. 
bank and purchase of shares of, 901. 
definition of, 943. 

directors cannot sell business of, 588. 
private company, to public company, 235. 
register of contracts with directors of, 575. 

SUBSTANTIVE MOTIONS, 775, 778. 

SUITS : 

by a company, 100. 

by debenture-holders, 886. 

single shareholder’s, on behalf of majority, 98. 

SUPER-TAX, 1056-1060, 1146. 
dividends not subject to, 972. 
flat rate for companies, 1056. 
refund of, 1057. 

Reserve Bank’s profit exempted from, 913. 
statutory allowance for, 105o. 

SUPERVISION WINDING-UP, (See WINDING-UP UNDER 
SUPERVISION VOL. H). 

SURRENDER OF SHARES : 
articles, re, 490. 

Court sanction necessary, for, when, 223. 

new ^res purchased in exchanjge of, is tdtra vires, 223, 224. 

power of, should be expressly |pven m article, 223. 

purchase oi shares, when does it amount to, 224. 

register of mesotbers, name restored on« even after, 223, 224. 

release from payment of balance due by, vUra mm, 224. 

short cut to fdzfeiture, 223. 

vUra vires : 

new diares purchased in exchange on, 224. 
purchase^ of own ^lare by compacy ^i^ugh, 224, 
rectifica^on oi r^pster cm, dtf • 
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OF SJSAltFS — iCont^ucd)* 
idtra vireM — {CwUinued) , 

releade from future uncalled capital, 7SA, 
when, 223. 

45YNDICATE : 

and limitation to membership, 14. 
as promoter company, 34. 

T 

TABLE A: {See ARTICLES OF ASSOCIATION), 
adoption of, in lieu of articles, 20, 234. 
private company cannot adopt, 2^. 
provision, re, books of account, 939, 996. 
provision, re, directors’ remuneration, CQb. 

TAX ON INCOME, {See INCOME-TAX). 

TRADING COMPANIES : 

implied borrowing powers on issue of debentures, 801, 805. 

TRANSFER BOOKS : 

closing of, resolution re, 728. 

TRANSFER OF DEBENTURES, 806, 811, 812, 880. 
blank, 889. 

company’s responsibility re, 881. 

free from equities, 881. 

joint holders and, 881. 

prescribed form on, 881. 

procedure similar to transfer of shares, 881. 

registering, 881. 

TRANSFER OF SHARES, 346, 347-351. 
application by transferee, 415. 
application by transferor, 416. 
articles re, 257, 287-290, 409-413, 481. 

with power to refuse, 363. 
balance receipt or ticket, 371. 
benami, 319. 
blank, 351-354. 

bona Me purchaser of shares with, 352. 
blank, and notice in lieu of distringas, ^7. 
board’s power to refuse, 350, 357, 363. 
certified, 354-357, 392. 
company refusing to register, 349. 

Court’s power to rectify regiker^ 364, 
delay to register, 348, 365. 
directors : 

Absence from board meeUng to prevent, 364, 705. 
not bcnind to pve rmsotm for rknnng, 350, 363. 

personal liid>ili^ by accepting^ 361. 
rii^t to refuse, 350, 357, 3587363, 413. 
r^t to set amde, 359. 
cquitimle rii^ts and, 360. 
mouninadon mi passing df, 417. 
execution 368, 3W. 

exeemtors and tnurte^ and, 360, 368, 407, 463. 
mm 

taa trei^ as idnt h<d<l^, 414, 4U(« 

n 
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TRANSFER OF SHARES— (Ccmitntted). 

forged, 356, 369, 370, 372. 

innocent parties light under, 243, 356. 
liability for, 370. 

original shareholders’ right and, 356. 
rectification of register and, 310, 340. 
form for, special, may be provided, 368. 
gift of shares and filling up forms for, 334, 360, 414. 
incomplete, 360. 
infant, to, 318. 
irregular, 358-360. 
joint holders and, 459. 
legal title under, when acquired, 365. 

Utility of members after, in liquiiLitioni 130, 433. 

liquidation and, 360. 

lodging of, notice of, 415. 

lodging, with share certificate, 348. 

lunatic, to, 320. 

married woman, 321. 

minor, 321 

mortgaged shares and, 357. 

notice in lieu of distringas and, 357, 419. 

notice of, 415. 

must be given to transferee, 349, 369. 
trust and equitable rights, 360. 
partly paid shares and, 348. 
partnership, 321. 

power to refuse, 350, 357, 358, 413. 

reasons for refusing, directors not bound to give, 350, 357, 363. 
reasons when given for refusing, may be tested in Court, 350. 
rectification of register and, ^5-367. 

where ordered, 367, 368. 
register of, 420. 

form of, 421. 
register of transfers, 258. 
registration of, 365. 
rejection of, 348, 350, 357. 
resolution as to, 372, 414, 729. 
restriction on, 362, 363. 
secretarial work re, 690. 
share certificate to ac^mpany, 348, 390. 
shareholders’ right re, 346. 
stamps on, 369, 414. 

stock exchange practice re, 346, 353, 354, 358. 
time-limit simicient to sanction, 34^. 
transferee’s liability for calls, 217, 219, 222, 428. 
transferor’s liability for calls, 427. 
trustees imd ^ecutois and, 360, 368^ 407, 
vohmiATy liquidatim before r^^tenng, , 360. 

TRANSFER REGISTER, m. 

TRANSMR^ION OF SHARES, >^XM04. 
artieiei re, 2IH, 2», 408, 481. 
bankrupts and, 408. 
cl^ certificate, 4flS. 

#rkii^ imymmit 407. 

e^te of <keeased, 
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TRANSMISSION OF SHARES-(C(wit»wgd). 
executors* liability on shares, 400, 401. 

^ notice of dis^nt, 4Kil. 
letter of requ^t, 404. 
form of, 405. 

letters of administration, 402, 406. 

private compani^ and articles re, 285, 204, 7^. 

probate or letters of administration, 4(^. 

proof of title to shares, 400. 

register of probates, 404, 406. 

voting during, 403. 

TRUST : 


articles re, 475. 

bene&ciary of, not liable on shares, 340. 
cestui que trust not liable on shares, 340. 
notice of, cannot be entered on register, 337, 340. 


TRUST DEED, 841-S50, {See DEBENTURE TRUST DEED). 
TRUSTEES : 

appointment of new, 854. 
authority of, 866. 
borrowing powers of, 845. 
calls unpaid and liability of, 427. 
care required from, 865. 
continuing, 854. 
debenture, 842. 

convening meetings of, — holders, 883. 
delegation of powers by, 852. 
indemnity to, 847, 860, 
liability of, ^7, 856. 
powers of, 844, 858, 859. 
removal of, 849. 
voting power of, 850. 
who can be appointed, 841, 
default of Co — , 
directors as, 531, 573, 
duties of, 863, 864. 
indemnity of, 847, 860. 
investment of funds by, 863. 
liability of, 847, 855. 
limitation act and, 866. 
management by and advice of Court, 857. 
new appointment of, 854, 
old, not discharged from liability, 855. 
power of, 844, 858, m. 

investment of funds, 863. 
mortgagees, 861. 

^e by auction, 858. 
to compmOid, 
to give receipt, 859 
promoters as, 23. 

IHroteclion to, 847. 

reivers appointo^t said, 8^. 

removal of, 849. 

retiiem^t of, 848, 8«, 866. 

idmres held by, 335, 360, 448, 4^: 

4itiie propady to be protect by, 061. 
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mVSTEE^Wontinued ) . 

tranafer of ^ares to, 360, 368. 
vacating the office of, 857. 
voting of property in, 854. 


u 


ULTRA VIRES ACT : 

"'-“articles of association, 246. 

bonus shares given away at present, 124. 
borrowing by company, when, 806, 807, 810. 
company directing its funds to objects inconsistent with memo- 
randum, 119, 124. 

company purcha^g its own shares, 124. 
consequence of, 119. 

directors’, and ratification by company, 124, 528, 539. 
effect of, 119, 124. 
forfeiture of shares, when, 216. 
issue of preference shares without ^wer, 140. 
new ^ares purchased in exchange of old diares, 223, 224. 
own shares purchased by company through surrender of 
shares, 224. 

payments, and auditors respcmsibility, 1019. 
rectification of register on ultra vire$ surrender, 345. 
shares issued at discount, 45. 
surrender of shares, when, 224. 
uncalled capital, release from, 222. 

UNDERWRITING AGREEMENT, 37. 
articles re, 237. 

can be enforced against executors, 45, 79. 

debentures, issue of, and, 45. 

definition of, 37. 

form of, (See APPENDIX A). 

in form of dOfer and acceptance, 43. 

misrepresentation and, 44. 

objects of. 38. 

pomts to be embodied in, 42. 

public offer of shares not necessary for, 38, 78. 

UNDERWRITING COMMISSION, 38, 40, 77-79, 257. 
annual summary to disclose, 45. 
articles to authorise payment oi, 29, 257, 474. 
cimnot be pakl out <h premium m ^ares, 40. 

^mtract with vendors and, 29. 

debentures, issue of, and, 45, 257. 

disclc^ure of, in prospectus, 40| 76. 

disclotmre of, in statement in heu of prosp^tui, 45. 

incom^^ staamamA cm, 1068. 

private comi»u^ Mid, 276, 217. 

to whom payable, 38. 

umkrwritM* as uns^ured miitcfr for, 40. 

wten paym^t of, TO. 

UNDERWRITING LETTERS, 43, 70. 

imvotMe, 79. 

^ i^pr^mrat, 41. 



UNLIMITED LIABILITY COMPANY, 17. 

articles must be registered with im^randum, 234. 
<»mt^t8 of memoRmdum of, 106. 
directors, 692. 


V 

VENDOR: 

acting as directors, 699. 

agreement with, 25, 29, 31, 32. 

definition of, 72, 

directors appointed by, 495. 

disclosure as to purchase price in the prospectus, 71. 

rifl^ts of, in artides, 240. 

when alw a promoter, 90. 

who is a, 33. 

VENDORS CONTRACT WITH PROMOTERS : 
guarantee as to dividends, 964. 
precautions necessary for, 35. 
preliminary expenses and, 29. 
proposal form for consideration before, 30. 
prosp^tus to disclose, 71. 
restraint of trade term in, 29. 
underwriting commission and, 29. 

VOTE : 

artides limiting number of, 781-787. 

artides, re, 261. 

castinjs, of chairman, 709, 712. 

counting of, 713. 

deliberative, 712. 

executors’, 403, 463. 

interested director’s, 533, 575, 702, 718. 

joint holders, 459, 779. 

of censure, 713, 742. 

poll, demand of, 780. 

pro]^, by, 782. 

soruitineers of, 780. 

validity of, chairman’s decision final, 778, 779. 
VOTING: 

amendments and mode of, 777-779. 

artides re, diareholders’, 260, 781-787. 

at hoard meetiora, 707, 717. 

at debmiture-holdm meetings, 883, 885. 

by poll, 7^. 

by prosy, 782. 

by show of hands. 780. 

ddls isk airws ana rif^t of, 430. 

capital dause, altmtion of, and-4>y proxy, 193. 

dass shardiolder’s ^t ol, 779. 

directors’. 563. 

intmdea dfr^r’su i^mnot be cimnted, 533. 
joint Mdm and ^t 469, 779. 
preference diarehddm having no right of, 149. 
Reserve Bank’s dmrrihdders’ riglits, 906. 
tmMom 

d^reholdeii^ 747. 
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VOTING — (Coniinwd ) . 

share warrant holders and. 377. 
trananisKm of shares ana, 403. 


W 

WINDING-UP OF COMPANY : 

arrears of dividends on preference shares in, 150. 
articles re, 268. 

bcHius shares '^saed without consideration and liability in, 182. 

c&Us due and unpaid in, 428, 433. 

capital, repayable of, in, 160. 

company is in operation during voluntary, 55. 

criminal liability of directors, 615. 

executor’s position in, 462. 

forfeiture of shares : 

imd liability for unpaid calls in, 219. 

J^iectors’ right to, with sanction d liquidator, 218, 222. 
hikb good even in, 216, 217. 
liquidator has no power to cancel, 222. 
wrongful, and shareholders ri|d^t, 222. 
holders of bonus shares and their liability in, 182. 
insj^tion of books of accounts, Courts ordering, 940. 
liquidator’s and director’s right to forfeit shares in, 218, 219. 
managing agents compensation in, 669. 
misfeasance of directors and, 504, 505, 609, 610, 613, 615, 621, 
mortgages and charges registered after, 818. 
new company formed with identical name with old company 
in, 166. 

petition for, shareholder’s right to pr^ent, 245. 
preference shareholdeis rights to surplus assets in, 137, 145, 150. 
preference shares with preference as to capital repayment 
in, 137, 145, 150. 

register of members, alteration of, in voluntary, 345. 

remuneration of dusters and, 629. 

r^rve capital can be called up only in, 159. 

secretary’s service tqnninated in, 10, 13. 

shares allotted to m|aorB and directors’ liability, 458. 

shares issued as gift or withemt conricteration, 334. 

shares issued at discount and, 434. 

shares once reduced, reckoned at reduced amount, 209. 

statutory report, not filed, a grotmd for, 7M. 

mirpl!j» assets in, distribu^m of, 1%, l5l. 

tn^a* of diares^ 360. 

Court’s mmtvm ne ce ss ary , 300. 
liability of members after, 130. 

liquklatimi mid, 345. 
when m»t r^patmd, 340. dtO, 
underwriter as uioeciued mmtmr fmr oommssmn, 40. 

HriNDINQ-lIP VfH^JNTARY : 

d, 8S1. 

liqm^itmr vmsy trunfer m, 345. 

trwrfer of in, 366. 






